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DIGEST 
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VOLUMES  126  TO  153  INCLUSIVE. 


Abandonment ;  See  InsuroTice,  V. 
Abatement ;  See  Pleading,  II,  IV. 

Abatement  and  Revival. 

The  entry  of  an  order  of  reversal  by  the  General  Term  in  a  case 
argued  before  the  death  of  the  lunatic,  but  decided  after  his 
death,  though  the  order  is  antedated,  does  not  abate  the  pro- 
ceeding. Garter  v.  BecTmith,  128  N.  Y.  312. 

"Where  action  commenced  by  personal  service  on  some  defendants, 
service  completed,  as  to  others,  after  plaintiff's  death  bypubli- 
cation.  _     _  Reilly  v.  Hart,  130  N.  X.  625. 

Upon  death  of  a  plaintiff,  suing  as  assignee  for  creditors,  his  ex- 
ecutor will  not  be  substituted,  unless  the  papers  show  that  he 
has  been  substituted  as  assignee. 

Steinhouser  v.  Mason,  135  IST.  Y.  635. 

Upon  the  death  of  the  sole  plaintiff  in  an  action  to  determine  a 
claim  to  real  property,  the  court  may  substitute  the  devisee  of 
such  lands  and  direct  the  continuance  of  the  action  by  him, 
under  section  757  of  the  Code. 

Biggins  v.  Man/or,  etc.,  of  2V.  Y.,  136  N.  Y.  214. 

"Where  defendant  has  recovered  judgment,  which  has  been  vacated 
and  a  new  trial  ordered  on  the  plamtiff's  application,  such  order  is 
proper  in  protection  of  the  defendant's  right  to  a  new  trial.    Id. 

Mere  lapse  of  time  cannot  defeat  the  application  for  a  continuance 
of  action  in  the  name  of  the  representative  of  party  who  has 
died.  _  Mason  v.  Sanford,  137  N.  Y.  497. 

In  equity  actions  on  account  of  prejudicial  laches  the  court  may 
refuse  the  reviver  within  the  ten  years'  limitation.  Id. 

"Where,  pending  a  foreclosure  suit,  the  owner  of  an  undivided  in- 
terest dies,  and  the  heirs  or  devisees  are  not  brought  in,  the 
estate  of  deceased  is  not  affected. 

Stephens  v.  Humvhryes,  141  E".  Y.  586. 
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Abatement  and  Revival — Continued. 

The  Forest  Commission  has  been  a  continuous  body  since  its 
creation  under  the  act  of  1885  ;  actions  commenced  by  it 
were  not  abated  by  the  repeal  of  the  act  creating  the  body — 
viz.,  by  chapter  395  of  1895. 

People  ex  rel.  Forest  Commission  v.  Campiell,  152  N".  Y.  51. 
An  action  by  the  directors  of  a  banking  corporation  for  volun- 
tary dissolution  abates  upon  the  entrv  of  judgment  of  the  dis- 
solution. Matter  of  Murray  Hill  Bh.,  153  N.  Y.  199. 

Absconding  Debtor  ;  See  Attachment. 

Accommodation  Paper ;  See  Bills  and  Notes. 

Accord  and  Satisfaction. 

Case  in  which  a  collection  and  retention  of  money  by  physician 
made  an  accord  and  satisfaction  of  an  unliquidated  account, 
rendered  for  larger  sum  than  was  received  from  patient. 

Fuller  V.  Kemp,  138  N.  Y.  231. 

Debtor  and  one  joint  creditor  cannot,  without  the  consent  of  the 
other  creditor,  effect  an  accord  and  satisfaction  which  will  cut 
off  the  right  of  the  latter. 

Hathaway  v.  Orient  Ins.  Co.,  124  IST.  Y.  409. 

Where  a  debtor  sends  a  check  for  a  portion  of  a  disputed  claim, 
accompanied  by  a  receipt  for  signature  stating  that  the  payment 
is  in  full,  the  collection  of  such  check  by  the  creditor,  after  a 
refusal  by  the  debtor  to  pay  more,  imports  an  election  to  be 
bound  by  the  condition  and  constitutes  an  accord  and  satisfac- 
tion, although  he  does  not  return  the  receipt,  but  gives  one  on 
account,  unless  the  latter  is  acquiesced  in  by  the  debtor. 

Nassoiy  v.  Tomlinson,  148  N.  Y.  326. 

Accounts  and  Accounting ;    See  Executors   and  Administrators  / 
Partmership. 

A  creditor  who  presents  a  claim  against  his  debtor  for  a  balance 
alleged  to  be  due,  where  the  amount  of  the  original  indebted- 
ness is  undisputed,  should  not  be  turned  out  of  court  for  not 
showing  the  deductions  by  way  of  credits,  and  the  complaint 
of  a  creditor  of  a  partner,  suing  the  assignee  of  the  firm  for  an 
accounting,  should  not  be  dismissed. 

Cheever  v.  Brown,  128  IST.  Y.  670. 
In  the  absence  of  an  amendment,  neither  the  referee  nor  the  ap- 
pellate court  can  allow,  on  a  partnership  accounting,  a  larger 
amount  to  the  claimant  than  he  presented. 

Newhall  V.  Wyatt,  139  N.  Y.  452. 
Court  cannot  retain  action  to  enable  plaintiff  to  prove  another 
and  different  cause  of  action  against  one  defendant  alone. 

Sherlurne  v.  Taft,  142  N.  Y.  619. 
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Accounts  and  Accounting — Continued. 

When  action  for  an  accounting  cannot  be  maintained  against  the 
trustee  under  a  mortgage. 

Harrison  v.  Union  Trust  Co.,  144  N.  Y.  326. 

Account  Stated. 

A  complaint  in  an  action  upon  an  account  stated  need  not  allege 
the  subject-matter  of  the  original  debt. 

Sehuts  V.  Morette,  146  K  Y.  13Y. 

Where  a  mistake  materially  afPecting  the  result  is  shown  to  have 
occurred,  an  account  stated  may  be  opened  so  far  as  to  correct 
such  mistake.  Conville  v.  Shook,  144  JST.  Y.  686. 

Accumulations  ;  See  Trusts,  IT. 
Acknowledgment ;  See  Deeds,  III. 
Acquittal ;  See  CrimiTial  Lorn,  V. 

Action,  Right  of. 

An  action  is  not  maintainable  on  a  bond  given  by  a  deputy 
sheriff  to  the  sheriff,  conditioned  to  pay  to  the  latter  a  portion 
of  all  fees  received,  to  recover  his  fees  as  peace  officer. 

Deyoe  v.  Woodworth,  144  JST.  Y.  448. 

A  married  woman  may,  to  protect  her  inchoate  right  of  dower, 
maintain  an  action  to  cancel  of  record  a  deed. purporting  to  be 
executed  by  herself  and  her  husband,  on  the  ground  that  it  is 
forgery  so  far  as  it  purports  to  be  executed  by  her,  and  is  not 
obliged  to  wait  for  admeasurement  of  dower  after  his  death. 

Clifford  V.  Kamjpfe,  147  IST.  Y.  383. 

Such  action  may  be  maintained  although  the  name  of  the  wife  in 
the  deed  is  not  exactly  that  of  the  plaintiff,  where  the  similar- 
ity is  so  great  as  to  deceive  persons  not  intimately  acquainted 
with  her.  Id. 

An  action  in  aid  of  an  attachment  under  subdivision  2  of  section 
655  of  the  Code  cannot  be  maintained  unless  the  summons  in 
the  attachment  action  has  has  been  served  without  the  state  or 
by  publication,  and  the  defendant  therein  has  made  default. 

Whitney  v.  Dmis,  148  N.  Y.  256. 

An  action  under  section  2653a  of  the  Code,  to  determine  the 
validity  of  probate  of  a  will,  cannot  be  maintained  by  one 
claiming  in  hostility  to  the  will.    Zewis  v.  Cook,  150  N.  i.  163. 

A  receiver  may  maintain  an  action  in  equity  to  compel  a  person 

to  account  and  deliver  funds  which  the  receiver  has  acquired 

>  title  to.  Armstrong  v.  Mclean,  153  N.  Y.  490. 

Ademption  ;  See  legacy. 
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Adjudication  ;  See  Former  Adjudication  ;  Judgment. 
Administrators  ;  See  Executors  mid  Administrators. 

Adulteration. 

The  addition  of  a  foreign  and  artificial  ingredient  to  a  food  prod- 
uct is  an  adulteration.  People  y.  Oirard,  145  N.  T.  105. 

Advancements. 

A  conveyance  of  a  parcel  in  fee  absolute  and  of  another  parcel 
subject  only  to  a  life  estate  may  be  shown  by  parol  to  have 
been  intended  as  an  advancement. 

Palmer  v.  OuZbertson,  143  JST.  T.  213. 

Adverse  Possession. 

What  is  sufficient  evidence  to  establish  title  by  adverse  possession 
to  a  strip  of  land  forming  part  of  a  wall  adjoioing  a  building. 

Ba/ron  v.  Korn,  127  I!f .  Y.  224. 

"Where  party  has  secured  title  by  adverse  possession,  his  subse- 
quent contract  for  the  purchase  of  an  outstanding  claim  of  title 
will  not  estop  him  from  setting  up  his  title  already  acquired 
through  the  adverse  possession. 

Greene  v.  Cause,  127  K  T.  386. 

May  be  continued  by  assignee  of  one  whom  landlord  recognizes 
and  accepts  as  tenant  at  will. 

LoMdon  V.  Townshend,  129  IS".  Y.  166. 

The  act  of  a  third  person  building  a  fence  around  premises,  not 
interfering  with  tenant's  occupation,  and  without  notice  to 
landlord,  does  not  constitute  a  break  in  adverse  possession.   Id. 

Acts  of  ownership  are  presumed  to  be  done  under  an  existing 
conveyance.  McEoberts  v.  Bergman,  132  N.  Y.  73. 

Where  the  owner  of  land  excludes  for  twenty  years  the  owner  of 
an  easement,  who  acquiesces  in  the  exclusion,  the  easement  is 
lost  by  adverse  possession.  Woodruff  v.  Paddock,  130  N.  Y.  618. 

This  rule  applies  to  an  abutting  owner's  private  rights  in  a 
street.  Id. 

Specific  adverse  title  is  not  necessary  to  constitute  adverse  pos- 
session. If  there  be  color  of  title,  a  general  assertion  of  owner- 
ship will  suffice. 

American   Bank  Note  Co.  v.  N.  Y.  Elev.  R.  P.  Co.,  129 
N.  Y.  252. 

Mere  provisions  in  the  charter  of  a  railroad  corporation  for  pay- 
ment of  damages  does  not  subordinate  the  entry  of  the  corpo- 
ration to  the  private  right.  Id. 

While  ignorance  does  not  affect  legal  rights,  it  may  be  taken  into 
account  in  determining  the  character  of  an  adverse  occupation. 

Id. 


Adverse  Possession — Agency.  2145 

Adverse  Possession — Continued. 
Eights  by  prescription  are  measured  by  the  extent  of  the  use. 
A  right  of  way  for  one  purpose  gained  by  user  cannot  be 
turned  into  a  right  of  way  for  another  purpose.  _     Id. 

The  institution  of  proceedings  by  a  party  for  condemnation  of 
property  held  by  adverse  possession  does  not  destroy  a  pre- 
scriptive right  fully  acquired,  but  is  an  admission  tending  to 
show  the  character  of  the  possession.  Id. 

When  adverse  possession  is  not  sustained.  Id. 

A  statement  agreed  upon  that  a  person  and  his  grantees  were  in 
undisturbed  possession  of  the  land  for  tM^enty  years  and  up- 
wards does  not  show  that  the  possession  was  adverse.  What 
is  essential  to  constitute  an  adverse  holding  upon  a  writteA 
conveyance,  under  Code  Civ.  Pro.  §  369. 

Kneller  v.  Lang,  137  N.  Y.  589. 
Facts  sufficient  under  section  370  of  the  Code,  under  which  party 
had  established  a  constructive  possession  of  property  and  a 
title  by  adverse  possession. 

Norihport  Real  Estate  (&  iTuprovement  Co.  v.  Hendrickson, 
139  N.  Y.  440. 
Use  not  sufficient  to  constitute  adverse  possession  of  land  between 
high  and  low  water  marks. 

De  Lancey  v.  Piepgras,  138  IST.  Y.  26. 

The  fencing  in  and  occupation  of  lands  laid  down  as  a  street  on 

a  map  referred  to  in  the  title  deeds  of  the  parties  in  possession, 

will  not  be  deemed  adverse  as  to  the  easement  of  purchasers 

of  lots  abutting  on  such  streets. 

Village  of  Clean  v.  Steyner,  135  N".  Y.  341. 
Failure  to  cultivate,  enclose  and  occupy  land,  though  taxes  are 
paid,  destroys  right  to  claim  adverse  possession. 

Mission  of  Immaculate  Virgin  v.  Cronin,  143  JST.  Y.  524. 

Where  the  timber  cut  was  used  elsewhere  and  no  improvements 

made,  constructive  possession  cannot  be  claimed.  Id. 

Affidavit. 

Allegations  in  affidavits  held  to  be  an  absolute  nullity  as  an  affi- 
davit of  denial.  8im,mons  v.  Craig,  137  IS".  Y.  550. 

Agency ;  See  Brolcers  ;  Factors  ;  Ilusba/nd  and  Wife  ;  Insurance,  I ; 
Ratification. 

I.  Attthokitt. 
II.  Katification. 

III.  Undisclosed  Peincipal. 

IV.  Mutual  Rights  and  Liabilities. 

Y.  Agent's  Liability  to  Thied  Persons. 
VI.  Peincipal's  Liability  foe  Agent's  Acts. 
135 
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Agency —  Continued. 

I.  AUTHORITY. 

"What  proof  that  an  agent  having  authority  to  draw  checks  did 
so  while  his  principal  was  dying,  is  insufficient  to  show 
authorization.  Matter  of  James,  146  N.  Y.  78. 

The  power  of  an  agent  to  collect  and  receive  payment  of  rents 
ceases  apon  the  principal's  death. 

Farmers'  Loam,  <&  Trust  Co.  v.  WUsoti,  139  N.  Y.  284. 

The  fact  that  the  agent  was  entitled  to  commissions  upon  the 
rents  collected,  held,  not  to  create  such  an  interest  as  to  take 
the  case  out  of  the  rule.  Id. 

An  agreement  by  one  partner  for  the  services  of  the  other  in  a 
business  other  than  the  partnership  is  not  binding. 

Zeavitt  v.  Chase,  129  N.  Y.  660. 

An  architect  acting  as  agent  for  both  owner  and  builder  may 
consent  to  change  in  plans.     Thomas  v.  Stewart,  132  E".  Y.  580. 

Otherwise  if  employed  merely  as  architect.  Id. 

II.  EATIFICATION. 

A  husband  is  not  personally  liable  to  a  proposed  lessee,  with 
whom  he  has  been  negotiating,  for  a  failure  of  his  wife  to  exe- 
cute the  lease,  where  such  lessee  knew  that  in  so  negotiating 
he  was  acting  only  as  his  wife's  adviser  and  endeavoring  to 
agree  upon  terms  which  he  could  advise  her  to  accept. 

Baer  v.  Bonynge,  147  N.  Y.  393. 

The  receipt  of  the  proceeds  of  an  unauthorized  contract  made  by 
an  agent,  where  the  principal  at  the  time  of  such  receipt  has 
knowledge,  actual  or  implied,  of  the  facts,  operates  as  a  ratifi- 
cation of  such  contract.  Smith  v.  Barnard,  148  N.  Y.  420. 

Before  a  principal  can  be  held  to  have  ratified  the  unauthorized 
act  of  an  assumed  agent,  he  must  have  fuU  knowledge  of  the 
facts. 

Trustees,  etc.,  of  Easthampton  v.  Bowmam,,  136  N.  Y.  521. 

"Where  the  principal  accepts  the  beneflit  of  agent's  contract,  it 
amounts  to  a  ratification.       BUven  v.  Lydecher,  130  1^.  Y.  102. 

III.  UNDISCLOSED  PRINCIPAL. 

Parol  evidence  is  admissible  to  show  that  the  person  who  made 
the  contract  was  an  agent  and  not  a  principal. 

Brady  v.  Nolly,  151  N.  Y.  258. 
"Where  agents  in  shipping  goods  acted  without  disclosing  their 
agency,  the  carrier  was  entitled  to  contract  with  them  as 
principals. 

Robertson  v.  Nat.  Steamship  Co.,  Limited,  139  N.  Y.  416. 

IV.  MUTUAL  RIGHTS  AND  LIABILITIES. 

Moneys  remitted  by  a  principal  to  his  agent  for  the  purpose  of 
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Agency —  Continued. 

putting  him  in  funds  to  meet  obligations  and  liabilities  incurred 
by  him  in  the  business  are  impressed  with  a  trust  in  favor  of 
the  principal,  and  may  be  recovered. 

Roca  V.  Byrne,  145  N.  Y.  182. 

A  mere  naked  authority  in  the  execution  of  which  the  agent  has 

no  other  interest  than  that  which  arises  from  his  employment 

and  right  to  earn  his  compensation  is  revocable  at  any  time 

Terwilliger  v.  Ontario,  C.  c&  S.  R.  R.  Co.,  149  IST.  Y.  86. 

Eut  where  such  authority  is  given  as  security  for  a  claim  or  for  a 
valid  consideration  within  the  law  applicable  to  executory  con- 
tracts, it  is  irrevocable.  Id. 

A  party  receiving  money  from  an  agent  in  satisfaction  of  a 
personal  debt  with  knowledge  of  its  fiduciary  nature  is  liable 
to  the  principal.  Gera/rd  v.  McCormich,  130  N.  Y.  261. 

On  breach  of  contract  by  agent  in  refusing  to  deliver  goods,  prin- 
cipal may  recover  as  damages  value  of  goods  at  time  of  breach. 

Morniet  V.  Mers,  127  K  Y.  151. 

It  is  no  defense  to  the  principal's  action  against  the  agents  for 
an  accounting,  that  an  action  is  pending  against  the  agents  by 
the  United  States  government  to  recover  a  penalty  for  over- 
valuation of  goods  imported.  Id. 

Nor  is  the  payment  of  a  sum  in  the  defense  and  settlement  of 
such  suit  available  as  a  claim  for  reimbursement.  Id. 

Sums  paid  counsel  retained  in  such  suits  in  behalf  of  the  principal, 
and  by  his  specific  authority,  may  be  claimed  by  agent.        Id. 

The  power  of  an  agent  to  create  rights  by  contract  for  his  prin- 
cipal implies  a  duty  to  observe  and  not  defeat  them. 

American  Steam  Boiler  Ins.  Co.  v.  Anderson,  130  N.  Y.  134. 

So  held  in  regard  to  the  obligation  of  insurance  agents  who  pro- 
cured policies  to  be  canceled  which  they  had  obtained  for  their 
former  principal.  Id. 

The  principal  can  recover  commissions  paid  to  such  agents.     Id. 

Y.  AGENT'S  LIABILITY  TO  THIED  FEESONS. 

A  member  of  a  firm  of  brokers  who  is  a  member  of  a  club,  by  ac- 
cepting an  appointment  as  one  of  a  purchasing  committee 
thereof,  assumes  a  fiduciary  relation  and  cannot  reserve  a  bene- 
fit for  himself  or  his  firm,  but  a  commission  allowed  by  the 
vendor  belongs  to  the  club. 

Redhead  v.  Pa/rhway  Driming  Club,  148  N.  Y.  471. 

VI.  PEINCIPAL'S  LIABILITY  FOE  AGENT'S  ACTS. 

A  party  is  not  chargeable  with  knowledge  of  the  commence- 
ment of  a  foreclosure  obtained  by  his  attorney  while  acting  for 
another.      Benton  v.  Ontario  County  Nat.  BTc.,  150  N.  Y.  126. 
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Agency —  Continued. 
Principal  is  not  chargeable  with  knowledge  which  the  agent  has 
gained  in  a  scheme  to  defraud  the  principal. 

Menry  v.  Allen,  151  N.  Y.  1. 
A  principal  is  not  charged  with  constructive  notice  where  the 
agent  has  not  actual  notice. 

Wheatlwnd  v.  Pryor,  133  JST.  Y.  97. 
False  statements  by  a  broker  employed   in  negotiating  an  ex- 
change of  real  estate  as  to  the  price  pai^  for  his  property  by 
an  owner  who  accepted  the  securities  so  procured,  held,  to  be 
imputable  to  him.  Fairchild  v.  MoMahon,  139  N.  Y.  290. 

A  principal  is  not  chargeable  with  knowledge  of  an  agreement 
made  by  his  agent  contrary  to  his  instructions,  and  is  entitled  to 
recover  on  checks  received  from  the  agent  under  an  agreement 
between  the  agent  and  the  banker  that  the  checks  were  to  be 
given  only  as  memoranda.  Id. 

Agency  cannot  be  established  by  declaration  of  agent  or  third 
person  which  has  not  come  to  knowledge  of  principal. 

Foster  v.  Bookwalter,  152  N.  Y.  166. 


) 


Albany;  See  Municipal  Corporations. 

Aliens. 

An  alien  woman  by  her  marriage  to  a  citizen  becomes  a  natural- 
ized citizen  of  the  United  States. 

Wainwright  v.  Low,  132  N".  Y.  313. 

The  title  to  lands  taken  by  escheat,  and  undisposed  of  by  the 
state,  may  be  surrendered  to  heirs  of  aliens.  Id. 

Land  left  by  one  who  died  leaving  only  alien  heirs  descends  to 
alien  heirs-at-laAv.  Id. 

Alimony ;  See  Divorce. 

Ambiguity  ;  See  Contracts,  IX ;  Deeds  ;  Evidence  ;  Statutes  ;  Wills. 

Amendment ;  See  Practice. 

Animals. 

A  vicious  domestic  animal,  if  permitted  to  run  at  large,  is  a  nui- 
sance ;  liability  of  owner  considered. 

Quilty  V.  JBattie,  135  E".  Y.  201. 

This  liability  extends  to  the  case  of  a  married  woman  Avho  per- 
mits her  husband  to  harbor  a  vicious  dog  upon  the  premises 
owned  by  her.  Id. 

Owner  is  presumed  to  have  a  knowledge  of  its  nature. 

Rahnhe  v.  Friederich,  140  N.  Y.  224. 

Where  he  kept  dog  chained  and  had  knowledge  of  harm  done  by 
it,  the  question  of  negligence  is  for  the  jury.  Id. 
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The  owner  of  a  diseased  animal  which  has  been  killed  in  pur- 
suance of  chapter  661,  Laws  1893,  is  only  entitled  to  the  value 
of  animal  in  its  diseased  condition. 

Ta^jpen  v.  8taU,  146  N.  Y.  44. 

Answer ;  See  Pleading. 

Ante-Nuptial  Agreement ;  See  Husband  aM,d  Wife. 

Appeal ;  See   Costs ;    Criminal  Law  :    Error  /    Justice^    Courts  / 
Practice;  Reference;  Surrogated  Courts. 

I.  Generally. 
1.  Right  of. 
3.  Practice  on. 

3.  What  Questions  Raised. 

4.  Judgment  on. 

II.  To  CoTJUT  OF  Appeals. 

1.  What  Appealable  and  What  Not  Appealable. 

2.  What  Questions  Raised. 

3.  Practice. 

i.  Remittitur. 

5.  Granting  or  Refusing  New  Trial. 

I.  GENEKALLY. 
1.  Bight  of. 

The  receipt  by  defendants  in  partition  of  the  shares  conceded  to 
be  due  to  them,  held,  not  to  preclude  them  from  prosecuting 
appeals  from  the  judgment.       Mellen  v.  Mellen,  137  N.  Y.  606. 

Where  a  referee's  decision  is  in  the  nature  of  a  nonsuit  without 
findings  of  fact,  it  can  only  be  sustained  on  appeal  by  showing 
that  a  finding  of  the  essential  facts  to  the  plaintiff's  recovery 
would  have  been  so  destitute  of  sufficient  evidence  to  support 
them  as  to  be  erroneous  as  matter  of  law. 

Cowen  V.  Paddock,  137  K  Y.  188. 

In  an  action  to  set  aside  an  assignment,  where  two  attachment 
creditors  were  made  defendants,  and  answered  admitting  allega- 
tions of  the  complaint  as  to  fraud  and  united  with  plaintiff  in 
the  action,  and  the  assignment  is  sustained,  such  creditors  have 
the  right  to  appeal.         Roberts  &  Co.  v.  Victor,  130  N.  Y.  585. 

Such  an  appeal  involved  the  power  and  not  the  discretion  of  the 
General  Term.  Id. 

One  required  to  give  security  for  payment  of  expenses  may  be 
regarded  as  a  party.  '  Id. 

Although  a  complaint  containing  two  causes  of  action,  upon  which 
an    attachment  issued,   afterwards  vacated,   be  amended   by 
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dropping  one  cause  of  action,  the  plaintiff  has  a  right  to  appeal 
from  a  judgment  dismissing  the  amended  complaint. 

Norfolk  <&  N.  B.  Hosiery  Co.  v.  Arnold,  131  E".  Y.  553. 
Leave  to  bring  an  action  to  vacate  charter  of  a  corporation  is 
discretionary  and  not  reviewable. 

People  V.  Buffalo  Stone  c&  Cement  Co.,  131  IST.  Y.  140. 
The  denial  of  a  motion  to  amend  is  discretionary  and  not  review- 
able. .  Bioe  V.  Grcmge,  131  JS".  Y.  149. 
An  order  obtained  on  a  default  is  not  appealable  by  the  party 
making  the  default. 

Matter  of  Peehamose  Fishing  Chib,  151  N.  Y.  511. 
The  decision  of  the  County  Court  upon  motion  to  confirm  the 
decision  of  commissioners  appointed  to  determine  the  necessity 
of  a  highway  is  final  only  on  the  questions  of  necessity  and  the 
amount  of  compensation.  Matter  of  Be  Camp,  151  IS.  Y.  55Y. 
On  appeal  to  a  surrogate  from  the  confirmation  of  an  appraiser's 
report  as  to  an  estate  for  the  purpose  of  a  transfer  tax,  an 
appellant  should  be  permitted  to  file  additional  allegations  that, 
since  the  appraisal,  litigation  has  been  commenced  to  determine 
who  are  the  heirs  and  next  of  kin  of  the  decedent. 

Matter  of  Westurn,  152  IST.  Y.  93. 
A  disallowance  of  a  demurrer  to  an  indictment  may  be  reviewed 
on  an  appeal  from  the  judgment  of  conviction,  even  though  the 
objection  was  not  renewed  on  the  trial. 

People  V.  Wilson,  151 IST.  Y.  403. 
"Where  a  counter-claim  is  extinguished  by  the  judgment,   the 
amount  thereof  is  to  be  added  to  that  of  the  judgment  in 
determining  the  real  amount  in  controversy. 

Charlton  v.  Scoville,  144  N.  Y.  691. 
A  determination  by  the  General  Term  as  to  the  weight  of  evidence 
is  final. 

Arnold  v.  Norfolk  cfe  New  Brunswick  Hosiery   Co.,  148 
N.  Y.  392. 
Executors  may  appeal  from  decree  requiring  them  to  give  bond. 

Matter  of  O'Brien,  145  N.  Y.  379. 
Under  section  455  of  the  Criminal  Code,  the  decision  of  the  court 
on  a  criminal  trial  as  to  the  indifEerency  of  a  juror  is  not 
reviewable.  People  v.  McGonegal,  136  N.  Y.  62. 

A  misstatement  of  the  evidence  in  the  charge  of  the  court,  vsrhich 
could  have  been  corrected  if  the  attention  of  the  court  had  been 
called  to  it  in  season,  is  not  reviewable  on  appeal  without  an 
exception.  Id. 

A  certificate  that  the  case  contains  all  the  evidence  is  not  neces- 
sary in  an  action  tried  by  jury  to  authorize  a  review  of  excep- 
tions to  the  rulings  qr  charge  of  the  trial  judge. 

Bosenstein  v.  JPox,  150  IST.  Y.  354. 
An  appeal  will  lie  to  the  Appellate  Division  from  an  order  review- 
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ing  the  determination  of  a  county  clerk  as  to  regularity  of 

nominations.  Matter  of  Eiiimet,  150  N.  Y.  638. 

Where  there  is  no  conflict  of  evidence  the  General  Term  may 

order  the  probate  of  a  will,  where  that  is  the  only  issue. 

Matter  of  Wilcox,  131  N.  Y.  610. 
If  there  are  other  issues  it  should  be  remitted  to  the  surrogate  for 

trial.  Id. 

The  General  Term  may,  without  an  exception,  review  the  grant- 
ing of  an  extra  allowance,  and  the  Court  of  Appeals  will  pass 

upon  the  legal  right  to  grant  it. 

Hanover  F%re  Ins.  Co.  v.  Germawa  Fire  Ins.  Co.,  138  N.  Y.  252. 
Discretion  of  court  at  Special  Term  is  not  reviewable. 

Freeman  v.  Grant,  132  IST.  Y.  22. 
Unless  exceptions  relating  to  the  nature  of  an  action  or  efficiency 

of  a  verdict  are  well  taken,  no  appeal  will  lie. 

Loohwood  V.  Bartlett,  130  N.  Y.  340. 
The  right  to  appeal  from  an  order  appointing  commissioners  of 

appraisal  is  not   waived   by  appearing  and    cross-examining 

witnesses. 

Matter  of  N.  T.,  LackaAJoam,na,  etc.,  R.  E.  Co.,  126  IST.  Y.  632. 
"Whei-e  an  order  does  not  state  the  grounds  upon  which  it  has 

been  made,  it  is  presumed  to  have  been  made  in  the  discretion 

of  the  court  and  is  not  appealable. 

Cohn  V.  Baldurn,  141  N.  Y.  563. 
In  such  a  case  the  court  cannot  look  to  the  opinion  of  the  General 

Term  to  ascertain  the  ground  of  its  decision.  Id. 

An  error  of  law  in  an  order  on  the  facts  may  be  reviewed  on 

appeal.  Matter  of  Bartholich,  141  N.  Y.  166. 

But  where  a  new  trial  is  had,  such  error  cannot  be  pleaded  against 

an  order  of  affirmance  of  finding  of  jury.  Id. 

2.  Practice  on. 

Without  findings  or  requests  to  find,  or  exceptions,  a  question  of 
law  is  not  before  an  appellate  court  for  consideration. 

Mack  V.  CoUeran,  136  N.  Y.  617. 
The  absence  from  the  record  of  a  receipt  for  a  payment  for  work 
under  a  building  contract,  the  payment  having  in  fact  been 
proved,  is  no  ground  for  reversal. 

McSorley  v.  Prague,  137  N.  Y.  546. 
In  an  action  for  an  injunction,  the  objection  that  the  facts  pleaded 
are  not  sufficient  to  confer  equity  jurisdiction  will  not  be  con- 
sidered for  the  first  time  on  appeal. 

Cunningham  v.  Fitzgerald,  138  N.  Y.  165. 
When  an  appeal  is  in  time,  under  section  1316  of  the  Code. 

Whitmore  v.   Village  of  Tarrytown,  137  IST.  Y.  409. 

The  objection  of  a  defect  of  parties  plaintiff  which  had  not  been 

pleaded,  and  the  refusal  of  the  trial  court  to  allow  the  cause  to 
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stand  over  until  the  point  could  be  raised,  are  not  grounds  for 
reversal. 

ITnox  V.  Metropolitan  Elevated  Ey.  Co.,  affirmed  without 
opinion  in  128  JS".  Y.  625. 
What  appeal  does  not  come  within  section  1331  of  the  Code,  which 
requires  the  amount  of  the  undertaking  on  appeal  to  be  fixed 
by  the  court. 

Stephens  v.  Humphries,  appeal  dismissed,  135  'E.  Y.  637. 
"Where  the  complaint  was  dismissed  upon  the  opening  of  plain- 
tiff's counsel,  any  offer  to  prove  made  in  connection  with  the 
opening,  unless  objected  to  as  inadmissible  under  the  plead- 
ings, should  be  regarded  as  a  part  thereof. 

KUy  V.  Healey,  127  N.  Y.  555. 
"Where,  upon  the  granting  of  a  peremptory  mandamus  with  costs, 
a  stay  pending  appeal  having  been  denied,  defendant  complied 
with  the  writ,  paid  the  costs,  and  his  appeal  to  the  General  Term 
was  dismissed  on  the  ground  that  there  was  no  question  to  be 
determined,  such  dismissal  was  error. 

Martin  v.  W.  J.  Johnson  Co.,  128  N.  Y.  605. 
The  rule  preventing  a  party  from  appealing  from  an  order  under 
which  he  has  accepted  a  benefit  does  not  apply  to  one  made 
for  the  purpose  of  removing  an  obstacle  in  the  way  of  the 
respondent's  proceeding  with  the  motion  on  which  the  order 
was  made. 

Matter  of  N.  Y.,  Lackawanna,  etc.,  R.  R.  Co.,  126  E".  Y.  632. 
"Where  certain  letters  were  not  printed  in  the  case  on  appeal,  their 
exclusion  for  immateriality  could  not  be  deemed  error. 

DeKlyn  v.  Silver  Lake  Ice  Co.,  affirmed  without  opinion 
in  128  JSr.  Y.  582. 
A  refusal  of  the  trial  court  to  find  on  defendant's  request  facts 
established  by  uncontradicted  evidence,  coupled  with  a  finding 
of  substantial  damages  and  an  exception  to  a  refusal  to  non- 
suit, may  be  reviewed  on  appeal  on  exception. 

Bohm  V.  Met.  Elev.  Ry.  Co.,  129  N.  Y.  576. 
"Where  findings  are  inconsistent,  those  most  favorable  to  appellant 
are  controlling  on  appellate  court. 

Traders'  Nat.  Bank  v.  Pa/rker,  130  JST.  Y.  415. 
But  not  where  the  court  can  reconcile  the  findings  of  reasonable 
construction.  Jg^ 

"Where  neither  party  requests  to  have  any  question  of  fact  sub- 
mitted to  the  jury,  but  each  asks  for  a  verdict  in  his  favor, 
upon  appeal  the  disputed  facts  are  deemed  to  have  been  deter- 
mined in  favor  of  the  party  for  whom  the  verdict  is  directed. 

Daly  V.  Wise,  132  K  Y.  306. 

A  quorum  of  four  justices  holding  an  Appellate  Division  of  the 

Supreme  Court  are,  in  contemplation  of  law,  the  Appellate 
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Division,  and  their  unanimous  vote  of  aflfirmance  is  a  unanimous 
decision  within  the  meaning  of  the  Constitution. 

Ha/rrovm.  v.  Brush  Elecbric  Light  Co.,  152  N".  Y.  212. 

Upon  an  appeal  from  a  judgment  which  is  entire  and  against 
several  defendants,  the  appellate  court  must  either  totally  affirm 
or  reverse  both  as  to  the  recovery  and  as  to  all  the  parties ;  but 
in  case  where  there  are  separate  and  distinct  judgments,  the 
judgment  must  be  reversed  as  to  such  claim  of  defense  and  only 
to  the  parties'  interest  therein  and  affirmed  as  to  the  remainder. 

Altmom  v.  Rofeller,  152  N.  Y.  498. 

A  decision  of  the  General  Term  is  invalidated  where  a  judge  who 
granted  the  order  at  Special  Term  sits  in  the  General  Term. 

Van  Arsdale  v.  King,  152  N.  Y.  69. 

It  is  not  a  fatal  objection  on  appeal  that  the  case  was  tried  out- 
side of  the  pleadings  in  the  absence  of  some  specific  objection  to 
that  course. 
Farmers'  L.  &  T.  Co.  v.  Housatonio  R.  E.  Co.,  152  N.  Y.  251. 

Finding  of  jury  on  a  question  of  law  erroneously  submitted  will 
be  sustained  if  correctly  made.    Ming  v.  Corbin,  142  N.  Y.  334. 

Ruhngs  on  a  question  of  law  must  appear  affirmatively  by  the 
record.  McCulloch  v.  Dohson,  133  IN.  Y.  114. 

A  motion  to  set  aside  the  report  of  a  referee  on  the  ground  that 
his  mind  had  become  impaired  is  discretionary,  and  not  review- 
able. Id. 

An  order  granting  additional  allowance  of  costs  is  not  reviewable. 

Id. 

Appeal  from  nonsuit  will  not  be  sustained  on  ground  that  proof 
of  negligence  was  defective  in  not  showing  facts  assumed. 

Stuter  V.  McMitee,  142  N.  Y.  200. 

On  an  appeal  under  section  749  of  the  Code  of  Civil  Procedure  from 
the  commitment  of  children  pursuant  to  section  291  of  the  Penal 
Code,  when  the  evidence  upon  which  the  appeal  is  allowed  does 
not  allege  any  errors  with  reference  to  a  determination  of  the 
facts,  the  evidence  is  not  required  to  be  returned,  and  the  failure 
of  the  magistrate  to  preserve  it  furnishes  no  ground  for  re- 
versal. People  V.  Giles,  152  N".  Y.  136. 

"When  a  judgment  may  be  reversed  in  part  and  only  as  to  parties 
interested  therein  and  affirmed  as  to  the  remainder. 

Altmam,  v.  Hofeller,  152  N.  Y.  498. 

"Where  the  evidence  is  conflicting,  the  court  will  not  draw  an  in- 
ference to  support  a  judgment. 

Clemans  v.  Svp.  Assemhly  Royal  Soo.  of  Good  Fellows,  131 

A  plain  violation  of  the  rights  of  defendant  would  be  necessary 
to  obtain  a  reversal  of  conviction  because  of  an  erroneous  open- 
ing upon  the  trial  of  a  criminal  action. 

People  V.  Vwn  Zile,  143  N.  Y.  368. 
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Reference  to  a  former  indictment  of  defendant  jointly  with  an- 
other, as  preliminary  to  reading  his  testimony  upon  trial  of 
that  indictment,  affords  no  ground  for  reversal.  Id. 

The  relation  of  one  proposition  to  another  which  qualifies  it  may 
he  referred  to.  Myers  v.  Deem,  132  N.  Y.  65. 

Evidence  erroneously  admitted  at  the  trial  on  behalf  of  appellant 
cannot  be  considered  on  appeal. 

Brady  v.  Mayor,  etc.,  of  W.  T.,  132  K  Y.  415. 
"Where  the  evidence  supports  the  defendant's  claim,  a  refusal  to 
find  for  plaintiff  is  immaterial. 

Aron  V.  De  Castro,  131  N.  Y.  648. 
An  error  will  not  be  presumed,  but  must  be  clearly  proven. 

Wells  V.  Gariut,  132  JST.  Y.  430. 
The  court  must  find  that  no  error  was  committed  in  any  ruling  to 
which  an  exception  was  taken  before  it  can  reverse. 

Heed  V.  MeConnell,  133  JST.  Y.  425. 
The  effect  of  a  request  for  the  direction  of  a  verdict  is  to  clothe 
the  court  with  the  functions  of  a  jury.     Effect  of  such  requests 
and  denials  thereof  discussed  and  considered  on  appeal. 

Thompson  v.  Simpson,  128  JST.  Y.  270. 
Application  of  rule  that  a  judgment  will  not  be  reversed  because 
of  inconsistent  conclusions  of  law,  where  it  is  in  accord  with 
correct  conclusions. 

Know  V.  Metropolitan  Elevated  Ry.  Co.,  affirmed  without 
opinion  in  128  N.  Y.  625. 
Error  in  improperly  admitting  parol  evidence  as  to  the  scope  of  a 
written  contract,  disregarded  on  appeal. 

Avery  v.  Starhuck,  without  opinion,  127  N.  Y.  675. 
A  "  finding  of  fact "  will,  for  the  purpose  of  upholding  a  judg- 
ment, be  given  the  same  effect  as  though  so  designated  and 
classified  in  the  report.     Berger  v.  Ya/rrellmoMn,  127  !N".  Y.  281. 
No  power  on  appeal  to  amend  pleadings  so  as  to  conform  to  the 
proof  exists  for  the  purpose  of  reversing  a  judgment. 

Trustees  of  Amherst  College  v.  Bitch,  151  N.  Y.  282. 

The  rule  established  in  Slocovich  v.  Orient.  Mut.  Ins.  Co.,  108 

N".  Y.  62,  that  the  decision  of  a  trial  judge  as  to  the  competency 

of  an  expert  witness  will  not  be  reversed,  reiterated  and  applied. 

Affirmed,  it  seems,  without  opinion,  128  N.  Y.  624. 

Case  when  a  notice  of  appeal  from  the  Board  of  Claims,  that  the 

board  "  erred  in  receiving  evidence  against  the  objection  and 

exception  of  the  claimant,"  is  sufficient. 

McDonald  v.  State,  127  N.  Y.  IS. 
The  appellate  court  cannot  offset  one  error  against  another  error, 
where  no  exception  was  taken,  and  no  appeal  was  taken  there- 
from. Monnet  v.  Mers,  127  N.  Y.  151. 
An  order  of  the  General  Term  of  the  Supreme  Court  affirming  a 
judgment  of  conviction  in  the  Court  of  Oyer  and  Terminer  and 
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remitting  all  proceedings  to  the  latter  court,  operates  to  restore 
the  authority  of  such  court.      Peoj}le  v.  Hughes,  137  N.  Y.  29. 

When  erroneous  legal  proposition  contained  in  a  hypothetical 
question  to  a  juror  on  trial  of  a  challenge  resulting  in  his  ex- 
clusion, is  not  ground  for  exception. 

People  V.  Fcmshcme,  137  N.  Y.  68. 

A  ruling  excluding  evidence  will  not  be  reversed  on  appeal  on  a 
ground  not  taken  upon  tbe  trial. 

Matter  of  Bateman,  145  N.  Y.  623. 

"Where  the  court  voluntarily  allows  an  exception  to  a  ruling,  a 
formal  exception  need  not  be  taken. 

Mitchell  V.  Turner,  149  N.  Y.  39. 

Where  the  General  Term  reverses  a  surrogate's  decree  on  a  ques- 
tion of  fact,  it  must  direct  a  trial  by  jury  unless  the  case  is 
shown  to  be  one  in  which  the  court  could  properly  take  the 
facts  from  the  jury  and  determine  the  question  as  one  of  law. 

Matter  ofLoMdy,  148  N.  Y.  403. 

Admissions  of  parties  not  given  in  evidence  on  the  trial  will  not  be 
received  by  the  appellate  court. 

People  ex  rel.  Manhattan  B.  Co.  v.  Barker,  146  N.  Y.  304. 

Upon  reversal  of  a  judgment  for  the  plaintiff  the  General  Term 
should  not  direct  a  final  judgment  for  the  defendant,  unless  it 
is  clear  that  upon  a  new  trial  the  plaintiff  could  not  possibly 
recover.  Iselin  v.  Starin,  144  N.  Y.  453. 

Where  the  question  as  to  what  amount  is  due  is  one  of  fact  upon 
which  either  party  may  demand  a  jury  trial,  the  General  Term 
has  no  power  to  add  to  the  original  judgment  a  sum  which  it  finds 
from  the  evidence  to  be  due.    Dayton  v.  ParTee,  142  N.  Y.  391. 

A  case  where  the  General  Term,  upon  a  reversal  of  a  judgment 
in  plaintiff's  favor,  has  power  to  dismiss  the  complaint. 

Brackett  v.  Griswold,  128  IST.  Y.  644. 

Any  further  reasons  for  a  new  trial  should  be  presented  to  the 
Supreme  Court  upon  an  application  to  modify  its  order.         Id. 

On  reversing  an  order  vacating  a  stay  and  denying  a  motion  to 
change  the  place  of  trial  in  a  criminal  action,  made  on  the 
ground  that  a  fair  and  impartial  trial  could  not  be  had,  the 
Appellate  Division  should  not  aside  an  intermediate  trial  and 
conviction.  People  v.  McLaughlin,,  150  N.  Y.  365. 

Where  defendant  urges  a  different  ground  on  appeal  than  that 
used  upon  motion  for  nonsuit,  it  will  not  be  considered. 

Pratt  V.  Dwelling  House  Mut.  Fire  Ins.  Co.,  130  N.  Y.  206. 

,3.  What  Questions  Baised. 

An  objection  to  the  admission  of  a  copy  of  a  mechanic's  lien  that 
"  it  IS  not  properly  certified,"  is  not  available  upon  appeal  un- 
less specific  defect  is  pc^inted  out. 
Hwnter  v.  Walter,  affirmed  on  opinion  below  in  128  N.  Y.  668. 
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Objections  taken  upon  a  reference  of  a  special  issue  cannot,  where 
the  rulings  are  not  brought  before  the  court,  be  made  the  sub- 
ject of  review  on  appeal.  Drexel  v.  Pease,  129  N.  Y.  96. 

Where  the  court  in  directing  a  verdict  included  the  amount  of  tax 
bills  for  1876-1877  with  those  for  1878-1879,  and  the  charges 
for  one  of  the  last  years  and  part  of  the  others  were  due,  a 
general  exception  does  not  enable  the  court  to  decide  that  the 
taxes  for  the  earlier  years  should  not  have  been  included. 

Wells  V.  Higgms,  132  N.  Y.  459. 

If  the  exception  had  been  specific,  opportunity  would  have  been 
afforded  for  correction.  Id. 

A  misdirection  of  the  court  which  may  have  prejudiced  a  party 
cannot  be  disregarded  on  appeal. 

Moore  v.  N.  Y.  Elev.  E.  B.  Co.,  130  N.  Y.  523. 

When  properly  excepted  to,  an  error  in  receiving  evidence  can 
only  be  disregarded  where  it  did  no  harm. 

Jeferson  v.  N.  Y.  Elev.  R.  R.  Co.,  132  N.  Y.  483. 

Where  no  objection  has  been  raised  at  a  trial,  a  question  which 
might  have  been  raised  under  such  objection  cannot  be  raised 
on  appeal.  Moffat  v.  Fulton,  132  JST.  Y.  507. 

Objections  not  raised  on  trial  cannot  be  considered  on  appeal.     Id. 

What  questions  cannot  be  raised  for  the  first  time  on  appeal. 

Clason  V.  Baldwin,  152  N.  Y.  204. 

It  is  not  legal  error  to  permit  a  medical  expert  who  has  personally 
examined  the  person  for  the  purpose  of  determining  his  mental 
condition  at  the  time  of  the  examination  to  give  his  opinion, 
without  disclosing  particular  facts  on  which  he  bases  his 
opinion.  People  v.  Youngs,  151  N.  Y.  210. 

Exceptions  to  rulings  on  examination  of  proposed  jurors  presents 
no  question  for  review,  when  the  juror  whose  competency  was 
questioned  did  not  sit.  People  v.  Scott,  153  N.  Y.  40. 

On  appeal,  defects  which  if  pointed  out  during  the  trial  might  have 
been  obviated  cannot  be  raised.     Brady  v.  Nolly,  151 N".  Y.  258. 

An  exception  is  necessary  to  raise  the  question  that  a  finding  is 
unsupported  by  evidence.  Turner  v.  Weston,  133  N.  Y.  650. 

The  exception  must  indicate  clearly  what  fact  is  challenged.    Id. 

An  exception  to  the  introduction  of  evidence  as  to  plaintiff's  in- 
come from  his  business  before  and  after  the  injury,  based  solely 
upon  the  ground  that  the  allegation  in  the  complaint  was  too 
short  to  admit  proof  of  special  damages,  is  not  available  on 
appeal.    Frdbisher  v.  Fifth  Avenue  Transp.  Co.,  151  N.  Y.  431. 

The  right  to  object  to  evidence  is  waived  either  where  no  objec- 
tion is  made  when  evidence  is  offered  or  where  no  motion  to 
strike  out  is  made.  Brady  v.  NalVy,  151  IST.  Y.  258. 

If  an  aiRdavit  on  information  and  belief  is  insufficient,  a  question 
of  law  is  presented  for  review  on  appeal. 

Murphy  V.  Jack,  142  N.  Y.  215. 
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Where  a  finding  is  not  excepted  to,  it  will  be  assumed  that  no  ob- 
jection was  offered  to  the  evidence. 

Ashton  V.  City  of  Rochester,  133  N.  Y.  187. 
The  court  will  not  assume  the  existence  of  a  fact  where  the  tes- 
timony is  conflicting.  HolUster  v.  Mott,  132  N.  T.  18. 
An  objection  not  taken  by  answer  nor  at  trial  is  not  available. 

Buffalo  Stone  and  Cement  Co.  v.  Delaware,  Lackawanna 

&  Western  R.  R.  Co.,  130  N.  Y.  152. 

The  erroneous  ruling  of  trial  court  will  not  be  presumed,  but  must 

be  shown.  Sallade  v.  Gerlach,  132  N.  Y.  648. 

A  finding  in  favor  of  contractors  will  be  presumed  to  be  in  support 

of  lienors  who  stood  in  place  of  the  former. 

Thomas  v.  St&ma/rt,  132  1&.  Y.  680. 

Remarks  of  a  judge  not  containing  any  erroneous  rule  of  law  are 

not  reviewable.  Cornier s  v.  Walsh,  131  N.  Y.  590. 

JS^otice  of  appeal  from  a  decree  of  a  surrogate,  "  from  the  decree 

and  each  and  every  part  thereof,"  raises  questions  of  fact. 

Matter  of  Stewart,  136  N.  Y.  413. 

The  rule  applied  in  actions  tried  by  jury,  that  a  motion  for  a  new 

trial  is  necessary  to  enable  the  General  Term  to  review  the 

facts,  does  not  apply  to  the  case  of  a  trial  before  a  surrogate. 

After  the  direction  of  a  verdict,  if  the  court  on  motion  sets  it 
aside  and  grants  a  new  trial  and  the  order  is  appealed  from,  the 
facts  are  not  before  the  General  Term  for  the  purpose  of  de- 
termining the  preponderance  of  evidence,  but  the  only  question 
is  whether  there  is  evidence  to  go  to  the  jury. 

Hastings  v.  Brooklyn  Life  Ins.  Co.,  138  N.  Y.  473. 
Case  where  a  finding  of  an  essential  fact  will  be  presumed,  where 
the  evidence  warranted  it. 

Powers  V.  Clark,  127  JST.  Y.  417. 

Upon  appeal  from  a  surrogate's  decree,  errors  in  the  admission  or 

rejection  of  evidence  may  be  disregarded  if  they  could  have  no 

influence  upon  the  case.  Matter  of  Miner,  146  N.  Y.  121. 

An  objection  which  could  have  been  obviated  if  taken  on  the 

trial  cannot  be  raised  for  the  first  time  on  appeal. 

Mayor  V.  New  York  Refrigerating   Construction  Co.,  146 
N".  Y.  210. 
An  objection  to  defects  in  the  proofs  as  to  the  service  of  an  at- 
tachment cannot  be  raised  for  the  first  time  on  appeal. 

Flandrow  v.  Hammond,  148  IST.  Y.  129. 

Unless  so  regarded  on  trial,  hearsay  evidence  will  not  be  deemed 

sufficient  proof  on  appeal.        Dayton  v.  Parke,  142  IST.  Y.  391. 

An  objection  that  a  paper  introduced  in  evidence  was  made  with 

view  to  a  settlement  cannot  be  raised  for  the  first  time  on 

appeal. 

Gillies  V.  Manhattan  Beach  Improvement  Co.,  147  IST.  Y.  420. 
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An  objection  that  there  was  a  variance  between  the  pleading  and 
proof  cannot  be  taken  for  the  first  time  on  appeal.  Id. 

An  objection  that  plaintiff  had  an  adequate  remedy  at  law  cannot 
be  raised  for  the  first  time  on  appeal. 

Waheman  v.  Wilbur,  147  IST.  Y.  657. 

An  exception  to  the  denial  of  a  motion  for  a  new  trial  does  not 
enable  the  party  to  argue  on  appeal  a  point  not  taken  on  the 
trial.  Warner  v.  City  of  Jiochester,  149  W.  Y.  563. 

Where  the  complaint  is  dismissed  at  the  close  of  plaintiff's 
evidence  on  a  reference  and  the  plaintiff  excepts  to  such  ruling, 
such  exception  is  sufficient  to  present  the  question  whether 
plaintiff  failed  to  establish  a  cause  of  action. 

Raabe  v.  Syuier,  148  JST.  Y.  81. 

An  error  in  the  admission  of  evidence  is  cured  where  the  court 
subsequently  strikes  it  out  and  directs  the  jury  to  disregard  it. 

People  Y.  Schooley,  149  N.  Y.  99. 

The  determination  by  the  jury,  upon  conflicting  evidence  of  the 
question  as  to  whether  or  not  certain  representations  as  to  the 
genuineness  of  certificates  of  its  stock  were  made  by  a  corpora- 
tion, is  conclusive. 

Jarvis  v.  Manhattan  Beach  Co.,  148  N»  Y.  652. 

The  General  Term  of  the  Supreme  Court,  on  appeals  from  pro- 
bate decrees,  has  the  same  power  as  the  surrogate  to  determine 
the  facts.  Matter  of  LoMdy,  148  IST.  Y.  403. 

4.  Judgment  on. 

The  fact  that  a  referee  awarded  upon  a  claim  for  services  a  less 
sum  than  the  amount  fixed  by  plaintiff's  witnesses  in  answer  to 
a  hypothetical  question,  defendant  having  given  no  evidence 
upon  the  subject,  does  not  show  disregard  of  evidence  or  require 
a  reversal  of  his  finding  on  appeal. 

Collier  V.  Rutledge,  136  IST.  Y.  621. 

An  order  giving  leave  to  appeal  to  the  Court  of  Appeals  in  a  case 
where  the  matter  in  controversy  is  less  than  $500,  which  does 
not  give  the  reason  for  allowing,  is  insufficient. 

Sqmre  v.  McDonald,  138  N..  Y.  554. 

"Where  it  appears  upon  appeal  that  parties  essential  to  complete 

determination  of  case  have,  not  been  brought  in,  the  court  will 

reverse  the  judgment,  although  the  defect  of  parties  is  not  raised 

by  defendant's  pleading.      Moulton  v.  Cornish,  138  N".  Y.  133. 

The  effect  of  judgment  absolute  on  appeal  is  to  admit  the  whole 
of  plaintiff's  action,  and  the  only  question  remaining  is  to 
decide  amount  of  damages. 

Bossout  V.  Rome,   Watertown,  etc.,  R.  R.  Co.,  131  I")".  Y.  37. 

On  conflict  of  evidence,  a  verdict  for  plaintiff  should  be  sustained. 

Conde  v.  Wiltsie,  131  JST.  Y.  647. 

"Upon  reversal  of  an  order  vacating  an  attachment,  a  creditor  may 
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maintain  an  action  against  junior  creditors  for  money  received 
from  sheriff.  Haebler  v.  Meyers,  132  IST.  Y.  363. 

A  judgment  rendered  upon  exceptions  heard  at  General  Term  in 
the  first  instance  is  a  General  Term  judgment. 

MarPi/ii  v.  Piatt,  131  N.  Y.  641. 

No  appeal  can  lie  therefrom  to  the  General  Term.  Id. 

But  one  might  have  heen  taken  to  the  Court  of  Appeals.  Id. 

A  discretionary  order  of  Special  Term  may  be  reviewed  by  the 

General  Term. 

Bossout  V.  Rome,  Watertown,  etc.,  H.  M.  Co.,  131  N.  Y.  37. 
The  General  Term,  when  it  finds  error  in  part  of  a  judgment 
requiring  a  reversal  of  such  part,  may  reverse  the  whole  judg- 
ment, and  such  reversal  will  not  be  interfered  with  upon  appeal. 
Gray  v.  Manhattan  Ey.  Co.,  128  Is"".  Y.  499. 
Erroneous  admission  of  evidence  of  offer,  when  not  ground  for 
reversal.    Damages  for  depreciation  of  property.     Effect  of 
payment  on  an  injunction. 

Lawrence  v.  Metropolitan  Elevated  Hy.   Co.,  affirmed  126 
]Sr.  Y.  483. 
Upon  appeals  by  both  parties  from  judgment  for  damages,  plain- 
tiff claiming  it  to  be  inadequate  and  defendant  that  it  is  exces- 
sive, the  General  Term  has  no  authority  to  afiirm  as  to  one 
appeal  and  reverse  as  to  the  other. 

National  Board  of  Marine   JJuderwriters    v.    WationaZ 

Bank  of  the  Republic,  146  N.  Y.  64. 

"Where  a  judgment  is  vacated  pending  an  appeal  therefrom,  the 

appeal  should  be  dismissed.    Duryea  v.  Fueclisel,  145  N.  Y.  654. 

Upon  the  reversal  of  a  conviction  on  the  ground  that  the  verdict 

was  against  the  weight  or  that  justice  required  a  new  trial,  the 

defendant  should  not  be  discharged,  but  a  new  trial  should  be 

ordered.  People  v.  Camp,  139  N.  Y.  87. 

The  General  Term  can  withhold  an  injunction  and  leave  plaintiff 

to  his  remedy  at  law  unless  damages  are  substantial. 

Gray  v.  Manhattam,  Ry.  Co.,  128  E".  Y.  499. 
When  damages  by  way  of  costs  will  not  be  awarded  upon  affirm- 
ance of  a  judgment  for  plaintiff  on  a  second  appeal. 

Blazy  V.  McLean,  146  N.  Y.  390. 

Upon  the  modification  of  a  surrogate's  decree,  the  General  Term 

has  discretionary  power  to  determine  whether  the  appellant 

shall  be  allotted  costs  in  the  Surrogate's  Court,  and  the  Court 

of  Appeals  has  no  jurisdiction  to  review  such  discretion. 

Matter  of  Benton,  137  IST.  Y.  428. 

It  is  within  the  discretion  of  the  General  Term  to  grant  a  motion 

to  dismiss  the  appeal  because  of  failure  to  serve  printed  copies 

of  appeal  papers,  and  the  exercise  of  this  discretion  is  not 

reviewable  in  the  Court  of  Appeals. 

Wetmore  v.  Wetmore,  137  N.  Y.  623. 
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Where  the  findings  of  the  trial  court  justify  the  judgment,  the 
General  Term  cannot  reverse  on  questions  of  law  only. 

Cvdahy  v.  Bhineha/rt,  133  IS".  Y.  248. 
"Where  both  parties  appeal,  a  reversal  of  defendant's  appeal  is 
legally  an  affirmance  of  plaintiff's  appeal.  Id. 

A  reversal  of  defendant's  appeal  only  entitles  plaintiff  to  restora- 
tion of  the  judgment  of  trial  court.  Id. 

XL  TO  COUKT  OF  APPEALS. 

1.  What  Appealable  and  What  Not  Appealable. 

In  the  absence  of  a  statement  in  the  order  of  the  General  Term 
reversing  a  judgment  and  granting  a  new  trial,  that  the  re- 
versal was  upon  questions  of  law  only,  the  Court  of  Appeals  will 
not  review.  Cooke  v.  Underhill  Mfg.  Co.,  138  JST.  T.  610. 

An  exception  taken  to  the  denial  by  the  trial  judge  of  a  motion 
for  a  new  trial  upon  his  minutes,  not  being  taken  during  the 
trial  but  after  its  completion,  presents  no  question  for  review 
in  the  Court  of  Appeals. 

Gridley  v.  College  of  St.  Francis  Xamier,  137  N.  T.  327. 

The  refusal  of  the  trial  court  to  permit  an  amendment  of  the  an- 
swer on  the  trial  is  not  reviewable  in  the  Court  of  Appeals. 

Coffim,  V.  Oram,d  Rapids  HydraMUo  Co.,  136  JST.  Y.  655. 

Where  plaintiff  recovered  a  judgment,  but  the  General  Term 
ordered  a  new  trial,  he  could  not  on  appeal  from  that  order 
avail  himself  of  errors  in  ruling  against  him  on  the  trial. 

Cooke  V.  Underhill  Mfg.  Co.,  138  N.  Y.  610. 

Where  there  is  no  exception  to  any  finding  of  fact  by  the  referee 
or  to  the  refusal  to  find  any  fact,  the  Court  of  Appeals  cannot 
review  any  finding  or  refusal. 

Donovan  v.  Clarh,  138  IST.  Y.  631. 

Findings  of  a  referee  upon  conflicting  evidence  are,  after  affirm- 
ance by  the  General  Term,  not  reviewable  in  the  Court  of 
Appeals.  Crim  v.  Sta/rhweather,  136  JN".  Y.  635. 

Where  there  is  conflicting  evidence  with  respect  to  a  disputed 
fact  arising  upon  a  motion,  it  is  the  province  of  the  court  in 
which  the  motion  is  made  to  settle  the  conflict,  and  the  Court 
of  Appeals  will  not  interfere  with  the  result. 

Taylor  v.  Gra/nite  State  Provident  Asso.,  136  N".  Y.  343. 

The  Court  of  Appeals  has  no  power  to  review  a  verdict  for  ex- 
cessive damages.  link  v.  Sheldon,  136  IS".  Y.  1. 

An  objection  that  the  application  for  a  review  on  certiorari  of  an 

assessment  for  taxation  was  not  made  within  thirty  da3'^s  after 

notice  thereof,  will  not  be  first  heard  in  the  Court  of  Appeals. 

People  ex  rel.  Harlan  c&  SblUngsworth  Co.  v.  Campbell, 

139  K  Y.  68. 

Where  the  comptroller  received  affidavits  without  objection  in- 
stead of  requiring  the  witnesses  to  be  produced  for  examination, 
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he  could  not  be  heard  to  object  to  the  competency  of  the  evi- 
dence, ^d. 
Appellant  has  the  right  within  the  statutory  time  for  appealing 
to  take  and  perfect  another  appeal  where  former  undertaking 
on  appeal  was  withdrawn.      VuUiford  v.  Gadd,  135  N.  Y.  632. 
An  appeal  from  so  much  of  an  order  as  awards  a  new  trial  is  in- 
effectual unless  accompanied  by  a  stipulation  for  judgment  ab- 
solute.                                  Matter  of  Valentine,  136  JSi .  Y.  623. 
Order  of  General  Term,  granting  power  to  elevated  road  to  con- 
struct an  approach  to  bridge,  is  discretionary,  and  no  appeal 
therefrom  lies  to  Court  of  Appeals. 

Matter  of  Fast  Biver  Bridge  Co.,  143  N.  Y.  249. 
Court   of  Appeals  has  no  jurisdiction  to  review  discretion  of 
General  Term  allowing  costs  in  Surrogate's  Court. 

Matter  of  Denton,  137  N.  Y.  428. 
Nor  the  discretion  of  General  Term  in  granting  order  to  dismiss 
appeal  for  failure  to  serve  printed  copies  of  appeal  papers. 

Wetmore  v.  Wetmore,^  137  IST.  Y.  623. 
The  Court  of  Appeals  may,  on  appeal  from  decision  of  General 
Term,  pass  upon  the  question  of  the  legal  right  of  court  be- 
low to  grant  an  extra  allowance. 

Hanover  Fi/re  Ins.  Co.  v.  Oermania  Fire  Ins.  Co.,  138  N.  Y.  252. 
An  award  of  appraisers  in  condemnation  proceedings,  after  con- 
firmation by  the  General  Term,  is  not  reviewable  in  the  Court 
of  Appeals.     Matter  of  N.Y.&  BrooMyn  Bridge,  137  IST.  Y.  95. 
The  action  of  the  General  Term  may  be  the  subject  of  review.    Id. 
The  discretion  of  the  Supreme  Court  in  relieving  a  purchaser  at 
foreclosure  is  not  reviewable  in  the  Court  of  Appeals. 

Crocker  v.  Collner,  135  E".  Y.  662. 
Court  of  Appeals  will  assume  that  the  appeal   from  the  order 
was  valid,  and  therefore  reviewable  before  it  when  record  does 
not  contain  proper  objections. 

WhiPmore  v.  Village  of  Ta/rrytown,  137  E".  Y.  409. 
The  exercise  of  the  discretion  of  the  Special  Term  in  appointing 
a  receiver  is  not  reviewable  in  the  Court  of  Appeals. 

Dawson  v.  Parsons,  137  N.  Y.  605. 
Where  the  General  Term  in  the  exercise  of  its  discretion  refuses 
a  new  trial  no  appeal  lies  to  the  Court  of  Appeals. 

Kaare  v.  Troy  Steel  c&  Iron  Co.,  139  X.  Y.  369. 
An  appeal  from  the  order  of  amendment  of  General  Term  to  their 
original  decision  and  from  so  much  of  the  order  of  reversal  as 
contained  it  brought  up  nothing  to  the  Court  of  Appeals. 

Altman  v.  Ilofeller,  137  N.  Y.  619. 
"Where  cause  of  action  stated  in  the  complaint  involves  a  sum  less 
than  $500,  the  Court  of  Appeals  will  examine  a  counter-claim, 
and  if  it  could  not  be  recovered  will  dismiss  the  appeal. 

Societa  Italioma  Di  Beneficema  v.  Sulzer.  138  N.  Y.  468. 
136 
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An  order  of  the  General  Term  affirming  an  order  of  the  Special 
Term,  granting  a  motion  by  plaintiff  to  discontinue  an  action 
for  divorce  brought  by  the  husband  upon  payment  of  costs,  is 
not  reviewable  in  the  Court  of  Appeals. 

Mom^e  V.  Moore,  138  N.  T.  679. 
The  Court  of  Appeals  has  not  jurisdiction  to  review  the  discretion 
of  the  Supreme  Court  in  quashing  a  writ  of  mandamus. 

People  ex  rel.  Sasbrouch  v.  Supervisors  of  Dutchess,  135 
K  T.  522. 
"What  judgment  is  not  a  final  one  appealable  to  the  Court  of  Ap- 

V peals.  Bich  v.  Manhattan  By.  Co.,  138  N.  Y.  668. 

here  the  conduct  of  the  party  applying  for  the  writ  has  been 
such  as  to  render  it  inequitable  to  grant  him  relief  by  momdoj- 
mus,  the  Supreme  Court  may  in  its  discretion  deny  the  writ, 
and  an  appeal  will  not  lie  from  the  order  of  denial  to  the  Court 
of  Appeals. 

People  ex  rel.  Durant  Land  Improvement  Co.  v.  Jeroloma/ii, 
139  ]Sr.  T.  14.  _ 

The  Court  of  Appeals  will  not  in  such  case  look  at  the  opinion  of 
the  General  Term  to  discover  the  grounds  on  which  the  order 
was  made.  Id. 

If  there  is  conflicting  evidence  as  to  whether  the  examination  of 
a  long  account  will  be  involved,  the  decision  of  the  court  below, 
ordenng  a  reference,  will  not  be  reviewed  in  the  Court  of  Ap- 
peals. Cassidy  v.  McFarland,  139  N.  Y.  201. 
An  order  denying  an  application  for  the  appointment  of  com- 
missioners of  appraisal,  in  proceedings  to  acquire  the  rights  of 
abutting  owners,  is  appealable  to  the  Court  of  Appeals. 

Matter  of  Metropolitan  Elevated  By.  Co.,  136  N.  Y.  500. 

The  control  possessed  by  courts  of  original  jurisdiction  over  their 

judgments  and  orders,  as  well  as  in  reference  to  the  fact  or  the 

sufficiency  of  a  notice  of  appearance  in  the  ■  action,  is  absolute 

and  beyond  review  in  the  Court  of  Appeals. 

Mayor,  etc.,  of  W.  Y.  v.  Smith,  138  N".  Y.  676. 

An  action  to  recover  the  deposit  made  on  a  purchase  of  lands  and 

expense  of  examination  of  title,  on  the  ground  that  the  vendor's 

title  was  defective,  does  not  affect  the  title  to  real  property  so 

as  to  permit  an  appeal  to  the  Court  of  Appeals. 

Miele  v.  Deperino,  135  N".  Y.  618. 

The  Court  of  Appeals  cannot  review  the  finding  of  the  jury  upon 

facts.  People  v.  TrinMe,  131  N.  Y.  118. 

The  Court  of  Appeals  cannot  review  exercise  of  discretion,  unless 

abused. 

Bossout  V.  Borne,  Watertown,  etc.,  B.  B.  Co.,  131  N.  Y.  37. 

The  granting  of  a  writ  of  certiorari  under  chapter  269  of  1880,  to 

review  an  assessment  at  the  instance  of  the  taxpayer,  is  not  dis- 
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cretionary,  and  an  order  of  the  General  Term  quashing  the  writ 
is  appealable  to  the  Court  of  Appeals. 

Matter  of  Corwin,  135  N.  Y.  245. 

An  order  of  reversal  made  on  the  ground  that  plaintiff  had  no 

legal  right  to  maintain  the  action  is  reviewable  by   Court  of 

Appeals.  Birge  v.  Berlin  Iron  Bridge  Co.,  133  N.  Y.  477. 

In  reviewing  an  order  of  reversal  the  Court  of  Appeals  takes  the 

facts  as  set  forth  in  the  moving  papers.  Id. 

An  order  of  General  Term  granting  a  new  trial,  on  ground  that 

the  verdict  is  against  the  evidence,  is  not  a  final  order. 

Baldwin's  Bamlc  of  Penn  Yam,  v.  Butlers,  133  N.  Y.  564. 
Keferee's  discretion  is  not  reviewable. 

Wright  V.  Rensens,  133  N.  Y.  298. 
Motion  to  strilce  out  immaterial  evidence,  no  ground  for  reversal. 

Id. 

"Where  a  person  applies  at  Special  Term  to  be  made  a  party  to  an 

action  pending  in  Court  of  Appeals,  which  application  is  denied, 

the  decision  of  General  Term  affirming  the  order  of  Special 

Term  cannot  be  reviewed  on  appeal. 

Brennan  v.  Rail,  131  IST.  Y.  160. 

"Where  the  amount  in  controversy  is  less  than  $600,  action  is  not 

appealable  to  Court  of  Appeals.  Id. 

An  objection  not  clearly  presented  by  exception  and  not  apparent 

cannot  be  considered. 

Mitchell  V.  Met.  Elev.  By.  Co.,  132  IST.  Y.  552. 
An  appeal  does  not  lie  from  a  decision  of  the  Appellate  Division 
in  a  proceeding  against  a  husband  for  failure  to  support  his 
wife. 

People  ex  rel.  Com/rs.  of  PuIMg  Charit/ies  cfe   Coi'recUon  v. 
Cullen,  151-  N.  Y.  54. 
A  case  in  which  a  unanimous  decision  of  the  Appellate  Division 
is  not  appealable  under  section  191  of  the  Code. 

Huda  V.  American  Olucose  Co.,  151  IST.  Y.  549. 
The  Court  of  Appeals  will  not  review  an  order  instructing  the 
receiver  of  a  corporation  after  the  sale  of  its  property. 

Matter  of  Peehamiose  Fishing  Club,  151  N.  Y.  511. 

An  order  quashing  a  writ  of  certiorari  on  the  ground  that  the 

relator  had  no  power  to  prosecute  is  reviewable  in  the  Court  of 

Appeals.  Forest  Commission  v.  Campbell,  152  N.  Y.  51. 

The  amendment  to  section  191  of  the  Code,  by  chapter  559  of  1896, 

was  a  competent  exercise  of  the  legislative  power. 

ScioUna  v.  Erie  Preserving  Co.,  151  N.  Y.  50. 
An  application  by  the  plaintiff's  attorney  to  vacate  a  satisfaction 
of  the  judgment  recovered  by  him  is  a  special  proceeding  and 
not  a  motion,  and  an  order  of  the  Appellate  Division  affirming 
an  order  granting  the  application  is  appealable  to  the  Court  of 
Appeals.      Peri  v.  N.  Y.  C.  &  II.  E.  E.  E.  Co.,  153  N.  Y.  521. 
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What  is  not  of  itself  sufficient  to  warrant  the  granting  of  a  cer- 
tificate of  an  appeal  to  the  Court  of  Appeals  under  section  191  of 
the  Code ;  when  the  authority  to  grant  such  a  certificate  should 
be  exercised.         Sciolina  v.  Erie  Preserving  Co.,  151  jST.  T.  50. 

Counsel  have  no  right  to  appeal  in  a  capital  case  solely  for  the 
T)urpose  of  delay.  People  v.  Scott,  153  N.  Y.  40. 

When  an  appeal  wiU  not  lie  to  the  Court  of  Appeals  from  an 
order  denying  a  motion  for  a  new  trial  in  a  capital  case  on 
the  ground  of  newly-discovered  evidence. 

People  V.  Mayhew,  151  IS".  Y.  607. 

The  Court  of  Appeals  will  review  an  order  to  determine  the 
status  of  a  voter.  Matter  of  Gage,  141  IN".  Y.  112. 

Article  6,  section  9  of  the  Constitution,  that  "  no  unanimous  de- 
cision of  the  Appellate  Division  of  the  Supreme  Court  that  there 
is  evidence  supporting  or  tending  to  support  a  finding  of  fact, 
shall  be  reviewed  by  the  Court  of  AppeaJs,"  applies  to  special 
proceedings  as  well  as  to  actions. 

People  ex  rel.  Manhattan  P.  Co.  v.  Barker,  152  X.  Y.  417. 

The  fact  of  a  unanimous  judgment  or  order  of  affirmance  by  the 
Appellate  Division  is  a  decision  that  there  is  evidence  sup- 
porting the  findings  of  fact  as  expressed  or  necessarily  implied. 

Id. 

Section  9,  article  6  of  the  Constitution  applies  to  a  proceeding  by 
certiorari  under  chapter  269  of  1880,  to  review  an  assessment 
for  taxation ;  what  questions  may  be  reviewed  upon  appeal 
from  such  decision.  Id. 

An  order  made  on  question  of  law  is  appealable. 

White  V.  Inebriatei  Home  for  Kings  Co.,  141  N.  Y.  123. 

An  order  of  restitution  permitting  counsel  fees  and  commissions 
is  appealable.       Pittsjield  Wat.  Bank  v.  Bayne,  140  X.  Y.  321. 

A  decision  of  the  surrogate  to  sell  real  property  to  pay  debts  may 
be  reviewed  at  G-eneral  Term,  but  no  appeal  lies  to  the  Court 
of  Appeals.  ICingsland  v.  Murray,  133  X.  Y.  170. 

Where  an  executor  accepts  a  part  commission  and  such  allowance 
is  approved  by  a  surrogate  and  General  Term,  such  determina- 
tion win  not  be  reviewed  bv  Court  of  Appeals. 

Matter  of  Hodgman,  140  X.  Y.  421. 

Court  cannot  review  a  void  order  unless  it  affects  a  substantial 
right.  De  Lanoey  v.  Piepgras,  141  X.  Y.  SS. 

An  order  not  affecting  a  substantial  right  not  resting  in  discretion 
is  not  appealable.  Id. 

An  order  requiring  restoration  of  premises  does  not  affect  a  sub- 
stantial right.  Id_ 

The  Court  of  Appeals  can  review  the  exceptions  to  evidence  onlv. 
Goodsdl  V.  Western  Union.  Tel.  Co.,  130  N.  Y.  430. 

The  conclusion  of  the  trial  court,  approved  by  General  Term, 
is  final.  Anthony  v.  Wise,  130  X.  Y.  662. 
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The  exercise  of  discretion  of  a  referee  at  trial  is  not  reviewable 
in  Court  of  Appeals.  Barnes  v.  Brown,  130  N.  Y.  372. 

A  verdict  rendered,  subject  to  opinion  of  General  Term,  cannot 
be  reviewed.  People  v.  Featherly,  131  IST.  Y.  597. 

The  fact  that  the  record  did  not  contain  any  exception  precluded 
its  consideration.  Id. 

The  Court  of  Appeals  can  review  only  questions  of  law  raised 
by  exceptions  taken  during  trial. 

Wicks  V.  Thompson,  129  N".  Y.  634. 

Keport  of  referee,  dismissing  complaint,  and  not  containing  any 
finding  of  facts,  is  not  reviewable. 

Oilmour  v.  Prentice,  132  IST.  Y.  488. 

Where  the  surrogate  decides  to  remove  a  testamentary  trustee 
upon  any  of  the  statutory  grounds,  the  question  resting  in  the 
discretion  of  the  surrogate  is  reviewable  by  the  General  Term^ 
but  not  by  the  Court  of  Appeals. 

Matter  of  MoOilUvray,  138  N.  Y.  308. 

The  order  of  a  surrogate  opening  a  decree  of  his  court  for  fraud, 
which  order  has  been  affirmed  by  the  General  Term,  is  not 
reviewable  on  the  facts  by  the  Court  of  Appeals. 

Matter  of  Flynn,  136  IST.  Y.  287. 

An  order  made  in  a  special  proceeding  before  a  surrogate  and 
directing  an  executor  to  make  and  file  an  account  is  not  a  final 
order  within  section  190,  subdivision  3  of  the  Code,  and  is  not 
reviewable.  Matter  of  Callahan,  139  N.  Y.  51. 

A  discretionary  order  where  there  has  been  no  abuse  of  discretion 
is  final  in  the  Court  of  Appeals. 

Matter  of  Peekamose  Fishing  Club,  151  N.  Y.  511. 

Eefusal  of  the  court  to  issue  a  writ  of  peremptory  mandamus  on. 
the  relation  of  a  corporation  against  the  Commissioner  of  Public 
Works  is  not  reviewable  in  the  Court  of  Appeals. 

People  ex  rel.  N.  Y.  Underground  By.  Co.  v.  Newton,  126 
]Sr.  Y.  656. 

Jurisdiction  of  Court  of  Appeals  to  review  a  decision  of  the 
Supreme  Court,  rendered  upon  the  report  of  commissioners,  to 
appraise  lands  under  the  Eapid  Transit  Act,  discussed  and  de- 
cided.   Matter  of  MetropoUtam,  Elevated  Ry.  Co.,  128  KY.  600. 

The  Court  of  Appeals  cannot  review  a  judgment  of  the  General 
Term  reversing  upon  the  facts  a  decree  of  the  surrogate,  nor 
does  an  appeal  from  a  subsequent  judgment  after  such  new 
trial  bring  up  such  order  for  review,  under  Code  Civil  Procedure, 
sections  1316,  1317.  Matter  of  Budlong,  126  N.  Y.  423. 

An  order  denying  a  motion  for  a  new  trial,  involving  the  deter- 
mination of  a  question  of  fact,  is  not,  after  affirmance  by  the 
General  Term  upon  proofs  adduced  and  the  exercise  of  discretion, 
reviewable  in  Court  of  Appeals. 

Ramdall  v.  Paoka/rd,  142  E".  Y.  47. 
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iVpplication  of  the  rule  in  Nostrand  v.  Knight,  123  N.  T.  614,  as 
to  the  review  in  the  Court  of  Appeals  of  a  decision  of  the 
General  Term  reversing  ajudgment  upon  the  facts. 

Phosnix  Iron  Co.  v.    Vessels  "  Hopatcong  "  omd  "  Musconet- 
Gong,"  127  K  T.  206. 
Who  are  parties  aggrieved  under  Code  Civil  Procedure,  section 
1294,  and  not  entitled  to  appeal  to  Court  of  Appeals. 

Bryant  v.  Thompson,  128  N".  T.  426. 

A  judgment  which  determines  questions   between  parties  and 

orders  an  accounting,  is  interlocutory  and  not  appealable  to 

the  Court  of  Appeals.  MoKeown  v.  Officer,  127  jN".  Y.  687. 

An  order  quashing  a  writ  of  certiorari  issued  under  chapter  269, 

Laws  1880,  to  review  an  assessment  of  the  personal  property  of 

a  corporation  for  taxation,  is  appealable  to  the  Court  of  Appeals. 

People  ex  rel.   Commeroial  Mut.  Ins.  Co.  v.  Tax  Cfommis- 

sioners,  144  IST.  Y.  483. 

A  statement,  in  an  order  of  General  Term  reversing  an  order 

denying  a  motion  for  a  new  trial,  that  such  reversal  is  for  errors 

of  law  only  and  not  for  errors  of  fact,  is  not  reviewable  by  the 

Court  of  Appeals. 

Mickee  v.  Walter  A.    Wood  Mowi/ng  c&  Reapi/hg  Machine 
Co.,  144  N.  Y.  613. 
"Where  it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to 
equitable  relief,  the  granting  of  an  injunction  pendente  lite  is 
discretionary,  and  no  appeal  lies  therefrom  to  the  Court  of 
Appeals.  Castoriano  v.  Dupe,  145  N.  Y.  250. 

A  motion  for  a  new  trial  on  the  ground  that  a  verdict  for  nominal 
damages  was  improper  is  not  reviewable  by  the  Court  of 
Appeals.  Jvm,g  v.  Eeuffel,  144  N.  Y.  380. 

Order  of  the  General  Term  reversing  an  order  allowing  an  amend- 
ment of  the  complaint  after  trial  is  not  reviewable  in  the  Court 
of  Appeals.  Sprague  v.  Cochran,  144  N.  Y.  104. 

A  judgment  is  not  reviewable  in  the  Court  of  Appeals  where  the 
record  shows  that  the  amount  in  controversy  was  less  than  $500. 
Thaoher  v.  Hope  Cemetery  Ass'n,  146  N.  Y.  381. 
In  the  absence  of  any  proof  or  finding  of  substantial  damage,  a 
refusal^to  grant  an  injunction  restraining  the  erection  of  a  bay 
\vindow  beyond  the  street  line  will  not  be  disturbed. 

Wormser  v.  Brown,  149  N.  Y.  163. 
Appeal  to  Court  of  Appeals  lies  on  part  of  next  of  kin  where 
the  executor  applies  for  taxation  of  appraiser's  fees  after  the 
same  have  been  paid  by  him. 

Matter  of  Harriot,  145  IvT.  Y.  640. 

To  authorize  the  Court  of  Appeals  to  review,  on  an  appeal  from 

an  affirmance  of  a  final  judgment,  a  prior  aifirmance  by  the 

General  Term  of  an  interlocutory  judgment,  the  notice  of  appeal 
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must  specify  such,  judgment  and  thus  express  appellant's  election 
to  have  it  reviewed. 

Mch  V.  Manhattan  R.  Co.,  150  N.  Y.  542. 

An  appeal  will  not  lie  to  the  Court  of  Appeals  from  an  order  of 

General  Term  reversing,  on  the  law,  an  order  denying  a  motion 

for  a  new  trial  in  an  action  tried  by  jury,  where  there  was  a 

conflict  of  evidence. 

Eoes  V.  Edison  General  Electric  Co.,  150  N.  Y.  87. 
An  order  denying  a  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence  is  not  reviewable  by  the  Court  of 
Appeals.  White  v.  Benjamin,  150  N.  Y.  258. 

An  appeal  will  not  lie  to  the  Court  of  Appeals  from  an  order  con- 
firmmg  the  report  of  commissioners  in  condemnation  proceed- 
ings either  for  error  of  law  or  fact, 

Matter  of  Broohlyn  El.  R.  R.  Co.,  147  N.  Y.  344. 
An  objection  that  the  commissioners  considered  a  tract  of  land 
with  three  separate  buildings  as  three  parcels  instead  of  as  a 
whole  presents  a  question  of  law.  Id. 

An  exception  to  the  denial  of  a  motion  for  nonsuit  on  the  ground 
of  insufficiency  of  the  proof  of  defendant's  negligence  pre- 
sents no  question  of  law  which  can  be  reviewed  by  the 
Court  of  Appeals. 

Szuchy  V.  Hillside  Coal  &  Iron  Co.,  150  N.  Y.  219. 
An  order  refusing  to  allow  a  person  to  be  brought  in  as  a  party 
in  mandamus  proceedings  is  a  discretionary  one,  and  is   not 
appealable  to  the  Court  of  Appeals. 

Matter  of  Bohnet  v.  Mmjor,  150  IST.  Y.  279. 

An  order  made  in  an  action  for  dissolution  of  a  corporation,  upon 

application  by  a  creditor,  directing  the  permanent  receiver  to 

pay  such  creditor's  claim,  is  not  appealable  as  of  right  to  the 

Court  of  Appeals. 

People  V.  Amsrican  Loan  <&  Trust  Co.,  150  N.  Y.  117. 

An  action  to  recover  damages  for  injury  to  real  property   by 

diversion  of  an  alleged  natural  stream  of  watercourse  is  not  an 

action  affecting  the  title  to  real  property,  and  an  appeal  to  the 

Court  of  Appeals  would  not  lie. 

Hill  V.  Board  of  Water  Comrs.,  150  N.  Y.  547. 
An  order  denying  a  motion  for  a  new  trial  on  the  ground  of  newly- 
discovered  evidence,  which  states  as  the  reason  for  such  denial 
that  the  action  was  prematurely  brought,  is  final  and  is  review- 
able in  the  Court  of  Appeals. 

Whitney  v.  Davis,  148  JST.  Y.  256. 
An  order  of  General  Term  reversing  an  order  affirming  an  award 
of  commissioners  appointed  in  a  proceeding  by  a  land  owner  to 
recover  compensation  for  land  taken  for  public  use  and  dismiss- 
ing the  proceeding  is  appealable  to  the  Court  of  Appeals. 

Matter  of  Clarh  v.  Water  Comrs.  of  Amsterdam,  148  JS".  Y.  1. 
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The  jurisdiction  of  the  Court  of  Appeals  cannot  be  changed  or 
enlarged  by  the  stipulation  of  parties. 

Soes  V.  Edison  General  ElecVric  Co.,  150  IST.  Y.  87. 

An  appeal  may  be  taken  to  the  Court  of  Appeals  as  matter  of 
right  in  an  action  commenced  in  anv  of  the  late  superior  city 
courts.  Hallilnirton  v.  Clapp,  149  N.  Y.  183. 

A  judgment  of  the  General  Term  reversing  upon  the  facts  a  judg- 
ment of  a  Court  of  Sessions,  under  section  343  of  Penal  Code,  is 
not  appealable.  People  v.  MitcMl,  142  K  Y.  639. 

Competency  of  juror  is  a  question  of  fact  and  cannot  be  reviewed 
by  Court  of  Appeals.  People  v.  McGonegal,  136  JST.  Y.  62. 

The  Court  of  Appeals  cannot  review  the  discretion  of  the  trial 
court  as  to  measure  of  punishment,  which  is  within  the  statute. 

Id. 

Erroneous  statements  of  law  in  the  charge  or  improper  comments 
on  the  facts  or  evidence  in  a  capital  case,  if  prejudicial  to  the 
defendant,  may  be  reviewed  or  corrected  by  the  Court  of  Ap- 
peals although  no  exception  was  taken. 

People  V.  Barberi,  149  IST.  Y.  256. 

Where  a  first  award  in  condemnation  proceedings  has  been  set 
aside  and  another  hearing  had,  an  appeal  does  not  lie  from  an 
order  of  the  General  Term  affirming  an  order  confirming  the 
second  report. 

Matter  of  Southern  Boulevard  R.  B.  Co.,  141  N.  Y.  532. 

The  evidence  may  be  referred  to  to  ascertain  whether  the  amount 
in  controversy  is  sufficient  to  allow  an  appeal  to  the  Court  of 
Appeals.  Blake  v.  Krom,  128  IST.  Y.  64. 

When  an  appeal  to  the  Court  of  Appeals  should  have  been  dis- 
missed because  damages  did  not  amount  to  $500.  Id. 

On  appeal  to  the  Court  of  Appeals,  party  could  not  insist  that  his 
demand  was  larger  than  was  stated  in  the  pleading.  Id. 

A  final  order  in  special  proceedings  affecting  a  substantial  right 
is  appealable.  Matter  of  King,  130  JST.  Y.  602. 

The  Court  of  Appeals  has  no  power  to  review  an  order  of  rever- 
sal of  the  Appellate  Division,  granting  a  new  trial  on  an  excep- 
tion to  the  decision  of  the  court  or  referee,  where  there  is  a 
material  and  controverted  question  of  fact. 

Otten  V.  Ma/iihattam,  B.  Co.,  150  X.  Y.  395. 

The  constitutional  prohibition  against  the  review  by  the  Court  of 
Appeals  of  an  unanimous  decision  of  the  Appellate  Division  has 
no  application  to  an  appeal  in  a  case  which  involved  upon  a 
question  of  law.  Matter  of  Green,  153  N.  Y.  223. 

Where  the  appeal  is  taken  from  a  judgment  of  affirmance  of  the 
General  Term,  the  Court  of  Appeals  may  review  an  essential 
finding  of  fact  made  without  the  support  of  any  evidence. 

Matter  of  Rogers,  153  IST.  Y.  316. 

Section  20  of  chapter  601,  Laws  1895,  authorizing  the  Court  of 
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Appeals  to  review  an  order  convicting  a  party  as  a  disorderly 
person  is  not  unconstitutional. 

People  ex'  rel.  Commissioners  of  Charities  v.  Cullen,  153 
N.  Y.  629. 

Appeals  are  not  allowed  to  this  court  for  the  purpose  of  settling 

.    abstract  questions.  Id. 

An  appeal  does  not  lie  to  the  Court  of  Appeals  unless  the  party 
appealing  has  an  interest  in  the  controversy.  Id. 

Eignt  of  party  depends  only  upon  express  statutory  permission. 

Bryant  v.  Thompson,  128  IST.  Y.,  426. 

The  court  will  not  review  in  the  same  case  a  prior  decision  by 
Second  Division  after  a  full  argument  and  consideration. 

Cluffy.  Bay,  141  N.  Y.  580. 

An  appeal  may  be  taken  to  the  Court  of  Appeals  from  an  order 
dismissing  a  writ  of  certiorari  for  want  of  jurisdiction. 

People  ex  rel.  0^  Connor  y.  £oa/rd  of  Supervisors  of  Queens 
Co.,  153  N.  Y.  3T0. 

A  finding  of  fact  is  conclusive  on  the  Court  of  Appeals  if  there  is 
no  evidence  to  support  it.         la  Rue  v.  Smith,  153  N.  Y.  428. 

All  evidence  necessary  to  support  a  judgment  must  be  deemed  to 
have  been  found  where  both  parties  request  direction  of  a 
verdict.  Bowery  Bank  v.  Gerety,  152  N.  Y.  411. 

An  order  denying  a  motion  for  a  new  trial  made  in  a  criminal  case 
upon  the  ground  of  newly-discovered  evidence  is  not  review- 
able in  the  Court  of  Appeals.   People  v.  Trezsa,  128  N.  Y.  529. 

Such  an  order  is  not  reviewable  in  the  Court  of  Appeals.  Id. 

The  right  of  appeal  in  criminal  cases  is  statutory  only.  Id. 

Neither  a  writ  of  error  nor  certiorari  before  the  abolishment  of 
this  remedy  by  the  Code  of  Criminal  Procedure,  section  51Y, 
would  bring  up  such  order  for  review.  Id. 

Where  the  action  was  one  for  an  injunction,  and  the  judgment  in 
favor  of  defendant  leaves  plaintiff  and  his  sureties  liable  upon 
the  undertaking  for  a  large  amount,  the  Court  of  Appeals  will 
not  refuse  to  entertain  the  appeal. 

Williamhs  v.  Montgomery,  148  N.  Y.  519. 

The  Court  of  Appeals,  as  a  general  rule,  deals  with  questions  of 
law  only,  and  it  cannot  review  an  exercise  of  the  discretion  of 
the  General  Term  in  criminal  cases. 

People  V.  Most,  128  IST.  Y.  108. 

The  Court  of  Appeals  cannot  consider  a  question  that  the  jury 
were  prejudiced  by  offers  of  evidence  persistently  made  by  the 
prosecuting  oflBcers  and  repeatedly  overruled.  Id. 

The  only  authority  now  existing  for  an  appeal  to  the  Court  of 

Appeals  in  a  special  proceeding  is  Code  Civ.  Pro.  §  190,  subd.  3. 

Matter  of.  Southern  Boulevard  B.  E.  Co.,  128  N.  Y.  93. 

The  orders  mentioned  in  section  190,  subdivision  2,  are  orders 
made  in  the  action  and  affecting  a  substantial  right.  Id. 
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The  provisions  of  section   1361  of  the  Code  do  not  apply  to 

appeals  to  the  Court  of  Appeals.  Id. 

The  right  of  a  client  to  invoke  the  power  of  the  court  to  compel 

his  attorney  to  pay  over  money  is  in  the  discretion  of  the  court 

and  is  not  reviewable. 

Schell  V.  Mcuyor,  etc.,  of  N.  Y.,  128  N.  Y.  67. 

The  Court  of  Appeals  cannot  review  an  order  where  the  ground 

of  reversal  by  the  General  Term  was  not  the  want  of  power  to 

grant  the  relief  sought.  Id. 

A  reversal  by  the  General  Term  which  may  have  been  made  upon 

the  facts,  or  may  not,  cannot  be  reviewed  upon  appeal. 

Williams  v.  Delaware,  Lackamanna,  etc.,  li.  H.  Co.,  127 
K  Y.  643. 
In  such  a  case  the  order  is  not  appealable,  unless  it  appears  that 
the  court  passed  on  the  facts  unfavorably  to  appellant.  Id. 

2.  What  Questions  Raised. 

The  court  is  not  authorized  to  look  into  the  evidence  for  the  pur- 
pose of  reversing  findings  of  fact  and  law  to  which  no  excep- 
tions are  taken. 

Excelsior  Brich  Co.  v.  Village  of  HoAjerstram,  142  N".  Y.  146. 

A  reversal  by  the  General  Term  that  the  finding  of  negligence 

by  a  court  or  referee  is  not  justified  by  the  evidence  will  not 

be  interfered  with  by  the  Court  of  Appeals,  when  it  can  be 

fairly  said  that  the  finding  was  against  the  weight  of  evidence. 

Bloom  V.  Nat.  United  Benmt  Savings  cb  Loan  Co.,  152 

N.  Y.  114. 

The  Court  of  Appeals  is  at  liberty  to  gather  from  the  evidence 
any  needed  fact,  such  as  could  have  been  sustained  if  it  had 
been  actually  found,  in  support  of  a  referee's  judgment. 

Ogden  v.  Alexamde-r,  140  N.  Y.  356. 

In  order  to  enable  the  Court  of  Appeals  to  review  rulings  of  a 
referee  in  allowing  particular  items  of  damage,  all  the  facts 
bearing  upon  the  legality  of  the  disputed  items  should  be  found 
or  the  questions  presented  by  some  specific  request  to  find. 

Scott  V.  Haverstraw  Clay  &  Brich  Co.,  135  IST.  Y.  141. 

A  case  in  which  it  will  be  deemed  on  appeal  to  the  Court  of  Ap- 
peals that  all  the  facts  warranted  by  the  evidence  and  neces- 
sary to  support  the  judgment  have  been  found. 

Trustees  of  Amherst  College  v.  Eitch,  151  N.  Y.  282. 

Upon  appeal  from  an  order  of  the  General  Term  affirming  surro- 
gate's decree  settling  accounts  of  executors,  only  questions  of 
law  can  be  considered.  Matter  of  Bolton,  141  N.  Y.  554. 

Questions  of  law  only  are  raised  in  Court  of  Appeals  where  the 
General  Term  reverses  a  judgment  on  the  exceptions,  and  af- 
firms on  the  facts  an  order  denying  a  motion  for  a  new  trial  on 
the  minutes.  Edgeoomb  v.  Buckhout,  146  JST.  Y.  332. 
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"What  facts  do  not  require  an  interference  with  a  contrary  finding 
by  the  Court  of  Appeals. 

Gohn  V.  Metropolitan  Mevated  By.  Co.,  136  N.  Y.  646. 

Under  the  provisions  of  Code  Criminal  Procedure,  authorizing 
the  Court  of  Appeals  in  a  capital  case  to  grant  a  new  trial 
whether  exceptions  were  taken  or  not,  the  evidence  given  on 
the  trial  should  be  examined  in  the  Court  of  Appeals  in  order 
to  determine  whether  injustice  had  been  done. 

People  V.  Waymann,  128  N.  Y.  585. 

Upon  an  appeal  to  the  Court  of  Appeals  in  proceedings  to  assess 
damages  caused  by  the  diversion  of  waters,  only  questions  of 
law  are  brought  up  for  review. 

Matter  of_  TJwmpson,  127  N.  Y.  463. 

The  action  of  the  trial  judge  in  changing  and  resettling  his  find- 
ings after  an  appeal  has  been  taken  from  the  judgment  entered 
thereon  cannot  be  reviewed  by  the  Court  of  Appeals  on  an 
appeal  from  the  judgment,  where  such  action  is  not  embodied 
in  any  order  of  judgment.        Bigelow  v.  Davol,  160  JST.  Y.  327. 

An  exception  to  a  conclusion  of  law  is  not  available  on  appeal, 
where  the  conclusion  follows  and  is  in  accordance  with  the 
findings  of  fact,  to  which  no  exception  was  taken. 

Riendeau  y.  Bullock,  147  N.  Y.  269. 

An  exception  to  a  ruling  allowing  a  party  to  inquire  of  jurors 
whether  the  fact  that  his  principal  witness  has  served  a  term 
of  imprisonment  would  prejudice  them  against  believing  him 
is  not  available  on  appeal.     Carlson  v.  Winterson,  147  N.  Y.  652. 

Where  the  order  and  judgment  below  are  silent  as  to  their 
grounds,  its  opinion  cannot  be  considered  by  the  Court  of  Ap- 
peals, as  it  is  no  part  of  the  record. 

Randall  v.  JVew  York  El.  B.  B.  Co.,  149  JST.  Y.  211. 

Usually  statements  in  the  opinions  of  the  courts  below  cannot  be 
considered  by  the  Court  of  Appeals. 

Koehler  v.  Hughes,  148  IST.  Y.  507. 

ISo  fact  can  be  considered  by  the  Court  of  Appeals  for  the  pur- 
pose of  reversing  a  judgment  unless  it  appears  in  the  findings 
or  was  requested  to  be  found  on  uncontroverted  evidence.     Id. 

"Where  it  is  not  shown  that  the  verdict  is  against  the  weight  of 
evidence  or  was  influenced  by  mistake,  error  or  prejudice,  the 
determination  of  the  jury  on  the  question  of  insanity  in  a 
capital  case  wiU  be  regarded  as  conclusive  by  the  Court  of 
Appeals.  People  v.  Hoch,  150  N.  Y.  291. 

The  power  of  the  Court  of  Appeals  to  order  new  trials  in  capital 
cases,  although  no  exception  is  taken,  is  not  called  into  exercise 
by  the  appearance  of  some  error  in  the  conduct  of  the  case, 
unless  some  substantial  rights  of  the  accused  were  affected  bv  it. 

Id. 

"When  proof  is  defective  which  is  capable  of  being  supplied,  and 
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no  question  is  raised  on  the  trial,  the  court  will  assume  that 
proof  of  the  omitted  fact  was  waived,  or  that  the  fact  as  to 
which  the  proof  was  defective  was  conceded. 

Bliss  V.  SwUes,  142  IST.  Y.  647. 

Error  in  the  admission  of  testimony  of  neighboring  property- 
owners  as  to  rents  received  for  their  property  is  not  avail- 
able on  appeal. 

Randall  v.  Ifew  YorhEl.  R.  R.  Co.,  149  IST.  T.  211. 

"When  questions  excluded  upon  objection,  a  ground  for  reversal 
considered.  Stouter  v.  Momhattcm  Ry.  Co.,  127  ~S.  Y.  661. 

The  introduction  of  a  map  of  the  accident  which  shows  an  addi- 
tion to  the  railroad  tracks  since  accident  is  objectionable.     Id. 

On  appeal  from  an  order  of  General  Term  disbarring  an  attorney, 
questions  of  fact  arising  on  conflicting  evidence  cannot  be  re- 
viewed. Matter  of  Ryan,  143  IST.  Y.  528. 

An  appeal  certified  under  section  190  of  the  Code  brings  up  only 
the  questions  which  were  certified. 

Grannan  v.  Westchester  Racing  Asin,  153  N.  Y.  449. 

A  question  certified  by  the  Appellate  Division  should  be  a  dis- 
tinct proposition  of  law.  Id. 

The  Court  of  Appeals  has  no  jurisdiction  to  review  the  discretion 
of  the  court  below.  Shiels  v.  Wortmann,  126  IST.  Y.  650. 

"What  will  not  authorize  the  Court  of  Appeals  to  review  an  order. 

Id. 

The  mere  intimation  of  an  opinion  by  the  judge  upon  the  evidence, 
or  upon  the  merits  of  the  case,  or  his  comments  upon  the  evi- 
dence, furnish  no  ground  for  a  reversal  in  the  Court  of  Appeals. 

Rurlhurt  v.  Hurlfmrt,  128  N.  Y.  420. 

When  the  Court  of  Appeals  can  only  review  errors  of  law  brought 
up  on  proper  exceptions.  Id. 

Where  the  General  Term  reverses  an  order,  confirming  the  report 

of  commissioners  to  appraise  lands,  the  order  of  reversal  stands. 

Matter  of  Southern  Boulevard  R.  R.  Co.,  128  N.  Y.  93. 

An  order  of  reversal  in  the  special  proceeding  was  not  appealable 
to  the  Court  of  Appeals.  Id. 

Upon  appeal  to  the  Court  of  Appeals  from  an  order  of  General 

Term  affirming  an  order,  quashing  a  writ  of  certiorari  to  review 

an  assessment,  the  court  will  only  review  as  questions  of  law 

any  improper  and  illegal  elements  as  a  basis  for  such  valuation. 

People  ex  rel.  Western  Union  Tel.  Go.  v.  Dolam,,  126  ^N".  Y. 

166. 

The  determination  of  the  General  Term  in  such  a  case  is  an  order, 
and  the  appeal  from  it  wiU  not  lie  from  it  to  the  Court  of  Arj- 
peals.  Id. 

3.  Practice. 
Motion  for  a  re-argument  in  the  Court  of  Appeals  made  on  the 
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ground  that  there  was  an  error  in  the  record  consisting  of  a 
misstatement  of  the  finding  of  a  referee,  denied. 

Bv/rt  V.  Oneida  Community,  138  E".  Y.  649. 
"When  the  Court  of  Appeals  will  not  grant  a  re-argument  of  an 
appeal  determined  in  the  Second  Division  of  that  court  upon  a 
question  claimed  to  have  been  overlooked. 

PeopU  V.  Ballard,  136  N.  Y.  639. 

The  Court  of  Appeals  may  exercise  the  jurisdiction  of  the  General 

Term  upon  motion  for  a  new  trial  under  section  1001  of  the 

Code,  after  entry  of  an  interlocutory  judgment  directed  trial 

of  an  issue  of  fact  by  the  court  or  a  referee. 

Fischer  v.  Blam,h,  138  N.  Y.  669. 
An  appeal  should  be  dismissed  when  a  decision  thereon  could 
have  no  practical  effect.  Matter  of  Manning,  139  N.  Y.  446. 
Where  delay  of  a  year  in  making  a  tender  was  not  set  up  as  a 
defense  in  the  answer  nor  urged  at  the  trialj  held,  that  the 
Court  of  Appeals  would  assume  it  was  explamable  in  a  way 
not  to  defeat  plaintiff's  right  of  recovery. 

Duncan  v.  If.  Y.  Mut.  Ins.  Co.,  138  IST.  Y.  88. 
Upon  appeal  to  the  Court  of  Appeals  from  the  entire  rejection 
of  a  claim,  the  right  to  recover  some  sum  must  conclusively 
appear  in  order  to  raise  a  question  of  law,  or  there  must  have 
been  some  material  and  erroneous  ruling  adverse  to  the  claim- 
ant, which  prejudiced  him  in  the  prosecution  of  his  case. 

Spencer  v.  State,  135  IST.  Y.  619. 
The  Court  of  Appeals  will  not  pass  upon  the  power  of  the  legis- 
lature to  enact  a  given  statute  unless  it  be  necessary  in  order 
to  determine  questions  in  the  record. 

Curtain  v.  Barton,  139  N.  Y.  505. 

An  exception  cannot  be  made  for  the  first  time  in  the  Court  of 

Appeals.  People  v.  Formosa,  131  jN".  Y.  478. 

"When  power  of  the  Court  of  Appeals  to  order  a  new  trial  in 

capital  cases  will  be  exercised. 

People  V.  Constamtino,  153  N.  Y.  24. 
An  affirmance  by  the  General  Term  of  the  finding  as  to  whether 
a  transaction  was  a  sale  of  securities  or  a  loan  at  usurious  in- 
terest with  collateral  cannot  be  disturbed  by  the  Court  of  Ap- 
peals. Standen  v.  Brown,  152  IST.  Y.  128. 
The  Court  of  Appeals  has  no  power  to  set  aside  a  verdict  when 
contrary  to  evidence. 

Felsha  v.  N.  Y.  C.  cfe  R:R.  R.  E.  Co.,  152  N.  Y.  339. 
"When  two  actions  for  penalties  based  upon  alleged  violation  of 
two  distinct  ordinances  are  tried  together  upon  the  same  evi- 
dence, and  general  judgment  is  rendered  in  each  case,  it  is  not  the 
province  of  the  Court  of  Appeals  to  separate  what  is  legal  from 
what  is  illegal. 
City  of  Buffalo  v.  N.  Y,  L.  F.  (6  W.  P.  P.  Co.,  152  N.  Y.  276. 
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The  court  will  take  cognizance  only  of  exceptions  appearing  in 
the  record.  People  v.  Brooks,  131  K.  Y.  321. 

Although  exceptions  may  not  have  been  taken  in  the  court  below, 
the  Supreme  Court  may  grant  a  new  trial  on  a  judgment  against 
the  weight  of  evidence,  or  against  law.  Id. 

Where  the  conviction  on  the  trial  for  homicide  was  a  lower  grade 
than  murder  in  the  iirst  degree,  the  Court  of  Appeals  has  not 
power  to  review  the  facts.         PeoplSY.  Zedwon,  153  N.  Y.  10. 

The  courts  of  this  state  will  determine  an  action  upon  an  ultra 
vires  corporation  contract  of  another  state  according  to  the  law 
of  this  state.  Bath  Gas  Light  Co.  v.  Claffy,  151  1\.  Y.  24. 

When  the  Court  of  Appeals  cannot  interfere  with  an  award  of 
the  Court  of  Claims  on  the  ground  of  insufficiency  of  the  award. 

_  Slavin  V.  State,  152  N.  Y.  45. 

On  a  certificate  by  the  Appellate  Division  under  section  190  of  the 
Code  of  the  question  of  law  whether  the  Supreme  Court  has 
jurisdiction  of  the  action  of  an  injunction  which  it  has  refused 
to  entertain,  the  Court  of  Appeals  cannot  determine  whether 
the  Supreme  Court  might  in  its  discretion  have  declined  to  en- 
tertain jurisdiction.  Da/vis  v.  Cornue,  151  N.  Y.  172. 

When  the  Court  of  Appeals  will  not  disturb  a  verdict  of  murder 
in  the  first  degree.  People  v.  Conroy,  153  N.  Y.  174. 

The  burden  of  showing  that  the  decision  of  the  Appellate  Division 
was  unanimous  rests  on  the  moving  party,  and  he  cannot  base 
such  proof  on  the  opinion. 

Kapla/n  v.  New  York  Biscuit  Co.,  151  N.  Y.  171. 

The  Court  of  Appeals  may  require  county  clerk  to  furnish  literal 
copies  of  stenographer's  minutes  taken  in  a  capital  case. 

People  V.  Conroy,  151  IS".  Y.  543. 

In  order  to  sustain  a  reversal  by  the  General  Term  in  the  Court 
of  Appeals  of  the  decision  of  referee  upon  the  facts,  it  must 
appear  that  his  conclusions  were  erroneous. 

Barna/rd  v.  Gantz,  140  N".  Y.  249. 

Motion  for  re-argument  not  allowed  where  counsel  had  order  of 
General  Term  amended,  stating  that  reversal  was  on  the  facts, 
after  decision  by  the  Court  of  Appeals. 

Cudahy  v.  Rhinehart,  133  IST.  Y.  675. 

The  findings  of  a  referee  upon  conflicting  evidence  are  not  to  be 
disturbed.  Porter  v.  Bunn,  131  N.  Y.  314. 

Upon  an  appeal  from  the  judgment  record  alone  where  a  partner- 
ship agreement  was  relied  upon,  the  Court  of  Appeals  could 
not,  in  the  absence  of  a  finding,  assume  that  the  general  powers 
to  be  implied  from  the  provisions  set  forth  were  regulated, 
limited  or  restricted  by  some  subsequent  provision  in  the  agree- 
ment, in  order  to  sustain  the  decision. 

Rumsey  v.  Briggs,  139  IST.  Y.  323. 

Motion  for  a  re-argument  upon  the  ground  that  the  opinion  of  the 
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court  declared  certain  securities  to  be  valueless  where  the 
referee  had  refused  so  to  find,  and  the  expression  would  not 
conclude  the  party  on  a  new  trial,  denied. 

Griggs  v.  Day,  137  JST.  Y.  542. 
The  court  will  look  into  the  evidence  to  see  if  it  supports  a  find- 
ing and  not  to  reverse  a  judgment. 

Ostromder  v.  Eart,  130  N.  Y.  406. 

An  admission  to  find  facts  claimed  by  the  unsuccessful  party  can 

only  be  taken  advantage  of  by  an  exception  to  a  refusal  to  find 

as  requested.  Id. 

An  appeal  to  the  Court  of  Appeals  from  a  conviction  in  a  capital 

case  stays  the  judgment  of  death  only. 

PeofU  V.  Trezza,  128  N.  Y.  529. 

"When  a  motion  for  a  re-argument  will  be  granted  by  the  Court  of 

Appeals.  Fosdick  v.  Town  of  Hempstead,  126  N.  Y.  651. 

"When  a  motion  for  an  affirmance  or  to  dismiss  an  appeal  to  the 

Court  of  Appeals,  on  the  ground  that  only  the  same  questions 

are  involved  as  have  been  recently  passed  on  in  other  cases  in 

the  court,  will  not  be  granted,     dlarh  v.  Clafiin,  128  N.  Y.  610. 

Case  when  the  decision  of  the  Second  Division  of  the  Court  of 

Appeals  on  the  first  appeal  should  stand  as  the  law  of  the  case 

on  the  second  appeal,  which  was  heard  in  the  First  Division  of 

the  court.      Todd  v.  Union  Dime  Savings  Inst.,  128  N.  Y.  636. 

Upon  an  appeal  to  the  Court  of  Appeals,  the  cause  must  be  heard 

upon  the  same  record  as  that  before  the  General  Term. 

People  V.  Dewey,  128  N.  Y.  606. 
The  objection  that  the  judgment  appealed  from  is  interlocutory 
may  be  raised  and  decided  upon  the  main  appeal. 

McEeown  v.  OJlcer,  127  K  Y.  687. 
Case  where  an  appellant  will  not  be  denied  the  right  to  withdraw 
his  appeal  to  the  Court  of  Appeals,  and  discontinue  the  litiga- 
tion. 

Hector,  etc.,  of  Holy  Trinity  Ch.  v.  Hector,  etc.,  of  Church 
of  St.  SU'ph&ns,  128  IST.  Y.  604. 
The  Court  of  Appeals,  in  exercising  the  jurisdiction  conferred  by 
Code  Criminal  Procedure  (§  528)  in  capital  cases,  is  governed  by 
the  practice  regulating  the  review  of  questions  of  fact  upon  ap- 
peal to  the  Supreme  Court  in  such  cases. 

Peo:pl6  V.  Taylor,  138  IST.  Y.  398. 
Single  expressions  in  a  charge  in  a  criminal  case  cannot  be  sepa- 
rated from  the  context  as  if  they  were  independent  propositions. 

Id. 
Chapter  559,  Laws  1896,  approved  May  12,  1896,  amending  sec- 
tion 191  of  the  Code  so  as  to  prohibit  appeals  to  the  Court  of 
Appeals  from  judgments  in  actions  for  personal  injuries  where 
the  decision  of  the  Appellate  Division  was  unanimous,  will,  in 
the  absence  of  proof  as  to  the  hour  of  such  approval,  be  pre- 


2176  Appeal,  II. 

Appeal —  Vontinued. 

sumed  to  have  taken  effect  at  the  commencement  of  the  day  of 
approval,  and  to  bar  an  appeal  from  such  a  judgment  entered 
on  the  afternoon  of  said  day. 

Croveno  v.  Atlantic  Ave.  R.  B.  Co.,  150  N.  Y.  526. 

Where  the  evidence  which  appears  to  be  in  conflict  is  but  a  mere 

scintilla,  or  is  met  by  well-known  and  scientific  facts  as  to 

which  there  is  no  conflict,  the  Court  of  Appeals  may  reverse 

the  decision  of  the  General  Term. 

Hudson  V.  E.  W.  db  0.  R.  R.  Co.,  145  N.  Y.  408. 
The  Court  of  Appeals  has  no  power  to  weigh  the  evidence  and 
determine  its  preponderance,  but  where  there  is  a  substantial 
failure  of  evidence  to  sustain  the  determination,  it  may  review 
and  reverse.  People  ex  rel.  Coyle  v.  MarUn,  142  N^  Y.  352. 

A  party  cannot  insist  that  an  original  judgment  entered  upon  the 
referee's  report  was  correct  on  appeal  to  Court  of  Appeals 
where  General  Term  modified  the  judgment  and  the  party  ac- 
cepted the  modified  judgment. 

Lamrence  v.  Church,  128  ]S".  Y.  424. 
Held,  also,  that  the  privilege  of  suing  again  allowed  to  plaintiff 
was  beyond  the  power  of  the  court  to  grant.  Id. 

Error  cannot  be  founded  on  a  refusal  to  find,  unless  it  appears 
not  only  that  evidence  was  given  proving  the  fact,  but  also  that 
it  was  uncontroverted.  Koehler  v.  Hughes,  148  N.  Y.  50Y. 

"Where  the  order  of  reversal  by  the  General  Term  contains  no 
statement  to  the  contrary,  the  Court  of  Appeals  must  presume 
that  the  judgment  was  not  reversed  on  any  question  of  fact. 
Blashfield  v.  Empire  State  Telephone  tfe  Telegraph  Co.,  147 
K  Y.  520. 
The  Court  of  Appeals,  in  reviewing  the  evidence  in  a  capital  case, 
is  governed  by  the  practice  regulating  appeals  to  the  Supreme 
Court  in  dealing  with  questions  of  fact. 

People  V.  Loppy,  128  N.  Y.  629. 

Usually  the  findings  of  the  jury  on  disputed  evidence  must  be 

taken  as  conclusive.  Jd. 

The  Court  of  Appeals  cannot,  in  a  capital  case,  disregard  any 

valid  exception  taken  by  the  defendant. 

People  V.  Corey,  148  IST.  Y.  476. 
The  rule  that  an  error  which  did  not  prejudice  the  complaining 
party  will  be  overlooked  is  only  applicable  when  the  error  could 
by  no  possibility  have  produced  injury. 

People  V.  Altman,  147  N.  Y.  473. 
A  question  certified  to  the  Court  of  Appeals  can  only  be  reviewed 
by  it  upon  an  appeal  from  the  judgment  or  order  which  de- 
cided such  questions. 

Banh  of  the  Metropolis  v.  Faher,  150  N.  Y.  200. 

On  motion  to  dismiss  an  appeal  to  the  Court  of  Appeals  on  the 

ground  that  the  Appellate  Division  unanimously  decided  that 
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there  was  evidence  supporting  the  finds,  the  moving  party 
should  furnish  the  court  with  a  copy  of  the  record. 

Hutchinson  v.  Root,  153  N.  Y.  239. 
So  far  as  the  facts  found  and  questions  determined  are  identical, 
the  court  will  follow  the  decision  of  the  Second  Division. 

Mygatt  v.  Coe,  142  N.  Y.  78. 

An  application  to  compel  an  attorney  to  deliver  over  papers  to 

his  attorney  should  be  made  in  the  court  of  original  jurisdiction. 

People  ex  rel.  Hoffman  v.  Board  of  Education  of  New 

York,  141  N.  Y.  86. 

"When  a  case  is  not  entitled  to  a  preference  in  the  Court  of  Appeals 

under  subdivision  4  of  section  791  of  the  Code. 

Colton  V.  New  York  El.  R.  R.  Co.,  151  IST.  Y.  266. 
Question  not  raised  below  is  unavailable  on  appeal. 

Mair  v.  Flack,  141  IST.  Y.  53. 
A  certificate  of  the  General  Term  that  a  reversal  was  upon  "  the 
ground  stated  in  the  opinion  "  is  not  a  proper  method  of  stating 
that  it  was  on  a  question  of  fact. 

Matter  of  Zaudy,  148  K  Y.  403. 
The  amendment  of  1896  to  section  191  of  the  Code,  prohibiting 
appeals  to  the  Court  of  Appeals  from  a  judgment  of  afiirmance 
in  an  action  for  personal  injuries,  where  the  decision  of  the 
Appellate  Division  was  unanimous,  applies  to  a  judgment  en- 
tered subsequent  to  the  passage  of  such  amendment,  although 
the  decision  was  rendered  prior  thereto. 

NiendorfY.  Manhattan  R.  Co.,  150  N.  Y.  276. 
In  order  to  raise  the  point  in  the  Court  of  Appeals  that  the  Gen- 
eral Term  erroneously  refused  for  want  of  power  to  review  the 
facts,  because  a  properly  certified  copy  was  not  before  it,  the 
order  should  show  a  refusal.    Dibble  v.  Dimmich,  143  N.  Y.  549. 

4.  Remittitur. 

A  motion  for  an  amendment  of  a  remittitur  which  was  in  effect  a 
motion  for  a  re-argument,  denied. 

Genet  v.  Delaware  &  Hudson  Canal  Co.,  137  IS".  Y.  626. 

"Where  after  a  remittitur  had  been  sent  down  from  the  Court  of 
Appeals,  a  motion  for  a  re-argument  was  granted  upon  which 
the  former  decision  was  re-affirmed  and  a  second  remittitur 
sent  down  ordering  the  same  as  the  first  and  granting  costs  in 
the  Court  of  Appeals,  the  costs  alloAved  were  those  on  the  re- 
argument.  Sweet  V.  Mowry,  138  IST.  Y.  650. 

"Where  the  General  Term  reversed  a  conviction  for  larceny  and 
discharged  the  defendant  because  of  the  insufficiency  of  the 
indictment,  held,  that  the  Court  of  Appeals  on  deciding  that 
the  indictment  was  sufficient  should  remand  the  cause  without 
affirming  the  judgment  of  conviction. 

People  V.  Laurence,  137  N.  Y.  517. 
137 
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Pendency  of  an  appeal  is  not  a  bar  to  a  motion  in  the  trial  court 
for  a  new-  trial,  and  upon  such  motion  production  of  the  return 
on  appeal  is  unnecessary.  Henry  v.  Allen,  147  JST.  Y.  346. 

5.  Granting  or  Refusing  New  Trial. 

Erroneous  charge  of  trial  judge  in  absence  of  plaintiil  is  error, 
available  for  reversal  of  the  judgment  without  an  exception. 

Wheeler  v.  Sweet,  137  K  Y.  435. 

"What  question  may  be  reviewed  by  the  Court  of  Appeals  either 
upon  the  appeal  "from  the  order  refusing  to  grant  a  new  trial 
under  section  190,  subdivision  2  of  the  Code,  or  upon  the  ap- 
peal from  the  judgment.  ^d- 

When  the  Court  of  Appeals  will  not  grant  a  new  trial  in  a  capi- 
tal case  for  errors  in  ruling.     People  v.  Youngs,  151  N.  Y.  210. 

Granting  of  new  trial  indicates  that  proof  might  be  given  which 
would  raise  a  disputed  question.    People  v.  Kane,  142  N.  Y.  360. 

"When  judgment  involving  the  validity  of  a  will  will  not  be  re- 
versed for  error  in  the  admission  of  evidence. 

Pel^ie  V.  Petrie,  126  N.  Y.  683. 

"When  it  is  apparent  that  no  harm  resulted  to  defendant  because 
of  admission  of  incompetent  evidence,  no  ground  for  reversal  in 
a  capital  case  exists.  People  v.  Bv/rgess,  153  N.  Y.  561. 

The  summoning  of  trial  jurors  by  mail  is  not  prejudicial  to  de- 
fendant when  all  jurors  qualified  to  sit  appear.  Id. 

Under  the  provision  of  Code  Criminal  Procedure  (§  542),  incom- 
petent evidence  upon  a  collateral  issue,  which  could  not  have 
had  an  important  effect  upon  the  result,  affords  no  ground  for 
reversal.  People  v.  Waymann,  128  N.  Y.  585. 

Under  Code  Criminal  Procedure  (§  542),  where  error  appears  at 
trial,  judgment  of  conviction  must  be  reversed. 

People  V.  Wood,  126  N.  Y.  249. 

"When  questions  of  fact,  unless  properly  raised,  are  not  reviewable 
at  General  Term ;  and  where  the  General  Term  has  reversed 
the  judgment  upon  an  appeal  from  the  judgment  only,  its  de- 
cision cannot  be  sustained  in  the  Court  of  Appeals  upon  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 

Peil  V.  Reinhart,  127  N.  Y.  381. 

"When  Court  of  Appeals  will  not  reverse  a  conviction  in  a  criminal 
case  upon  an  objection  to  the  power  of  the  court  to  permit  a 
peremptory  challenge  to  be  interposed. 

People  V.  Hughes,  137  IST.  Y.  29. 

Objection  that  the  record  does  not  show  the  entry  of  a  judgment 
is  not  available  to  the  appellant  as  a  ground  for  reversal  in 
criminal  cases.  Id. 

"When  Court  of  Appeals,  upon  the  review  of  a  judgment  in  a 
capital  case,  will  not  disturb  a  verdict  reached  upon  conflicting 
evidence.  People  v.  Sliney,  137  N.  Y.  570. 
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Eefusal  to  find  that  easements  taken  had  in  themselves  only  a 
nominal  value  is  not  ground  for  reversal. 

Cook  V.  New  York  M.  E.  B.  Co.,  144  N.  Y.  115. 
When  judgment  will  be  reversed  to  enable  the  plaintiff  to  recover 
damages  which  by  mistake  he  failed  to  prove. 

Thomson-Houston  Electric  Co.  v.  l)urant  Land  Imjp.  Co., 
144  Is".  Y.  34. 
Error  in  refusing  to  find  that  a  landing  was  established  by  ad- 
verse possession  is  ground  for  reversal. 

Iselin  V.  Starin,  144  IST.  Y.  453. 

Even  though  some  material  and  legal  error  was  committed  on  a 

trial  for  murder,  a  new  trial  will  not  be  granted  in  the  absence 

of  exceptions  thereto,  unless  the  record  shows  that  the  ends  of 

justice  require  it. 

People  V.  Leonards  143  IS".  Y.  360. 
Where  the  charge  concerning  the  question  as  to  Avhat  constituted 
an  excuse  might  have  injuriously  affected  the  minds  of  the 
jurors  on  the  question  of  intent  necessary  to  constitute  a  crime 
was  erroneous,  a  general  verdict  of  conviction  should  be  set 
aside.  Ld. 

A  judgment  will  not  be  reversed  because  the  trial  court  drew, 
from  facts  properly  in  the  case  for  other  purposes,  an  erroneous 
legal  conclusion  as  to  a  question  not  necessarily  in  the  case. 

Knoch  V.  Yon  Bernuth,  145  N.  Y.  643. 
An  exception  to  a  single  wrong  sentence  in  a  charge  is  not  suf- 
ficient for  reversal.  Randall  v.  Packard,  142  N.  Y.  47. 
The  admission  of  evidence  which  is  a  mere  mathematical  calcula- 
tion, which  the  court  or  judge  could  make  for  himself,  is  not 
ground  for  reversal. 

Witmark  v.  New  York  El.  R.  R.  Co.,  149  N.  Y.  393. 
A  judgment  will  not  be  reversed  for  a  technical  error  in  the  ad- 
mission of  evidence  which  did  not  affect  the  result. 

Matter  of  Bernsee,  141  N.  Y.  389. 
The  admission  of  evidence  as  to  the  value  of  shade  trees  destroyed 
is  not  ground  for  reversal  where  the  objection  thereto  was  not 
put  on  the  ground  that  it  did  not  present  the  proper  measure 
of  damage,  and  there  is  competent  evidence  on  that  question. 
Evams  v.  Keystone  Gas  Co.,  148  N.  Y.  112. 
The  rejection  of  a  juror  in  a  criminal  case  upon  the  ground  of  his 
possible  infamiliarity  with  the  language  and  of  general  incom- 
petency is  not  sufficient  ground  for  reversing  a  conviction. 

People  V.  Spiegel,  143  N.  Y.  107. 

The  fact  that  incompetent  evidence  has  been  admitted  to  which 

the  attention  of  the  trial  judge  was  not  called,  of  itself  affords 

no  ground  for  disturbing  the  judgment.  Id. 

Error  cannot  be  charged  to  a  ruling  upon  a  challenge  to  a  juror 

where  the  defendant  afterward  peremptorily  challenges  such 
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juror,  and  when  the  panel  is  full  there  remain  jjeremptory  chal- 
lenges unused.  People  v.  La/rubia,  140  E".  Y.  8T. 
It  seems  that  the  ruling  would  be  open  to  review  if  the  defendant 
had  refrained  from  exercising  his  right  of  peremptory  challenge, 
although  such  right  has  not  been  exhausted.  M. 

Appearance ;  See  Practice. 

Application  of  Payments ;  See  Payments,  II. 

Appurtenances ;  See  Deeds. 

Arbitration  and  Award. 

If  an  award  does' not  appear  upon  its  face  to  be  definite  and  final, 
and  does  not  in  itself  contain  the  data  or  means  of  working  out 
a  definite  and  final  determination  of  the  whole  controversy  sub- 
mitted, the  powers  conferred  upon  the  arbitrators  have  not 
been  fully  executed.  Rerbst  v.  Hagenaers,  137  IST.  Y.  290. 

Upon  delivery  of  an  award,  the  arbitrators  hecome  fvm^tus  officio 
and  without  any  power  to  alter  or  modify  it.  Id. 

Where  a  motion  to  confirm  is  based  upon  both  the  original  and 
supplemental  awards  it  cannot  be  granted.  Id. 

It  seems,  that  if  an  award  fixes  the  rights  of  the  parties  subject  to 
a  mere  matter  of  computation  from  books  or  documents  equally 
accessible  to  both  parties  or  in  possession  of  the  court,  it  might 
be  held  sufficient.  Id. 

On  an  arbitration  of  claims,  prior  to  settlements  between  the 

Earties,  which  neither  asks  to  have  opened,  cannot  be  disturbed 
y  proof  of  unsettled  claims  of  third  parties  arising  out  of 
transactions  included  in  such  settlements,  and  a  refusal  to  hear 
such  proof  is  proper.  Elbert  v.  Raebler,  149  N.  Y.  343. 

The  mere  computation  of  his  claim  by  one  of  the  parties  after  the 
evidence  has  been  closed  is  not  new  evidence,  and  furnishes  no 
ground  for  setting  the  award  aside.  Id. 

Arrest ;    See  Rail ;  Criminal  Law  /  False  Imprisonment ;  Mecog- 
niza/nce. 

In  order  to  authorize  the  enforcement  of  a  judgment  against  the 
person,  the  complaint  need  not  allege  a  conclusion  of  law. 

Moffatt  V.  Fulton,  132  IST.  Y.  507. 

In  an  action  or  a  judgment  recovered  in  another  state  for  false 
representations,  an  order  of  arrest  of  the  judgment  debtor  may 
properly  be  granted.  Leach  v.  Linde,  142  N.  Y.  628. 

Arson;  See  Criminal  Law. 

Assault  and  Battery ;  See  Criminal  Law. 
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Assessments  ;  See  Mvnioipal  Corporations  ;  Taxation. 

Assignments  ;  8ee  Orders  for  Money. 

An  order  payable  out  of  a  certain  fund  specified  in  the  order 
operates  as  an  assignment  pro  tanto  of  such  fund. 

St&vens  V.  Ogden,  130  N.  Y.  182. 

An  assignment  of  all  the  assignor's  interest,  under  the  will  of  a 
testator,  by  the  terms  of  which  she  is  entitled  to  a  fraction  of 
his  estate,  will  pass  a  share  in  the  estate  of  the  testator's  father 
which  was  vested  in  him  at  the  time  of  his  death. 

Sanders  v.  SoutUr,  136  N.  Y.  97. 

"Where  an  assignment  is  accompanied  by  the  execution  of  a  de- 
feasance limiting  its  effect  to  the  secunng  of  a  specified  sum,  a 
subsequent  assignment  by  the  assignee  of  his  right,  title  and 
interest  will  only  vest  an  interest  to  the  extent  of  the  sum  so 
secured.  Id. 

Payment  of  money  to  stop  litigation  by  an  insolvent  does  not 
conclusively  establish  the  validity  of  claim. 

Beram.  v.  Tradesmen's  Nat.  Bh.,  IST  N.  Y.  450. 

The  implied  engagement  on  the  part  of  a  banker  to  pay  the 
checks  of  his  depositor  does  not  inure  to  the  benefit  of  the 
holder  of  a  check  so  as  to  enable  him  to  enforce  payment 
thereon  against  the  bank  prior  to  its  acceptance. 

First  Nat.  Bk.  v.  GlarTc,  134  N.  Y.  368. 

Nor  will  the  delivery  of  the  check  with  the  banker's  deposit  slip 
have  the  effect  of  an  assignment.  Id. 

An  executor's  commission  before  they  are  ascertained  and  liqui- 
dated are  unassignable.         Matter  ofWorthmgton,  141  N.  Y.  9. 

An  assignment  of  a  contract  with  the  United  States  is  valid  as 
between  the  parties  and  vests  the  assignees  as  against  the  con- 
tractor and  his  creditors  who  had  notice  of  the  assignment  with 
the  right  of  subsequent  payments  for  goods  produced  by  them. 

Matter  of  Home,  153  JST.  Y.  522. 

An  order  by  a  contractor  directing  the  owner  to  pay  a  sum  speci- 
fied to  a  materialman  and  deduct  same  from  amount  of  con- 
tract, operates  as  an  equitable  assignment. 

Crouch  V.  Muller,  141 IST.  Y.  495. 

But  an  action  cannot  be  maintained  thereon  against  the  owner 
who  .  has  paid  over  the  money  in  the  absence  of  notice  of 
assignment.  '  Id. 

Presenting  the  paper  to  owner  who  did  not  understand  the  lan- 
guage in  which  it  was  written,  and  incorrectly  stating  its  con- 
tents to  him,  is  not  sufficient  notice.  Id. 

"When  an  assignment  of  a  patent  includes  future  inventions  in  the 
line  of  manufacturing  the  same  article. 

Allison  Brothers  Co.  v.  Allison,  144  N.  Y.  21. 

An  assignment  of  a  patent  and  "  any  improvements  on  the  same 
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which  may  hereafter  be  made "  does  not  cover  a  subsequent 
independent  invention.  J^d- 

As  between  different  assignees  of  a  chose  in  action  by  express 
assignment  from  the  same  person,  the  one  prior  in  point  of 
time  will  be  protected,  though  he  has  given  no  notice  to  the 
subsequent  assignee  or  the  debtor. 

Fortunate  v.  Pattern,  147  IST.  Y.  277. 

A  junior  assignee  of  moneys  to  become  due  under  a  municipal 
contract  cannot  avail  himself  of  a  provision  of  the  contract  for- 
bidding the  assignment,  without  the  consent  of  the  city,  of  the 
contract,  or  of  moneys  to  become  due  under  it,  and  providing 
that  in  the  absence  or  such  consent  no  claim  shall  be  asserted 
against  the  city,  to  attack  the  priority  of  a  senior  assignee  to 
such  moneys,  where  they  have  been  paid  into  court  by  the  city. 

Id. 

An  assignee  of  moneys  to  become  due  under  a  contragl;  does  not 
waive  his  rights  by  accepting  a  second  assignment  as  additional 
security  and  leasing  a  portion  of  the  moneys.  Id. 

Chapter  248,  Laws  1879,  making  all  policies  of  insurance  on  the 
lives  of  husbands  for  the  benefit  of  their  wives  assignable  by  the 
wife  with  the  consent  of  the  husband,  applies  to  policies  issued 
by  foreign  insurance  companies  and  held  within  this  state. 

Spencer  v.  Myers,  150  N.  Y.  269. 

Where  such  assignment  was  made  in  the  usual  course  of  business 
to  secure  an  honest  debt,  the  assignee  may,  after  the  govern- 
ment has  paid  a  claimant,  enforce  his  rights  thereunder  against 
him  or  those  who  take  with  notice. 

YorTi  V.  Conde,  147  IST.  Y.  486. 

"Where  a  policy  of  insurance  is  assigned  by  a  qualified  assignment, 
"  as  interest  may  appear  "  under  an  agreement  that  the  assignee 
shall  support  the  insured  and  receive  the  sums  so  advanced  out 
of  the  proceeds  of  the  policy,  a  neglect  by  the  assignee  to  con- 
tinue such  support  and  an  absolute  assignment  of  the  policy  by 
him  to  another  will  authorize  the  maintenance  of  an  action  by 
the  insured  to  redeem  and  for  a  re-assignment  of  the  policy. 

Bohleber  v.  Waelden,  150  N.  Y.  405. 

An  assignment  of  a  contract  for  the  sale  of  hemlock  bark  on 
certain  land  transfers  title  only  to  the  bark. 

Sehoonmaher  v.  Hoyt,  148  N.  Y.  425. 

Assignment  for  Benefit  of  Creditors ;  See  Bankruptcy  ;  Fraudu- 
lent Gowoeyances ;  Insolvency. 
I.  !N"attjee  and  Consteuction. 
II.  Validity. 

III.  Powers  and  Liabilities  of  Assignee. 

IV.  KiGHTS  of  Ceeditoes. 
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Assignment  for  Benefit  of  Creditors — Continued. 
I.  NATUEE  AND  CONSTEUCTION. 

A  creditor  who  has  persuaded  assignor  to  complete  a  contract  is 

not  estopped  from  maintaining  an  action  to  set  the  assignment 

aside.  Groves  v.  Bice,  148  N.  Y.  227. 

A  creditor  cannot  procure  the  completion  of  a  contract  in  order 

to  pay  assignee  therefor,  in  order  to  secure  a  preference.       Id. 

The  preference  of  wages  under  the  amendment  of  1886  is  in  no 

way    changed  because  assignor  had   given    his   note  to  the 

employe.  Matter  of  Scott,  148  N.  Y.  688. 

An  assignment  for  creditors  providing   for    payment    of    the 

assignor's  debts  then  "  due  or  to  grow  due  "  does  not  cover  a 

contingent  liability  for  a  possible  deficiency  in  rent  of  premises 

relet  by  lessors  after  assignee  vacates. 

Matter  of  Hevenor,  144  N.  Y.  2Y1. 
Where  no  general  assignment  is  executed  by  the  debtor,  a  transfer 
of  property  to  secure  creditors,  followed  by  similar  transfers  to 
other  creditors,  on  the  "following  day,  of  the  remainder  of  the 
debtor's  property,  cannot  be  considered  as  a  violation  of  the 
General  Assignment  Act.  Maas  v.  Folk,  146  N.  Y.  34. 

The  inventory  must  be  read  in  connection  with  the  assignment  in 
respect  to  the  matters  which  it  is  required  to  contain. 

Eoberts  &  Co.  v.  Victor,  130  N.  Y.  585. 

Neither  the  assignee  nor  a  creditor  under  the   assignment   can 

question  the  validity  of  the  items  preferred.  Id. 

The  preference  of  a  creditor  must  be  made  in  good  faith  to  sustain 

the  assignment.  Id. 

An  assignor  is  presumed  to  have  intended  the  consequences  of  his 

own  act.  Id. 

If  the  assignment  is  fraudulent  in  part,  the  whole  instrument  is 

void.  Id. 

The  provisions  of  statute  that  the  trust  for  the  benefit  of  creditors 

shall  be  deemed  discharged  at  the  end  of  twenty-five  years,  and 

the  estate  revert  to  the  grantor  unless  otherwise  conveyed,  apply 

to  personal  as  well  as  to  real  property. 

Mills  V.  Husson,  140  IST.  Y.  99. 
The  amendment  of  1886  to  the  General  Assignment  Act  includes 
wages  due  at  the  time  of  the  assignment  to  former  employes. 

Matter  of  ScoU,  14^  N.  Y.  588. 
The  amendment,  however,  is  not  retroactive.  Id. 

The  main  purpose  of  the  statute  is  to  identify  the  assignor. 

Dutchess  Co.  Mut.  Ins.  Co.  v.  Wagonen,  132  IST.  Y.  398. 
"When  an  action  by  all  the  creditors  alike  to  set  aside  transfers 
made  by  the  debtor  may  be  brought. 

Spellman  v.  Freedman,  130  N.  Y.  421. 
Yacating  an  assignment  for  fraud  renders  its  void  ab  initio. 

Smith  V.  Wise,  132  IST.  Y.  172. 
.  A  creditor's  action  to  set  aside  a  general  assignment  cannot  pro- 
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ceed  after  the  death  of  assignor,  unless  his  personal  represent- 
ative is  made  a  party. 

First  ISat.  Bh.  of  Amsterdam  v.  Shuler,  153  IST.  Y.  163. 
The  restriction  in  section  30  includes  a  judgment  by  confession 
upon  the  eve  of  the  assignment,  and  in  completion  thereof. 

Berger  v.  Yarrelmcmn,  127  N.  Y.  281. 
What  the  judgment  in  a  creditor's  suit  may  contain.  Id. 

II.  VALIDITY. 

What  transfer  of  all  the  property  of  an  insolvent  debtor  is  not 
within  the  statute  prohibiting  preferences  in  excess  of  one-third. 

Tompkins  v.  Hunter,  149  E".  Y.  117. 

Section  3347,  United  States  Eevised  Statutes,  was  intended  for 
the  protection  of  the  government  and  does  not  invalidate  a 
hona  fide  assignment  before  allowance  of  a  claim  against  the 
government  as  between  the  parties  thereto. 

York  V.  Conde,  147  K  Y.  486. 

A  direction  in  an  assignment  for  the  payment  of  a  debt  at  a 
greater  amount  than  is  due  will  not  invalidate  the  assignment 
unless  fraud  is  shown.     Roberts  <&  Go.  v.  Buckley,  145  N".  Y.  215. 

The  fact  that  a  debt  is  magnified  in  the  inventory  does  not  make 
it  fictitious.  _  Id. 

The  County  Court  has  power  to  amend  the  schedules  and  inventory 
nunc  pro  tunc.  Id. 

When  an  assignment  for  creditors  by  a  co-partner  is  not  avoided  by 
the  preference  of  a  debt  due  by  the  firm,  although  there  has 
been  a  change  in  ih^personnel  of  the  firm  since  it  was  contracted. 

Peyser  v.  Meyers,  135  E".  Y.  599. 

The  preference  in  a  firm  assignment  of  a  note  given  to  a  former 
partner,  to  represent  the  amount  of  an  indebtedness  of  the  old 
firm  to  a  third  person  which  the  new  partnership  assumed  to 
pay,  is  not  the  preference  of  a  fictitious  debt  and  will  not  avoid 
the  assignment.  Smith  v.  Smith,  136  N.  Y.  313. 

The  intentional  withholding  of  assets  from  the  assignee  renders 
the  assignment  void.  Coursey  v.  Morton,  132  N.  Y.  556. 

Subsequent  payment  of  money  previously  withdrawn  does  not 
validate  an  assignment.  Id. 

Transfer  to  general  assignee  by  debtor,  of  goods  covered  by 
chattel  mortgage  void  for  want  of  refiling,  authorized  assignee 
to  recover  goods  from  sheriff .     Bowdishv.  Page,  153  E".  Y.  104. 

An  assignee  cannot  impair  the  interests  of  his  cestuis  que  trustent 
by  the  prosecution  of  a  remedy  of  which  he  has  knowledge.     Id. 

Unless  purchaser  has  previous  notice  of  fraud  a  sale  of  real 
estate  by  an  assignee  is  valid,  as  against  general  creditors. 

Wilson  V.  Marion,  147  E.  Y.  589. 

Constructive  notice  of  the  fraud  cannot  be  charged  to  such  pur- 
chaser. Id. 
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An  assignment  for  creditors  is  not  rendered  invalid  by  reason  of 
the  fact  that  it  transfers  to  the  assignee  property  subject  to  the 
payment  of  a  chattel  mortgage  which  has  not  been  filed. 

Kitchen  v.  Lowery,  127  JST.  Y.  53. 

A  general  assignment  executed  in  this  state  for  benefit  of  creditors 
by  an  insolvent  foreign  corporation,  where  such  assignment  is 
permitted  by  the  law  of  its  domicile,  will  be  recognized  as  valid 
here  so  far  as  it  affects  property  within  this  state. 

Ycmderpoel  v.  German,  140  N.  T.  563. 

The  statutory  provisions  prohibiting  a  corporation  from  making 
any  transfer  or  assignment  in  contemplation  of  insolvency- 
refers  solely  to  domestic  corporations.  Id. 

Such  assignment  is  properly  executed  by  the  president  and  secre- 
tary or  treasurer,  under  the  authority  of  board  of  directors,  in 
the  absence  of  contrary  statutory  provisions.  Id. 

III.  POWEKS  AKD  LIABILITIES  OF  ASSIGNEE. 

In  an  action  to  set  aside  a  fraudulent  assignment,  refusal  to  allow 
disbursements  by  the  assignee  was  proper. 

Smith  V.  Wise,  132  N.  Y.  172. 

Allowances  for  services  prior  to  the  assignment  and  for  necessary 
labor  upon  stock  after  assignment  may  be  made.  Id. 

A  sum  may  be  paid  to  a  creditor  who  was  preferred  next  after 
the  worlonen.  Id. 

The  mere  act  of  depositing  funds  in  his  individual  name  is  not 
per  se  such  an  appropriation  by  an  assignee  as  to  charge  him 
with  legal  rate  of  interest.       Matter  ofBa/rnes,  140  N.  Y.  468. 

It  is  error  to  charge  assignee  upon  accounting  with  a  sum  col- 
lected by  his  attorney  as  costs  of  an  action  to  set  aside  the 
assignment,  where  the  sum  allowed  was  intended  to  be  in  addi- 
tion to  the  costs  collected.  Id. 

IV.  EIGHTS  OF  CKEDITOES. 

Pending  the  accounting  by  the  assignee  one  of  the  assignors  died, 
but  it  not  appearing  that  he  had  any  individual  estate,  held, 
that  the  accounting  should  not  be  suspended  to  bring  in  his 
personal  representatives. 

Pope  V.  Briggs,  appeal  dismissed  in  137  N.  Y.  631. 
Claims  against  the  firm  have  preference  over  individual  claims. 

Booss  V.  Marion,  129  K  Y.  536. 

Associations ;    See  Benevolent  Associations :    Joint    Stock    Com- 
panies ;  Partnership  ;  BeUgious  Associations. 
Pevocation  of  charter  does  not  destrov  property  rights  against 
others.  Wells  y".  Monihan,  129  N.  Y.  161. 
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A  voluntary  unincorporated  association  cannot  be  divested  of  its 
title  to  property  by  the  general  assembly. 

Wicks  V.  Monihan,  130  N.  Y.  232. 
Its  officers  may  recover  an  indebtedness  due  it  after  annulment 
of  charter.  J^d. 

An  action  cannot  be  maintained  against  an  unincorporated  asso- 
ciation unless  the  debt  is  one  for  which  the  members  might  be 
jointly  or  severally  liable.     McCabe  v.  Goodfellow,  133  N.  Y.  89. 
The  authority  to  create  individual  liability  will  not  be  presumed. 

Id. 
A  member  pledging  a  specific  sum  is  not  liable  for  any  amount  in 
excess  of  nis  contribution. 

McCabe  v.  Goodfellow,  133  IST.  Y.  89. 
When  person  by  his  own  act  severed  his   connection  with  the 
association,  is  estopped  from  demanding  a  settlement  for  his 
services  by  his  declaration  to  that  effect  on  leaving. 

Burt  V.  Oneida  Comrmmily,  137  N.  Y.  346. 
When  a  by-law  of  a  news  association,  which  prevents  its  members 
from  receiving  or  publishing  news  received  from  another  like 
association  covering  a  like  territory,  is  valid. 

Matthews  v.  Associated  Press  of  N.  Y.,  136  K  Y.  333. 
Where  the  provisions  of  the  Constitution  give  the  executive  com- 
mittee of  an  association  power  to  arrange  ground  rents  and 
other  privileges,  they  may  prescribe  regulations  for  the  vending 
of  merchandise.  Round  Lake  Assoc,  v.  Kellogg,  141  N.  Y.  348. 
Kules  providing  that  goods  and  merchandise  shall  not  be  sold  on 
any  of  the  lots  leased  by  the  association  without  a  license  being 
first  obtained  are  reasonable,  and  will  be  enforced  by  the 
courts.  Id. 

The  board  of  managers  has  power  to  discipline  for  an  unjust  con- 
tract made  outside  of  the  Exchange. 

Matter  of  Hauler  v.  Ifew  YorTc  Produce  Exchanqe,  149 
KY.414. 
By-law  32  of  the  Produce  Exchange  is  not  unreasonable.  Id. 

An  offer  to  arbitrate  before  a  person  not  a  member  of  the  Prod- 
uce Exchange  is  not  a  compliance  with  by-law  32.  Id. 
Vested  rights  of  property  cannot  be  affected  by  the  suspension  of 
a  member  of  the  Produce  Exchange.  Id. 
For  what  offences  the  board  of  managers  of  the  Produce  Ex- 
change may  expel  members. 

People  ex  rel.  John  v.  Produce  Exchange,  149  N.  Y.  401. 
What  complaint  is  sufficient  to  give  the  board  of  managers  juris- 
diction of  the  proceedings.  Id. 
The  board  of  managers  of  the  Produce  Exchange  may  discipline 
members  for  any  unjust  and  inequitable  breach  of  contract. 
Matter  of  ilaebler  v.  I^ew  York  Produce  Exchamqe,  149 
N.  Y.  414. 
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Assumpsit;   See  Contracts;    Goods  Sold ;    Money  Had;   Money 
Paid;    Work,  Labor,  etc. 

Attachment;  See  Contempt. 
I.  When  Allowed. 

II.  Practice,  Affidavit  and  Undeetaking. 
III.  The  Waeeant  and  its  Effect. 
lY.  Motion  to  Vacate. 

I.  WHEN  ALLOWED. 

Money  in  the  hands  of  an  assignee  for  creditors,  proceeds  of 
sale  of  the  assigned  property,  cannot  be  attached. 

McAllaster  v.  BaOey,  127  N.  Y.  583. 

The  amendment  of  1894  to  section  636  of  the  Code  is  confined  to 
the  creditor  defrauded.  Penoyer  v.  Kelsey,  150  !R.  Y.  77. 

An  attachment  may  be  granted  in  an  action  of  conversion  brought 
by  an  administrator  with  the  will  annexed  against  the  executor 
who  was  removed.  Van  Camp  v.  Searle,  147  IST.  Y.  150. 

The  general  rule  that  an  assignment  for  creditors  executed  in 
another  state  would  vest  title  in  the  assignee  to  funds  in  this 
state,  superior  to  an  attachment  subsequently  issued  here,  is 
subject  to  exception  where  the  law  of  the  other  state  is  in  the 
nature  of  a  local  bankrupt  law. 

Ba/rth  v.  Bachus,  140  N.  Y.  230. 

In  such  case  the  attachment  issued  in  this  state  creates  a  lien 
superior  to  the  title  of  the  assignee,  even  though  the  attaching 
creditor  be  domiciled  in  the  same  state  as  the  insolvent.         Id. 

To  authorize  an  attachment  under  subdivision  %  of  section  636  of 
the  Code  there  must  be  actual  or  intended  fraud  upon  creditors. 

Casola  V.  Vasquez,  147  ]N".  Y.  258. 

The  transfer  of  property  in  payment  of  an  honest  debt  by  a 
foreign  limited  partnership,  while  insolvent,  in  violation  of  the 
statute  of  the  state  of  its  organization  making  such  payment  a 
fraud  on  creditors,  will  not  authorize  an  attachment.  Id. 

The  res  must  be  within  the  jurisdiction  of  the  court  issuing  the 
process.  Douglass  v.  Phoenix  Ins.  Co.,  138  N".  Y.  209. 

The  interest  of  a  grantor  after  mortgage  has  been  executed  is 
liable  to  attachment.  Maoauley  v.  Smith,  132  JST.  Y.  524. 

The  interest  of  a  vendee  in  possession  of  real  estate  is  subject  to 
attachment.  Higgvns  v.  C Cormell,  130  IS..  Y.  482. 

II.  PEACTICE,  AFFIDAYIT  AND  UNDEETAKING. 

An  affidavit  for  an  attachment,  which  is  made  by  plaintiff's 
attorney  upon  information  and  belief,  and  stating  that  the 
means  wj  which  aflfiant  derived  his  information  were  a  con- 
versation with  plaintiff  through  a  long-distance  telephone,  is  in- 
sufficient to  support  the  attachment  where  it  does  not  state  that 
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affiant  recognized  plaintiff's  voice,  or  show  that  he  knew  it  was 
the  plaintiff  who  was  speaking  to  him. 

Murphy  V.  Jack,  142  N.  Y.  215. 

An  affidavit  made  by  an  agent  or  attorney  of  the  attaching  cred- 
itor averring  the  facts  required,  stating  the  source  of  his  infor- 
mation and  grounds  of  his  beUef ,  is  sufficient  to  confer  jurisdic- 
tion to  grant  the  attachment.  Id. 

"  Eight  to  reduce  "  within  section  1690,  subdivision  3  of  Code 
construed  and  applied.  Wise  v.  Gramt,  140  15.  Y.  593. 

Taking  possession  of  stock  in  satisfaction  of  debt  will  defeat  a 
subsequent  attachment. 

Flcmnery  v.  Van,  Tassell,  131  N.  Y.  639. 

An  attachment  cannot  be  served  upon  the  attorney  who  procured 
a  judgment ;  must  be  served  on  the  owner  thereof. 

Flandrow  v.  Eammiond,  148  N.  Y.  129. 

Section  655,  subdivision  2  of  the  Code  requires  service  of  the 
summons  without  the  state  or  by  publication,  and  that  the  de- 
fendant has  made  default.  mvitney  v.  Da/vis,  148  N.  Y.  256. 

Upon  attachment  of  property  not  capable  of  manual  delivery,  the 
person  served  must  look  to  the  notice  alone  to  ascertain  what 
property  is  attached  and  must  base  his  action  upon  that. 

Hayden  v.  I^at.  Bcmh  of  N.  Y.,  130  IST.  Y.  146. 

The  knowledge  as  to  the  property  to  be  attached  must  be  derived 
from  the  notice.  Id. 

Unless  there  is  a  substantial  compliance  with  the  statute,  title  to 
the  property  is  not  divested  and  the  holder  remains  liable.    Id. 

Service  of  a  warrant  against  one  member  upon  an  officer  of  the 
bank  does  not  reach  funds  belonging  to  the  firm.  Id. 

Creditors  filing  an  indemnity  have  preference  over  others  in  the 
avails  of  attached  property. 

Cudahy  v.  RhmehcMft,  133  K  Y.  248. 

in.  THE  "WAEEANT  AND  ITS  EFFECT. 
A  person  who  has  obtained  a  lien  by  virtue  of  an  attachment  in 
other  states,  in  violation  of  a  decree  appointing  a  receiver,  cannot 
assert  his  lien  in  a  court  of  equity. 

Farmers'  Loam,  <&  Trust  Co.,  v.  Bankers  da  Merchants'  Tel. 
Co.,  148  IS.  Y.  315. 
The  withdrawal  of  an  execution  prior  to  the  sale  does  not  affect 
the  lien  of  the  attachment  issued. 

Yam  Camip  v.  8ea/rle,_  147  IST.  Y.  150. 

Successive  attachments  on  real  property  have  priority  of  lien  in 

the  order  of  their  issue  and  levy.  Id. 

"Where  an  insufficient  levy  is  made  under  a  first  attachment,  the 

levies  made  under  the  junior  attachment  will,  after  judgment, 

inure  to  the  benefit  of  the  first  attaching  creditor. 

Gillifj  V.  George  C.  Treadwdl  Co.,  148  K  Y.  177. 
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Attachment —  Continued. 
Section  638  of  the  Code  requires  a  regular  formal  service  of  tlie 
attachment. 

Kieley  v.  Oenfral  Complete  OombusUon  Mfg.  Co.,  HI  N.  Y.  620. 
A  summons  cannot  be  served  on  a  person  in  charge  of  the  prop- 
erty attached.  Ja. 
A  warrant  of   attachment  reciting  the  grounds  therefor  in  the 
alternative  is  defective.     Cronen  v.  Crooks,  153  N.  Y.  352. 

IV.  MOTIOIf  TO  VACATE. 

Where  the  summons  is  served  on  one  of  several  defendants  within 
the  time  prescribed,  and  no  service  is  made  or  publication  com- 
menced against  the  others,  an  attachment  against  their  joint 
property  cannot  be  vacated  for  that  reason. 

Terhes  v.  McFaMen,  141  N.  Y.  136. 

The  attachment  and  the  lien  continue,  and  where  judgment  is 

obtained  on  the  joint  liability,  the  joint  property  seized  may  be 

sold.  Id. 

Attorney ;  See  Cha/mperty  and  Madntenmioe ;    Witness. 

An  agreement  to  set  aside  the  attorney's  share  for  prosecution  of 
a  claim  operates  as  an  equitable  assignment  of  an  interest  in  the 
subject  of  litigation.  Holmes  v.  JSvans,  129  1^.  Y.  140. 

Voluntary  withdrawal  of  the  attorneys  operates  as  a  forfeiture 
of  their  rights.  Id. 

An  attorney's  lien  does  not  prevent  a  party  from  settling  a  judg- 
ment, suit  or  controversy.  I^oole  v.  Belcha,  131  N.  Y.  200. 

Until  the  lien  of  the  attorney  is  asserted  in  some  way,  the  judg- 
ment remains  the  property  of  the  client.  Id. 

It  must  be  shown  that  the  release  will  defraud  the  attorney,  to 
warrant  the  court  in  setting  it  aside.  Id. 

When  testimony  of  general  counsel  of  a  woman  for  several  years 
is  subjected  to  disbelief  when  in  conflict  with  her  testimony. 

Palmer  v.  Oould,  144  IS.  Y.  671. 

Communications  made  to  a  friend,  or  to  an  attorney  in  the  pres- 
ence of  a  friend,  are  not  privileged  under  section  835  of  the 
Code.  People  v.  Buchanam,  145  IST.  Y.  1. 

What  is  a  proper  use  of  forms  of  law  in  criminal  case,  considered. 

People  V.  Jugigo,  128  N.  Y.  589. 

Application  of  law  student  for  leave  to  file  a  regent's  certificate  of 
examination  Ti/wnc  pro  tunc,  denied. 

Matter  of  Mason,  140  N.  Y.  658. 

It  is  the  duty  of  the  court  to  punish  an  attorney  who  has  been 
shown  guilty  of  unprofessional  misconduct. 

Matter  of  Byam,  143  K  Y.  528. 

Substitution  of  an  attorney  by  order  of  the  court  below,  after  the 
return  has  been  filed  in  "the  Court  of  Appeals,  is  irregular,  and 
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such  order  should  be  made  only  by  the  highest  court ;  where 
there  was  no  question  as  to  his  authority  to  be  substituted,  the 
court  will  act  upon  a  motion  by  him  to  dismiss  the  appeal. 

Squwe  T.  McDonaU,  138  N.  T,  554. 

A  recovery  in  attorney's  action  for  services  reversed  where  it 
appeared  from  the  evidence  that  the  plaintiff  neither  rendered 
the  service  he  was  employed  to  do,  nor  made  any  special  prep- 
aration for  its  performance. 

Thorn  v.  Beard,  135  N.  Y.  643. 

The  employment  of  an  attorney  in  an  action  under  an  agreement 
that  he  shall  receive  his  compensation  out  of  the  proceeds, 
gives  him  an  equitable  lien  on,  or  ownership  as  equitable 
assignee  in  them.  Ha/rwood,  v.  LaOrcmge,  137  E".  Y.  538. 

But  if  the  agreement  does  not  fix  any  sum  or  rate,  he  is  bound, 
in  an  action  to  recover  compensation,  to  establish  by  evidence 
competent  against  his  client  the  value  of  his  services.  Id. 

Although  the  court  may,  upon  motion,  vacate  the  satisfaction  of 
a  judgment  by  the  client  m  fraud  of  the  rights  of  his  attorney, 
it  cannot  in  such  proceeding  fix  an  amount  in  excess  of  the 
taxed  costs  as  a  counsel  fee.     Bwiley  v.  Mv/rphey,  136  N.  T.  50. 

A  client  remains  the  lawful  owner  of  the  cause  of  action,  and 
the  lien  of  the  attorney  should  not  be  exercised  to  prevent  settle- 
ment of  cause  if  client  is  willing  to  pay  the  attorney. 

Lee  V.  Vacuum  Oil  Co.,  126  N.  Y.  579. 

When  attorneys  have  no  ground  for  attacking  a  settlement  which 
resulted  in  deposit  of  sum  for  purposes  of  meeting  their  claim. 

Id. 

How  moneys  obtained  on  a  settlement  in  disregard  of  the  lien  of 
plaintiff's  attorneys  may  be  followed  and  the  lien  of  the  at- 
torneys satisfied  therefrom. 

Peri  V.  N.  Y.  G.  (&  H.  R.  E.  R.  Co.,  152  IST.  Y.  521. 

The  power  of  Appellate  Division  to  disbar  an  attorney,  consid- 
ered. Rochester  Bar  Ass'n  v.  Dorthy,  152  N.  Y.  596. 

Counsel  have  no  right  to  appeal  in  a  capital  case  solely  for  the 
i)urpose  of  delay.  People  v.  Scott,  153  E".  Y.  40. 

"Wiien  the  relation  of  attorney  and  client  is  dissolved  by  the 
assignment  of  the  rights  of  the  client  to  a  corporation. 

Foster  v.  Bookwalter,  152  N".  Y.  166. 

Protection  of  the  lien  of  an  attorney  under  section  66  of  the  Code, 
considered.  PeriY.  JST.  Y.  C.  o&  R.  R.  R.  R.  Co.,  152  IST.  Y.  521. 

In  the  absence  of  an  agreement  an  attorney  deserves  compensa- 
tion according  to  the  reasonable  worth  of  his  services,  of  which 
the  jury  are  the  sole  judges.    Randall  v.  Packa/rd,  142  E.  Y.  47. 

After  costs  have  been  collected  by  an  attorney,  his  lien  upon  them 
has  been  reduced  to  possession,  and  in  the  absence  of  a  special 
agreement  the  client  cannot  insist  upon  their  payment  to  him. 

Matter  of  Barries,  140  N.  Y.  468. 
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The  lien  of  an  attorney  under  an  agreement  to  procure  an  in- 
crease in  the  award  for  lands  taken  for  a  public  street  for  a 
share  of  the  increase  so  obtained  is  subordinate  to  a  mortgage 
upon  the  property.  Gates  v.  De  La  Mare,  142  E".  Y.  307. 

Attorney-General. 

Malversations  by  trustees  cannot  be  subject  of  an  action  in  the 
name  of  the  people  at  the  instance  of  the  attorney-general. 

People  V.  Simonson,  126  N.  Y.  299. 

Auctions  and  Auctioneers. 

Since  1868  there  has  been  no  statute  of  this  state  which  provides 
for  the  payment  of  duties  or  fees  upon  sales  of  merchandise  at 
auction.    '  People  v.    Wild&rming,  136  N.  Y.  363. 

Under  the  provision  of  the  JSTew  York  Consolidation  Act,  the  mayor 
may  license  an  auctioneer,  and  such  power  is  discretionary  and 
cannot  be  reviewed  by  courts. 

People  ex  rel.  8chwab  v.  Orant,  126  N.  Y.  473. 

Authentication  of  Records  ;  See  Deeds  ;    Evidence. 

Awards;  See  Arbitration  and Awa/rd \  Cam,als ',    Erm/nent  Dommn. 

B, 

Baggage  ;  See  Ca/rriers  ;  PadJ/roads. 

Bail ;  See  Arrest  y  Recognizance ;  Sheriff. 

"When  mortgage  is  one  of  indemnity  only,  it  cannot  be  foreclosed 
until  the  mortgagee  has  paid  the  amount  of  the  bail  bond. 

Moloney  v.  Nelson,  144  N.  Y.  182. 

Supplementary  proceedings  may  be  based  upon   an   execution 

issued  upon  a  judgment  entered  on  forfeiture  of  a  recognizance. 

People  V.  Cowam,,  146  K.  Y.  348. 

Bailments  ;  See  Oa/rriers  /  Factors ;  Pledge  /    Wa/rehousemen. 

Where  a  certificate  of  stock  was  placed  in  the  hands  of  defendant 
as  bailee  until  work  should  be  done  by  contractors,  who  never 
completed  their  contract,  the  fact  that  the  bailee  might  be  sub- 
jected to  an  action  at  the  instance  of  the  contractors  was  no 
defense  to  an  action  brought  by  the  bailor  for  redelivery. 

Equity  Gas  Light  Co.  v.  McKeige,  139  N.  Y.  237. 

While  a  bailor  charging  negligence  against  the  bailee  rests  under 
the  burden  of  proof,  proof  of  the  nature  of  the_  accident  may 
afford  prima  facie  proof  of  negligence  and  shift  the  burden 
upon  the  bailee.  Witringham  v.  JIayes,  144  N.  Y.  1. 
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Proof  which  makes  out  ^jprvma  facie  case  calling  for  evidence  to 
rebut  the  presumption  of  negligence.  ■^<*' 

In  an  action  involving  the  question  of  the  negligence  of  a  bailee, 
testimony  of  an  expert  as  to  whether  the  injuries  to  the  subject 
of  the  bailment  were  the  result  of  ordinary  wear  and  tear  is 
competent.  -"^• 

The  proprietor  of  a  factory  who  receives  milk  to  manufacture 
from  it  butter  and  cheese,  is  a  bailee-,  and  is  bound  to  exercise 
ordinary  care  for  the  protection  and  preservation  of  the  prop- 
erty, and  is  liable  for  the  proper  discharge  of  his  dutv. 

Stewa/rt  v.  Stone,  127  1^.  Y.  500. 

Bankruptcy ;  See  Discharge. 

Case  in  which  held,  that  fraud  in  procuring  the  discharge  of  bank- 
rupt was  not  established. 
Grouse  v.  Whittlesey,  affirmed  without  opinion,  138  N.  Y.  615. 
The  limitations  of  two  years  prescribed  by  section  5057,  United 
States  Revised  Statutes,  in  actions  by  or  against  an  assignee  in 
bankruptcy,  applied  only  to  disputes  which  existed  at  the  time 
of  the  bankruptcv. 

B"owen  v.  D.,  L.  &  W.  B.  R.  Co.,  153  N.  Y.  476. 

Banks  and  Banking ;  See  Corporations  ;  NaUonal  Ba/riks. 
I.  Banking  Coepoeations. 
II.  Banking  Business. 

I.  BANKING  COEPOEATIONS. 

The  directors  of  the  bank  cannot  anticipate  an  action  to  dissolve 
a  bank  after  the  superintendent  of  banks  has  taken  possession 
of  the  assets.  Matter  of  Mv/rray  Hill  Bh,  153  N.  Y.  199. 

An  action  by  the  directors  of  a  banking  corporation  for  the  volun- 
tary dissolution  abates  upon  the  entry  of  judgment  of  the  dis- 
solution. M. 

An  agreement  by  a  member  of  the  New  York  Clearing  House 
Association  to  clear  for  an  outside  bank  is  subject  to  rule  25  of 
the  association.  O^Brien  v.  Gramt,  146  N.  Y.  163. 

Payments  made  by  the  clearing  bank  in  good  faith  on  the  day 
following  the  insolvency  of  the  bank  for  which  it  clears,  and 
the  use  by  it  of  securities  deposited  in  reimbursement  of  such 
payments,  do  not  constitute  an  illegal  preference  within  the 
meaning  of  section  48  of  the  Stock  Corporation  Law.  Id. 

Section  52  of  the  Banking  Law  is  not  unconstitutional  as  to  stock- 
holders who  became  such  prior  to  its  passage. 

Hirsohfield  v.  Bom>,  145  N.  Y.  84. 

The  liability  imposed  upon  stockholders  in  banks  by  section  62 
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of  the  Banking  Law  is  limited  by  section  55  of  the  Stock  Cor- 
poration Law.  Id. 

The  complaint  in  an  action  to  enforce  the  liability  of  the  stock- 
holder of  a  bank  under  section  52  of  the  Banking  Law  must 
allege  facts  showing  that  such  liability  is  within  the  limitations 
imposed  by  section  55  of  the  Stock  Corporation  Law.  Id. 

The  complaint  in  such  an  action  need  not  allege  that  the  defend- 
ant became  a  stockholder  after  the  passage  of  the  act.  Id. 

It  will  not  be  inferred  in  a  mere  appointment  of  a  temporary 
receiver  in  an  action  by  the  superintendent  of  the  banking  de- 
partment that  the  bank  is  insolvent. 

SicMecm  v.  fferold,  149  N.  Y.  332. 

A  counter-claim  for  deposits  in  an  action  against  a  director  upon 
a  note  entitles  the  defendant  to  interest  from  date  of  service 
of  the  answer.  Id. 

II.  BANKING  BUSINESS. 
"When  a  bank  will  not  be  charged  with  conversion. 

GasUe  v.  Corn  Exeham.ge  BamJc,  148  N.  Y.  122. 
A  bank  holding  check  for  collection  acts  as  agent  for  another 
bank  sending  the  check. 

Castle  V.  Corn  Exchamge  Bank,  148  N.  Y.  122. 
"What  circumstances  allow  a  bank  to  obtain  lien  of  funds  of  a 
third  party  deposited  by  a  broker. 

Hutchinson  v.  Prest.,  etc.,  Mamhattam.'  Co.,  150  N.  Y.  250. 

A  bank,  which  in  good  faith  received  a  check  from  a  depositor, 

who  obtained  the  same  by  an  unlawful  pledge  of  the  securities 

of  another,  and  has  applied  the  same,  is  not  liable  to  refund 

the  amount. 

Hatch  V.  Fourth  Nat.  Bk.  of  N.  Y.,  147  N.  Y.  184. 

Where  the  officers  of  a  bank,  with  knowledge  of  its  insolvency, 

receive  on  deposit  the  check  of  the  depositor  on  another  bank, 

the  transferee  of  such  check  cannot  recover  thereon  against  the 

maker  without  proof  that  he  is  a  honafide  holder. 

Oramt  v.  Walsh,  145  N.  Y.  502. 
Where  the  defense  to  an  action  upon  a  check  by  a  transferee 
thereof  from  a  bank  in  which  it  was  deposited  by  the  maker 
is  fraud  on  the  part  of  such  bank  in  receiving  the  deposit  when 
insolvent,  evidence  of  knowledge  of  such  insolvency  by  officers 
and  transferee  of  note  is  competent.  '      '  Id. 

Although  a  customer  is  a  note  broker,  a  bank  may  assume  that 
notes  offered  him  are  offered  in  good  faith  and  within  his  law- 
ful rights. 

American  Exchamge  Nat.  Bk.  v.  New    York  Belting  cfe 
Packvng  Corwpany,  148  N.  Y.  698. 
A  director,  also  agent,  who  procures  an  indorsement  on  condition 
138 
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that  another  indorsement  shall  be  obtained,  makes  the  bank 
chargeable  with  notice  of  non-fulfillment  of  condition. 

Twenty-Sixth  Ward  Ba/iik  v.  Stearns,  148  N.  Y.  515. 

"When  a  bank,  having  taken  the  ordinary  steps  in  carrying  out  a 
convenient  mode  of  collecting  a  demand,  and  there  being  no 
question  of  holding  other  parties  than  the  drawee,  is  not  liable 
to  drawer  for  negligence  m  collection. 

Grouse  v.  Fw-st  Nat.  Bl.  of  Penn  Tarni,  131 IST.  T.  383. 

"Where  a  cashier,  having  authority  to  draw  upon  the  bank's  corre- 
spondents, draws  checks  to  the  order  of  persons  without  their 
knowledge,  and  indorses  them  to  others  for  his  own  use,  his 
indorsement  estops  his  bank. 

PUlUps  V.  Mercantile  Nat.  Banh,  140  IST.  Y.  656. 

The  fictitiousness  of  the  maker's  direction  to  pay  does  not  de- 
pend upon  the  identification  of  the  payee's  name  with  some 
existent  person,  but  upon  the  intention  underlying  the  maker's 
act.  Id. 

"When  payee  named  in  a  certificate  of  deposit,  which  is  a  negotiable 
instrument,  who  has  not  possession  of  such  certificate,  and  who 
confesses  his  inability  to  surrender  it  on  receiving  payment, 
cannot  recover  thereon  against  the  bank  which  issued  it. 

Read  v.  Marine  Bh.  of  Buffalo,  136  N.  Y.  454. 

The  provisions  of  Code  Civil  Procedure  (§  1917),  authorizing  a  re- 
covery upon  lost  negotiable  paper  upon  giving  indemnity,  will 
not  sustain  such  action  when  the  instrument  is  not  lost.        Id. 

Bar  ;  See  Est(yppel ;  Adjudication  ;  Judgments. 

A  valid  judgment,  regularly  obtained  by  the  landlord  in  sum- 
mary proceedings  to  dispossess  a  tenant  for  non-payment  of 
rent,  is  a  bar  to  an  action  brought  by  the  tenant  against  the 
landlord  to  cancel  the  lease  between  them,  on  the  grounds 
that  it  was  intended  as  a  mortgage  and  was  usurious. 

Cochram,  v.  Beich,  151  N.  Y.  122. 

"Where  the  holder  of  the  prior  mortgage  is  made  a  party  to  an 

'  action  to  foreclose  a  junior  mortgage,  the  complaint  in  which 
sets  forth  the  prior  mortgage  and  asks  that  the  amount  due 
thereon  be  ascertained  and  first  paid  out  of  the  proceeds  of  sale, 
but  makes  default,  a  judgment  following  the  prayer  of  the 
complaint  is  binding  upon  him,  and  is  a  bar  to  an  action  to  fore- 
close his  mortgage.  Jacdbie  v.  MieMe,  144  JS".  Y.  287. 

A  judgment  recovered  by  a  married  Avoman,  in  an  action  to 
which  her  husband  was  not  a  party,  reversed  on  appeal,  is  not 
a  bar  to  a  subsequent  action  by  the  husband. 

Stamp  v.  FramMin,  lAi  N.  Y.  607. 

The  question  of  former  adjudication,  estoppel,  or  bar  is  not  to  be 
determined  by  the  judgment  alone,  but  by  the  judgment-roll. 

Con/verse  v.  Sickles,  146  N.  Y.  200. 
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Barbers. 

Chapter  823  of  1895,  prohibiting  barbering  on  Sunday,  is  not  un- 
constitutional. People  V.  Ha/onor  149  N.  Y.  195. 

Bastardy. 

When  an  undertaking  on  adjournment  can  be  required. 

People  ex  rel.  Bitzenthaler  v.  Iliggms,  151  N.  Y.  570. 

An  undertaking  on  adjournment  does  not  bind  a  surety  beyond 
the  first  adjournment,  unless  the  examination  has  been  com- 
menced. Id. 

Section  849  of  the  Code  of  Criminal  Procedure,  in  relation  to 
an  adjournment,  is  not  changed  by  the  charter  of  the  city  of 
Hochester.  Mietzenthaler  v.  Higgms,  151  ]^.  Y.  570. 

Benefit  Association ;  See  Insurance,  Life. 

Benefit  Societies. 

Where  the  form  of  application  contains  a  provision  that  any  un- 
true or  fraudulent  statement  made  therein  will  forfeit  the  right 
to  all  privileges  or  benefits,  a  misstatement  as  to  the  age  of  the 
applicant  is  material. 

Preuster   v.   Supreme   Council    of  the    Order    of   Chosen 
Friends,  135  IST.  Y.  417. 
What  will  not  amount  to  waiver  of  such  forfeiture,  as  an  accused 
member  must  be  deemed  to  have  made  a  payment  under  pend- 
ing the  investigation  at  his  own  risk.  Id. 
The  waiver  by  the  applicant  in  an  application  for  membership  in 
a  fraternal  society,  of  the  provisions  of  law  preventing  dis- 
closures by  physicians,  is  not  against  public  policy. 

Foley  V.  Royat  Arcanum,,  151  IST.  Y.  196. 
When  payment  of  an  assessment  to  the  wife  of  the  secretary  of  a 
subordinate  council  at   his  residence  in  his  absence  is'  suffi- 
cient. 

Anderson  v.  Supreme  Cowncil  of  Order  of  Chosen  Friends, 
135  K  Y.  107. 
The  constitution  and  laws  of  the  Order  of  Chosen  Friends,  con- 
sidered and  construed. 

Anderson  v.   Supreme  Coumoil  of  the    Order  of   Chosen 
Friends,  135  IST.  Y.  107. 
Payee  of  certificate  of  a  mutual  benefit  society,  organized  to 
furnish  substantial  aid  to   "  the  families  or  assigns  "   of  the 
members  in  the  event  of  death,  determined. 

Sulz  V.  Mutual  Reserve  Fund  Life  Ass'n,  145  IST.  Y.  568. 
What  parol  agreement  by  the  beneficiary  of  an  insurance  policy 
with  the  insured  is  valid  and  creates  a  trust. 

Hirsh  V.  Auer,  146  JS".  Y.  13. 
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The  directors  of  a  mutual  benefit  society  have  no  power  to  au- 
thorize the  use  of  its  reserve  fund  for  the  payment  of  its  notes. 

McGlure  v.  Zevy,  147  N.  Y._215. 
From  Avhat  fund  judgment  may  be  satisfied  if  by-laws  especially 
provide  for  payments  in  a  particular  w'ay. 

ReSmond  v.  Industrial  Benefit  Ass' n,  150  E".  Y.  167. 
When  mutual  assessment  companies  issued  two  classes  of  certifi- 
cates payable  out  of  different  funds,  they  must  be  paid  from 
the  classes  so  provided. 

People  ex  rel.  Atty.-General  v.  Life  <&  Reserve  Ass'n,  150 
N.  Y.  94. 
Special  provision  of  by-laws  for  transfer  from  reserve  funds  to 
death  funds,  construed.  Id. 

Payment  of  death  claims  and  division  of  remainder  upon  dissolu- 
tion, construed.  Id. 
A  provision  in  the  certificate  of  membership  requiring  satisfactory 
proof  of  death  does  not  require  information  as  to  the  cause  of 
death. 

Buffalo   Loam,    Trust,   etc.,    Co.   v.    Knights   Terrvplan'   & 

Masonic  Mut.  Aid  Asso.,  126  N.  Y.  450. 

A  usage  not  shown  to  have  come  to  the  knowledge  of  the  member 

is  insuificient  basis  for  its  requirement.  Id. 

A  mandamms  will  not  lie  to  compel  a  second  assessment  to  pay 

deficiency  of  a  death  loss  even  though  a  judgment  was  obtained 

against  the  society. 

People  ex  rel.  Meyers  v.  Masonic  Guild  (&  Mut.  Benefit 
Asso.,  126  N.  Y.  615. 

Benevolent  Associations  ;  See  Charitable  Bequests  ;  Litera/ry  Asso- 
ciations ;  Religious  Associations ;  Trusts. 

The  words  "  some  other  occupation,"  as  used  in  the  by-laws  of  a 
benevolent  society,  construed. 

JVeill  V.  Order  of  United  Friends,  149  E".  Y.  430. 

Bequests  ;  See  Legacies  ;  Wills. 

Betting  and  Gaming. 

The  evidence  that  defendant  took  money  to  bet  on  a  horse-race, 
is  not  sufficient  to  sustain  a  conviction  for  recording  and 
registering  bets  and  wagers. 

People  V.  Wynn,  affirmed  on  opinion  below  in  128  N.  Y.  59. 
The  statute  against  betting  and  gaming  is  to  be  construed  to 
accomplish  the  result  intended. 

Luetchford  v.  Lord,  132  1^.  Y.  465. 

A  mortgage  given  to  secure  a  gambling  debt  is  void   as  to 

mortgagee.  Ld. 
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Bigamy ;  See  Criminal  Lam. 
Bill  of  Lading ;  See  Ga/rriers. 

Bill  of  Particulars  ;  See  Pleading. 

The  affidavit  on  which  the  motion  for  a  bill  is  made  must  be 
verified  by  the  party  personally,  unless  it  is  impossible  to  pro- 
cure his  verification.  Vohn  v.  JBaldwim,,  141  N.  Y.  563. 

Verification  by  the  attorney  when  the  party  is  absent  from  the 
country  where  the  attorney  resides  is  not  sufficient  if  no  other 
reason  is  shown.  Id. 

Where  plaintiff's  affidavits  allege  that  all  dealings  between  the 
parties  were  exhibited  in  defendant's  books,  and  it  is  not  denied, 
motion  for  a  bill  of  particulars  will  be  refused.  Id. 

Bill  of  Sale ;  See  Chattel  Mortgage. 

Bills  and  Notes  ;  See  Bamlcs  and  Banking  y  Promise  /    TIsv/ry. 

I.  Nature  and  Eequisites. 
II.  Indoesement  and  Teansfee. 
III.  Accommodation  Papee. 

lY.    GUAEANTT  and  SuEETT. 

V.  Demand  and  Notice  of  Protest. 
VI.  Peactice  and  Remedies. 

I.  NATUEE  AND  EEQUISITES. 

An  agreement  by  the  creditor,  to  whom  a  demand  note  is  given 
for  a  past-due  indebtedness,  to  hold  it  until  such  time  as  he 
wanted  the  money,  furnishes  no  consideration  for  an  indorse- 
ment of  such  note  by  a  third  party. 

Si/roTig  v.  Sheffield,  144  N.  Y.  392. 

Personal  representatives  of  the  maker  are  not  liable  upon  an 
instrument  in  the  form  of  a  note  payable  after  maker's  death, 
executed  without  consideration  and  intended  to  operate  as  a 
gift.  Holmes  v.  Roper,  141  N.  Y.  64. 

Where  the  officers  of  a  bank,  with  knowledge  of  its  insolvency, 
receive  on  deposit  the  check  of  the  depositor  on  another  bank, 
the  transferee  of  such  check  cannot  recover  thereon  against 
the  maker  without  proof  that  he  is  a  honajlde  holder. 

Grant  v.  Walsh,  145  N.  Y.  502. 

Where  the  defense  to  an  action  upon  a  check  by  a  transferee 
thereof  from  a  bank  in  which  it  was  deposited  by  the  maker  is 
fraud  on  the  part  of  such  bank  in  receiving  the  deposit  when 
insolvent,  evidence  of  knowledge  of  such  insolvency  by  officers 
and  transferee  of  note  is  competent.  Id. 

The  mere  fact  that  the  seal  of  a  corporation  was  impressed  upon 
an  instrument  in  form  of  a  promissory  note  does  not  render  it 
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non- negotiable,  where  the  instrument  does  not  refer  to  its  being 
sealed,  and  there  is  no  evidence  to  that  fact. 

Weeks  v.  Esler,  143  IST.  Y.  374. 
Where  the  form  of  a  cashier's  check  does  not  import  notice  of 
the  fact  that  the  funds  of  the  bank  are  being  used  to  pay  his 
private  debts,  the  bank  cannot  recover  back  the  money  paid. 

Goshen  Nat.  Bk.  v.  State,  141  E".  Y.  379. 
Upon  the  exchange  of  promissory  notes,  the  particular  transaction 
is  fully  consummated  and  does  not  remain  executory. 

Eice  V.  Grange,  131  N.  Y.  141. 

Each  note  is  a  valid  consideration  for  the  other.  Id. 

The  fact  that  one  of  the  notes  is  not  paid  at  maturity  does  not 

sustain  the  defense  of  failure  of  consideration  in  an  action  on 

the  other.  Id. 

A  holder  cannot  recover  where  there  is  no  consideration 

lesUe  V.  Bassett,  129  K  Y.  523. 
"Where  oiHcers  of  a  corporation  sighed  a  note   bearing  the  name 
of  the  corporation  printed  on  its  margin,  and  affixing  the  de- 
scription "  Pres't "  and  "Treas."  to  their  signatures  respect- 
ively, held,  that  they  were   liable  thereon  individually  to  a 
'bona  fide  holder  for  value,  without  notice  of  the  circumstances. 
Gasco  Nat.  Bk.  v.  Clark,  139  N.  Y.  307. 
Payment  made  on  a  note  by  a  subsequent  indorser  to  the  holder 
not  made  as  agent  of  the  maker  does  not  inure  to  his  benefit, 
and  he  remains  liable  for  the  whole  amount  of  the  note. 

Madison  Sqtiare  Bk.  v.  Pierce,  137  N.  Y.  444. 

Otherwise,  it  seems,  as  to  accommodation  paper.  Id. 

It  seems,  that  where  the  note  in  such  case  is  paid  in  full  by  the 

maker  to  the  holder,  or  is  merged  in  a  judgment  in  his  favor, 

the  only  right  of  the  indorser  who  has  made  a  partial  payment 

to  the  holder  is  through  the  judgment  or  against  the  proceeds. 

Id. 

A  making  of  a  note  by  a  debtor  of  a  corporation  at  the  request 

of  one  of  its  officers,  in  order  to  raise  money  with  which  to  pay 

the  maker's  debt  to  the  corporation,  furnishes  no  consideration 

for  the  promise  by  the  officer  individually  to  renew  the  note. 

Arend  y!: Smith,  151  IST.  Y.  502. 
Duty  of  holder  of  note  to  indorser  to  present  it  for  payment,  and 
if  payment  is  refused  to  protest  it. 

Carroll  v.  Sweet,  128  N.  Y.  19. 

As  between  holder  and  drawer,  delay  in  presentment  does  not 

discharge  drawer  unless  loss  resulted.  Id. 

What  risk  a  person  assumes  who  takes  a  negotiable  instrument 

under  circumstances  imposing  the  duty  of  inquiry. 

Hanover  Nat.   Bk.  v.  American  Dock  c&  'Trust  Co.,  148 
K  Y.  612. 
Although  customer  is  engaged  in  the  business  of  note  brokerage, 
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a  bank  has  a  right  to  assume  that  such  customer  is  acting  in 
good  faith. 

Ameriocm  Excha/nge  Nat.  Bh.  v.  New   Yorh  Belti/ng   <& 
Packing  Co.,  148  N.  Y.  698. 

A  note  signed  by  an  individual,  with  the  addition  of  the  word 
"  President,"  is  an  individual  note  unless  the  bank  has  notice 
that  it  was  used  as  the  note  of  a  corporation. 

First  Nat.  Bank  of  Brooklyn  v.  Wallis,  150  E".  Y.  455. 

A  remedy  against  such  signors  individually  is  not  affected  by  the 
circumstances  that  a  previous  note  of  a  corporation  had' been 
used.  Id. 

The  attachment  of  a  corporate  seal  of  a  note  does  not  affect  its 
negotiability.  Chase  Nat.  Bk.  v.  Faurot,  149  N.  Y.  532. 

An  instrument  in  the  form  of  a  promissory  note  is  valid  although 
it  contains  neither  words  of  negotiability  nor  the  words  "  value 
received,"  or  any  equivalent. 

Ca/rnwright  v.  Gray,  127  N.  Y.  92. 

When  a  consideration  is  implied  from  the  character  of  the  instru- 
ment. Id. 

A  promissory  note,  which  by  its  terms  is  payable  within  a  speci- 
fied time  after  death  of  maker,  is  valid.  Id. 

A  promissory  note  payable  after  the  death  of  its  maker  is  valid. 

Hegemam,  v.  Moon,  131  ]M.  Y.  462. 

A  written  statement  that  a  certain  sum  of  money  is  due  a  payee 
therein  named,  followed  by  the  signature  of  the  maker,  implies 
an  indebtedness  from  the  maker  to  the  payee.  Id, 

The  acknowledgment  of  indebtedness  and  that  it  is  due  implies  a 
promise  to  pay  on  demand  and  makes  it  a  promissory  note.    Id. 

A  direction  to  an  executor  to  pay  such  an  obligation  after  his 
death  is  in  the  nature  of  a  promise.  Id. 

The  addition  of  explanatory  words  does  not  alter  its  nature.    Id. 

"Whatever  may  be  implied  from  the  language  actually  used  in 
an  instrument  is,  in  judgment  of  law,  contained  in  it.  Id. 

II.  INDOESEMENT  AND  TEANSFEE. 
Indorsement  of  a  promissory  note  by  the  maker  as  first  indorser 
does  not  affect  the  nature  of  his  liability. 

Madison  Squa/re  Bk.  v.  Pierce,  137  N.  Y.  444. 
Circumstances  under  which  held  that  the  right  of  a  party  who 
discounted  an  indorsed  note  is  not  affected  by  the  fact  that  he 
was  induced  to  take  further  collateral  security  which  is  dis- 
allowed by  some  ruling  of  public  policy. 

Bowery  Bank  v.  Gerety,  153  N.  Y.  411. 
A  bank  is  not  chargeable  with  notice  of  fraud,  where  the  maker 
of  a  note  presents  it  for  his  own  benefit,  although  it  is  made 
payable  to  another  and  indorsed  bv  him. 

Cheever  v.  Pittslv/rgh,  8.  &  £.  E.  R.  R.  Co.,  150  N.  Y.  59 
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When  notes  specify  that  bonds  were  deposited  as  security  and  no 
bonds  were  given,  an  indorser  is  not  discharged  because  such 
bonds  were  not  deposited.     Nassau  v.  Campbdl,  147  N.  Y.  694. 

One  who  receives  a  gift  of  negotiable  securities  takes  them  sub- 
ject only  to  such  equities  as  then  exist  between  the  original 
parties.  J^irst  Nat.  BanTc  v.  Wood,  128  N.  Y.  35. 

A  principal  is  not  chargeable  with  notice  of  an  agreement  made 
by  his  agent  contrary  to  his  instructions,  and  is  entitled  to 
recover  on  checks  received  from  the  agent  under  an  agreement 
between  the  agent  and  the  banker  that  the  checks  were  to  be 
given  only  as  a  memorandum.         Henry  v.  AUen,  151  N.  Y.  1. 

An  indorser  cannot  avail  himself  of  his  agent's  mistake. 

Chase  Wat.  BJc.  v.  Fomrot,  159  IST.  Y.  532. 

III.  ACCOMMODATION  PAPER. 

When  an  accommodation  maker  is  not  discharged  by  the  receipt, 
by  the  holder  of  the  note  from  the  insolvent  estate  of  the  in- 
dorser, of  a  dividend  paid  in  compromise  of  the  debt  in  pro- 
ceedings in  another  state  where  the  holder  and  indorser  both 
resided.  Thi/rd  Nat.  BTc.  v.  Eastings,  134  N.  Y.  501. 

Indorser  for  accommodation  may  be  released  by  failure  to  observe 
the  conditions  imposed  by  him. 

IT.  8.  Nat.  BamJe  v.  Ewing,  131  N.  Y.  506. 
A  bank  is  chargeable  with  notice  of  non-fulfillment  of  the  condi- 
tion of  indorser,   who  agrees  to  indorse,  if  another  indorser  is 
secured,  when  the  director  of  the  bank  secured  the  note  and  is 
the  agent  of  the  banks. 

Twenty-Sixth  Ward  Bank  v.  Stea/rns,  148  N.  Y.  615. 

lY.  GUARANTY  AND  SURETY. 

An  accommodation  maker  of  a  note,  or  one  who  becomes  surety 

upon  a  note,  his  rights  discussed  and  determined.     Title  of 

others  who  take  with  free  knowledge  of  conditions  fixed  by 

accommodation  maker.  Benja^nin  v.  Rogers,  126  N.  Y.  60. 

The  holder  of  a  note  cannot  recover  thereon  as  against  the 

estate  of  a  surety  who  indorsed  for  a  special  purpose.  Id. 

Sureties  are  liable  for  violation  of  duty  of  their  principal. 

Walden  Nat.  Bh.  v.  Birch,  130  N.  Y.  221. 
A  breach  of  duty  is  not  waived  by  a  discharge  of  contract  liability. 

Id. 

Where  a  right  to  sue  the  principal  is  waived,  the  sureties  cannot 

be  sued.  Id. 

V.  DEMAND  AND  NOTICE  OF  PROTEST. 

Where  a  notary  who  knew  the  residence  of  an  indorser  was  in  a 
town  without  the  village,  and  had  previously  mailed  a  notice 
of  protest  to  him  at  his  post-oiRce  address  in  "that  town,  under 
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the  provisions  of  Laws  1857  (chap.  416,  3),  which  permits  such 
notice  by  mail  where  the  indorser  lives  in  the  same  city  or  town 
or  has  a  place  of  business  therein,  or  has  indicated  such  residence, 
or  from  the  best  information  obtained  from  facts  upon  which, 
held,  that  due  diligence  to  give  notice  of  protest  was  not 
exercised,  and  that  the  indorser  was  not  charged  with  notice, 
since  the  mere  consulting  of  a  directory,  where  other  means  of 
information  are  accessible,  is  not  sufficient  inquiry. 

Bacon  v.  Ilamia,  137  JST.  T.  379. 

A  non-resident  having  an  office  in  this  state  where  he  received 
mail  may  be  served  with  notice  of  protest  there. 

People  V.  North  Rwer  Bcmk,  133  N.  Y.  691. 

The  referee  may  find  that  such  notice  was  duly  addressed  and 
mailed.  Id. 

"When  demand  has  been  made  the  day  after  the  receipt  of  the 
draft  and  protest  the  next  secular  day  thereafter,  the  drawer  was 
bound.  Sylvester  v.  Crohcm,  138  IsT.  T.  494. 

Under  chapter  289  of  1887,  making  Saturday  half-holiday,  the 
holder  of  commercial  paper  due  or  presentable  on  Saturday  may 
rest  upon  a  demand  made  before  noon  and  notice  of  protest  on 
that  day,  or  he  may  make  a  demand  on  Monday  if  notice  of 
non-payjnent  is  given  on  the  same  day.  Id. 

The  duty  which  the  drawee  owed  to  the  drawer  with  respect  to 
presentation  was  not  the  same  as  that  which  the  bank  owed  to 
its  depositor.  Id. 

The  secretary  of  a  corporation  may,  after  the  appointment  of  a 
receiver,  waive  notice  of  protest. 

Ludington  v.  Thompson,  153  JST.  Y.  498. 

Actual  notice  of  a  defect  is  necessary  to  defeat  the  rights  of  a 
honafide  holder  for  value. 

Gheever  v.  Pittslwrgh,  8.  &  L.  E.  R.  R.  Co.,  150  K  Y.  69. 

When  a  person  holds  notes  as  collateral  security  and  without  re- 
ceiving any  notes  accepts  others  in  their  place,  he  is  a  honafide 
holder  of  the  substituted  notes. 

American  Exchange  Nat.  BTc.  v.  New   YorTc   Belting  c& 
RaoMng  Co.,  148  JST.  Y.  698. 

Even  though  a  plaintiff  gives  evidence  of  a  consideration  for  the 
note,  defendant  is  not  relieved  from  the  burden  of  showing 
want  of  consideration.  Purland  v.  DwUmd,  153  N.  Y.  67. 

VI.  PKACTICE  AND  EEMEDIES. 
Though  the  holding  of  an  accepted  draft  taken  as  security  is  sub- 
ject to  defense  of  failure  of  consideration,  the  holder  may  have 
recourse  to  the  original  obligation. 

leslie  V.  Bassett,  129  N.  Y.  523. 

Where  a  draft  for  the  payment  of  money  is  made  in  another  state 

by  parties  residing  there,  but  is  payable  in  the  state  where  the 
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drawee  resides,  the  legal  questions  are  to  be  decided  by  the 
law  of  this  state.  Sylvester  v.  Crohcm,  138  N.  Y.  494. 

The  holder  of  a  note  suing  the  maker  upon  it,  where  the  defense 
is  fraud  on  the  part  of  the  payee,  including  the  execution  and 
delivery  of  it,  is  not  bound  in  the  first  instance  to  show  the  cir- 
cumstances under  which  he  received  the  note. 

Pellyv.JSrwylor,  139  N.  Y.  598. 
Although  witness  was  a  customer  of  the  bank  and  the  note  in  suit 
had  been  transferred  by  him,  his  credibility  is  not  a  question 
for  the  jury. 

Amsrican  Exchange  Nat.   BTc.  v.  New   York  Beltvng  & 
Packing  Co.,  148  N.  Y.  698. 
Parol  evidence  is  admissible  that  a  note  was  delivered  by  maker 
to  the  bank  with  consideration  upon  an  understanding  that  he 
would  not  be  liable  thereon. 

Higgms  v.  Pidgway,  153  N.  Y.  130. 

A  proper  defense  to  a  note  was  that  it  was  without  consideration, 

and  delivered  on  condition  that  the  maker  should  not  be  liable 

thereon.  Id. 

"What  is  insuflBcient  to  authorize  submission  of  question  of  usury 

to  the  jury.  Posenstevn,  v.  Fox,  150  N.  Y.  354. 

Blasting ;  See  Negligence. 

No  action  lies  for  an  injury  resulting  from  a  lawful  act  performed 
with  due  care  and  diligence. 

Booth  V.  Pome,Watertown,  etc.,  P.  P.  Co.,  140  N.  Y.  267. 

If  the  work  could  have  been  accomplished  without  causing  the 
injury,  or  could  have  caused  less  injury,  the  act  as  performed 
was  negligent.  Id. 

Where  injury  occurs  through  the  negligence  of  an  independent 
contractor,  the  principal  is  not  liable,  and  if  the  injury  was 
inevitable  no  one  is  liable.  French  v.   Vex,  143  N.  x.  90. 

Board  of  Audit;  See  Canals ;  State;  Towns. 

Board  of  Claims;  See  Canals. 

"Where  the  original  award  of  the  Board  of  Claims  was  increased 
bj^  the  Court  of  Appeals,  the  latter  sum  should  stand  and 
mwndamius  will  lie  to  compel  payment  if  payment  is  refused. 

Sayre  v.  StaU,  128  N.  Y.  622. 

The  decisions  of  the  board  should  be  in  writing,  signed  by  all  or 
a  majority  of  the  commissioners,  and  separately  stating  the  facts 
found  and  the  conclusions  of  law.     Yam  v.  State,  127  N".  Y.  190. 

"Where  a  contract  for  board  and  lodging  provides  that  there  shall 
be  "  no  deduction  in  case  of  absence,"  the  measure  of  damage 
is  the  contract  price.  WUhinson  v.  Davies,  146  N.  Y.  25. 
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Board  of  Health  ;  See  Constitutional  Law  ;  Health. 

Bona  Fide  Purchaser ;  See  Bills  and  Notes  ;  Pwchaserfor  Value  / 
Sales  ;  Vendor  am,d  Purchaser. 

Bonds ;  See  Appeal ;  Office. 

The  sureties  for  the  performance  of  a  municipal  contract  are  not 
released  from  an  obligation  to  save  the  municipality  harmless 
from  claims  for  damages  for  personal  injuries  arising  from 
negligence  by  the  omission  of  the  municipality  to  exercise  the 
right  to  retain  the  contract  money  until  the  settlement  of  such 
claims.  Mayor  v.  Brady,  151  IST.  Y.  611. 

It  is  no  defense  to  an  action  on  the  official  bond  of  a  town  super- 
visor, that  public  school  moneys  placed  in  his  hands  for 
disbursement  under  the  statute  were  lost  without  fault  or 
negligence  on  his  part.      TilUnghast  v.  Merrill,  151  N.  Y.  135. 

What  changes  in  specifications  of  building  contract  do  not  affect 
the  bond  of  one  who  executed  it  to  secure  the  principal  con- 
tractor for  due  performance  by  the  sub- contractor. 

Hewricus  v.  JEnglert,  13Y  IST.  Y.  488. 

Paj'ments  by  the  principal  contractor  to  discharge  liens  filed 
against  the  building  for  work  and  materials  furnished  to  the 
sub-contractor,  in  the  absence  of  evidence  to  the  contrary,  give 
the  former  a  right  of  action  upon  the  bond  as  for  breach  of 
contract  by  the  sub-contractor.  Id. 

Under  a  bond  to  pay  such  part  of  the  indebtedness  of  a  third 
person  as  the  creditor  shall  after  due  diligence  fail  to  collect 
within  one  year  from  date,  held,  that  the  question  of  due 
diligence  was  properlv  left  to  the  jury. 

Salt  Springs  v.  Mat.  Bh.  Sloan,  135  IST.  Y.  371. 

The  fact  that  the  debtors  are  insolvent  and  have  made  an  assign- 
ment for  creditors  is  no  excuse  for  failure  to  prosecute.  Id. 

Eights  of  holders  of  income  bonds  secured  by  mortgage  issued  by 
a  railroad  company,  each  containing  a  covenant  for  payment  of 
income  semi-annually  out  of  the  earnings  of  the  road,  with  a 
provision  that  no  more  interest  should  be  paid  than  should  be 
certified  by  the  board  of  directors  to  have  been  earned  above 
expenses,  including  necessary  repairs,  considered. 

Thomas  v.  If.  y.  and  Greenwood  Lake  By.  Co.,  139  N.  Y. 
163. 

Liability  of  surety  of  deputy  sheriff  ;  what  is  misfeasance  of  such 
deputy.  Flach  v.  Brassel,  153  IST.  Y.  621. 

Separate  bonds  should  be  given  by  guardians  ad  litem  for  each 
infant  defendant.  Crouter  v.  Crouter,  133  N.  Y.  55. 

An  action  is  not  maintainable  on  a  bond  given  by  a  deputy  sheriff 
to  the  sheriff,  to  pay  to  the  latter  a  portion  of  fees  to  recover 
the  specified  proportion  of  fees. 

Deyoe  v.  Woodmorth,  144  N.  Y.  448. 
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Bonds  issued  by  a  cemetery  association  on  the  purchase  of  land, 
which  is  at  the  time  of  such  purchase  improved  for  cemetery 
purposes,  are  not  invalid  because  they  devote  75  per  cent,  of  the 
net  receipts  of  sales  to  their  payment. 

Seymoior  v.  Spring  Forest  Cemetery  Ass'n,  14A  N.  Y.  333. 

A  recital  referring  to  a  written  contract  annexed  thereto  in  a  bond 

conditioned  for  the  performance  of  "  each  and  every  condition 

therein  contained  "  is  sufficiently  broad  to  cover  a  breach  of 

covenants. 

Mayor  v.  New   Yorh  HefrigeraUng  Const/ruGUon  Co.,  14:6 
N.  Y.  210. 
A  sufficient  consideration  for  the  giving  of  a  bond  is  the  letting 
of  a  contract  on  the  promise  of  such  bond,  although  the  bond 
was  given  subsequent  to  the  commencement  of  the  work. 

Smith  V.  MoUeson,  148  N.  Y.  241. 
A  bond,  given  to  secure  the  payment  of  alimony,  construed. 

Ensign  v.  Jarvis,  147  N.  Y.  687. 
"When  action  upon  a  covenant  in  a  mortgage  bond  will  not  lie. 

BeUen  v.  Bwrke,  147  N.  Y.  542. 

Subsequent  purchasers  however,  without  notice  of  the  actual 

transportation,  may  seek  relief.  M. 

Release  of  a  surety  on  a  contractor's  bond  on  failure  to  give 

certificate,  construed.  Smith  v.  Molleson,  148  N.  Y.  241. 

"When  surety  will  not  be  released  by  the  recall  by  the  owner  of  a 

notice  to  terminate  contract.  Id. 

Bottles  ;  See  Corporations. 

"Where  the  manufacturer  on  the  sale  of  beverages  took  from  the 
customer  security  for  the  return  of  the  bottles,  to  be  retained  if 
they  were  not  returned,  hMd,  that  in  the  absence  of  an  agree- 
ment to  return  them  the  transaction  amounted  to  a  conditional 
sale  of  the  bottles.  People  v.  Camion,  139  N.  Y.  32. 

The  Bottling  Act  is  constitutional.  Jd. 

Boundaries;  See  Deeds. 

If  the  distance  specified  from  a  fixed  point  of  beginning  extends 
to  low  water  mark,  the  rule  that  monuments  control  distances 
mentioned  does  not  apply.    Oalces  v.  De  Zancey,  133  N".  Y.  227. 

A  boundary  by  the  ocean  beach  extends,  unless  otherwise  indi- 
cated, to  high  water  mark. 

McRdberts  v.  Bergman,  132  N.  Y.  73. 

In  the  interpretation  of  a  treaty,  which  supplanted  a  former 
treaty,  ancient  monuments  govern. 

Seneca  Nation  of  Indians  v.  Hugaboom,,  132  N.  Y.  492. 

A  re-survey  does  not  alter  the  boundary  lines.  Id. 

A  party  is  bound  by  the  conditions  imposed  by  a  statute  under 
which  suit  is  brought.  i^ 
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Bounty. 

The  purpose  of  Law  of  1865,  chapter  29,  was  to  reimburse  local- 
ities for  previous  expenditure  in  producing  their  quota  of  men. 
Taber  v.  Supervisors  of  Erie,  131  N.  Y.  432. 

The  word  "quota"  refers  to  the  number  called  for  by  the 
national  authorities.  Id. 

A  person  who  had  furnished  a  substitute  is  entitled  to  bounty 
only  when  the  substitute  had  been  credited  on  the  quota  called 
for.  Id. 

One  who  voluntarily  furnished  a  substitute  is  not  entitled  to  re- 
imbursement. Id. 

Breach  of  Promise  to  Marry. 

In  determining  whether  the  facts  in  an  action  for  breach  of  prom- 
ise to  marry  constituted  a  contract,  the  court  may  not  infer 
facts  not  sworn  to,  but  may  infer  the  meaning  and  intention. 

Tale  V.  CwUss,  151  K  T.  596. 

What  facts  and  circumstances  are  sufficient  to  justify  a  finding 
that  there  was  a  contract  between  the  parties.  Id. 

Mere  courtship  or  even  intention  to  marry  is  not  sufficient  to 
constitute  a  contract.  Id. 

Bridges  ;  See  Highways  /  I^e^o  Yorh  vmd  BroohVyn  Bridge. 

Maspeth  avenue  in  the  county  of  Kings  and  Queens  is  a  pubho 
highway  of  which  the  boards  of  supervisors  have  control. 

People  ex  rel.  Keens  v.  Boa/rd  of  Supervisors  of  Queens  Co., 
151  K  y.  190. 
When,  under  section  130  of  the  Highway  Law,  a  county  is  bound 
to  contribute  to  the  expense  of  a  free  public  bridge. 

People  ex  rel.  Root  v.  Board  of  Supervisors,  146  N.  Y.  107. 
What  is  a  town  bridge  within  the  meaning  of  the  statute.      Id. 
The  statutory  duty  imposed  upon  supervisors  to  rebuild  bridges 
across  streams  between  two  counties  and  to  divide  the  cost  be- 
tween the  counties  may  be  compelled  by  mandamus. 
People  ex  rel  Keene  v.  Supervisors  of  Queens,  142  N.  Y.  271.. 
The  office  of  the  writ  is  to  make  the  supervisors  act,  and  the 
exercise  of  their  discretion  as  to  the  manner  of  performance 
cannot  be  controlled  by  the  court.  Id. 

The  fact  that  the  plans  for  such  bridge  must  be  approved  by  the 
Secretary  of  War  does  not  justify  failure  to  rebuild,  and  will 
not  defeat  application  for  mandamus.  Id. 

Where  the  statute  clothes  the  General  Term  with  discretionary 
power  to  permit  the  erection  of  an  elevated  approach  to  a 
bridge,  upon  failure  to  obtain  property  owner's  consent,  their 
order  is  not  reviewable  on  appeal. 

Matter  of  East  River  Bridge  Co.,  143  JST.  Y.  249. 
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Brokers  ;  See  Agency  ;  factors ;  8t»ck  amd  Stock  Jobbing. 

An  agreement  by  joint  purchasers  of  land  to  pay  broker  who  ne- 
gotiated the  purchase  a  certain  sum  per  acre,  construed. 

Johnson  V.  Sirrett,  153  IS".  Y.  51. 

A  stock  broker  is  not  compelled  to  realize  upon  collateral  be- 
fore suing  for  balance  due. 

De  Cordova  v.  Ba/rnum,  130  N.  Y.  615. 

One  party  is  bound  by  a  contract  so  long  as  its  conditions  are 
fulfilled  by  the  other.  Bogm-s  v.  Wiley,  131  JST.  Y.  527. 

An  acceptance  of  a  benefit  may  operate  as  a  waiver  of  order  to 
close  an  account.  Id. 

Upon  producing  a  buyer  who  is  willing  and  able  to  purchase 
property  and  whom  the  seller  accepts  as  purchaser,  a  broker 
is  entitled  to  his  commission.         KeUey  v.  Baker,  132  N.  Y.  1. 

The  earning  of  the  commission  is  not  dependent  on  the  buyer 
carrying  out  his  contract.  Id. 

If  an  exchange  of  property  is  to  be  made,  it  is  no  defence  to  the 
broker's  suit  for  commission  that  the  title  to  the  property- 
offered  in  exchange  is  defective.  Id. 

Otherwise  if  the  broker  assumes  to  execute  for  his  principal  an 
executory  contract  of  sale  or  exchange.  Id. 

"Where  there  is  suiHcient  evidence  to  show  a  consideration  in  sup- 
port of  an  agreement  to  pay  for  services  it  should  be  submitted 
to  the  jury.  Myers  v.  Beam,,  132  N.  Y.  65. 

But  where  no  services  were  rendered  by  the  broker  the  promise 
was  void  for  failure  of  consideration.  Id. 

Where  stock  carried  on  a  margin  is  sold  without  proper  notice, 
a  subsequent  promise  by  the  customer  to  pay  the  amount  lost 
upon  the  sale  operates  as  waiver  of  notice  and  ratification  of 
sale.  Gillett  v.  Whiting,  141  N.  Y  Yl. 

In  such  case  the  court  is  justified  in  refusing  to  charge  that  to 
make  a  customer  liable  for  a  ratification  it  must  appear  that  he 
knew  his  legal  rights.  Id. 

Where  the  broker  sells  stock  without  notice  he  does  not  lose  his 
claim  against  the  customer  for  advances  made. 

Miner  v.  Bemeridge,  141  jN".  Y.  399. 

Before  a  real  estate  broker  can  recover  compensation  he  is  bound 
to  prove  that  he  found  a  purchaser  who  was  ready  and  willing 
to  buy  and  produced  him  to  the  purchaser. 

Gerding  v.  Haskin,  141  N.  Y.  514. 

Where  a  real  estate  broker  is  merely  employed  to  find  a  purchaser, 
the  seller  to  arrange  terms  and  conditions,  he  may  accept 
similar  employment  from  a  purposed  purchaser,  and  is  entitled 
to  commissions  from  both. 

KoMsas  V.  Gottfried  Krueger  Brewing  Co.,  142  JST.  Y.  40. 

The  mere  statement  that  the  purchaser  is  responsible,  in  answer 
to  an  inquiry  made  for  the  purpose  of  merely  finding  out 
whether  it  was  worth  while  to  consider  the  matter,  does  not 
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Brokers —  Continued. 

preclude  the  broker  from  accepting  employment  with  the  pur- 
chaser. Id. 

The  New  Jersey  statute  regulating  brokers'  commissions  applies 
only  where  he  is  authorized  to  sell  or  exchange  the  land  him- 
self. Id- 

A  judgment  in  favor  of  defendants  who  as  brokers  had  operated 
in  stocks  for  plaintiif 's  cashier  who  had  used  plaintiff's  funds  in 
his  speculations,  affirmed,  on  the  evidence. 

Cenin'al  Nat.  Bit.  v.   White,  139  N.  Y.  631. 

"Where  in  a  contract  for  the  sale  of  real  estate  negotiated  by  a 
broker  and  executed  by  his  employer,  a  provision  was  made  for 
the  payment  of  a  specified  sum  as  liquidated  damages  by  the 
purchaser  in  case  of  his  failure  to  perform,  which  sum  he  elected 
to  pay,  held,  that  the  broker  was  entitled  at  least  to  commis- 
sions.' Gilder  v.  Bmis,  13Y  N.  Y.  504. 

Facts  upon  which,  held,  that  under  a  contract  for  the  payment  of 
a  specified  commission  "if  sold  through  your  agency,"  no  com- 
missions were  earned.  Condict  v.  Cowdrey,  139  N.  Y.  273. 

A  broker,  employed  to  lease  real  property,  is  not  entitled  to  com- 
missions until  he  negotiates  a  lease  or  procures  the  execution  of 
a  valid  and  binding  agreement  for  a  lease. 

Crombie  v.  Waldo,  137  N.  Y.  129. 

Brooklyn ;  See  Municipal  Corporations  y  a/nd  BrooMyn  Bridge. 

When  duty  of  a  comptroller  is  ministerial  only,  performance  may 
be  controlled  by  irnandamius.  As  to  paid  work  on  a  contract 
where  an  action  of  certain  officials  is  conclusive. 

MatUr  of  Freel,  148  N.  Y.  165. 

Chapter    710,  Laws  1892,  modified  the  revised  charter  of  the 
city  of  Brooklyn  as  to  confer  on  the  fire  commissioners  the 
power  of  fixing  the  salaries  of  officers  of  the  fire  department. 
People  ex  rd.  Ddbson  v.  Fire  Comrs.  of  BrooMyn,  146  N.  Y.  35. 

Bufialo  ;  See  Mwn/icipal  Corporations. 

Section  504  of  the  charter  of  Buffalo,  requiring  contracts  with 
the  city  to  bind  the  contractors  not  to  discriminate  against 
members  of  labor  organizations  or  to  accept  more  than  eight 
hours  as  a  day's  work,  is  simply  directory. 

People  ex  rel.   Wa/rren  v.  Beck,  144  N.  Y.  225. 
When  an  assessment  for  paving  in  a  park  may  include  improve- 
ments on  streets  outside  park  used  to  furnish  proper  drainage. 
Kitbmger  v.  City  of  Buffalo,  148  K  Y.  332. 
Power  of  board  of  assessors  to  fix  district  assessment. 

People  ex  rel.  Lehigh  Valley  B.  E.  Co.  v.   City  of  Buffalo, 
147  K  Y.  675. 
Keal  property  is  assessed  for  improvement  erroneously,  the  court 
may  send  the  assessment  roll  back  for  correction.  Id. 
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Building  and  Loan  Associations. 

What  is  valid  defense  to  an  action  by  withdrawing  member  tore- 
cover  dues  paid  by  him. 

Engleha/rdt  v.  Fifth  Ward  Perrrument  Dime  Sanmigs  cfe 
Loom  Ass'n,  148  IST.  Y.  281. 
A  member  is  bound  by  a  reasonable  amendment  of  the  by-laws. 

Id. 
It  is  reasonable  to  pass  an  amendment  to  the  by-laws  that  with- 
drawing members  shall  be  paid  in  ordfer.  Id. 
Where  statute  provides  that  the  certificate  of  incorporation  may 
provide  for  three  different  classes  of  stock,  and  a  certificate  is 
refused  upon  that  ground,  its  issuance  may  be  compelled  by 
mcmdamus.    People  ex  rel  Fairchild  v.  Preston,  140  N.  Y.  649. 

Burden  of  Proof  ;  See  Evidence. 

Burglary ;  8ee  Criminal  Law. 

When  separate  counts  for  burglary,  larceny  and  receiving  stolen 
goods  may  be  joined  in  same  indictment. 

People  V.  Wilson,  151  N.  Y.  403. 

What  is  not  sufficient  to  exclude  inference  that  a  person  had  pos- 
session of  stolen  property.  Id. 

What  is  sufficient  mformation  to  give  jurisdiction  to  the  magis- 
trate to  issue  a  warrant.  Swa/rt  v.  Bidka/rd,  143  N.  Y.  264. 

Business  Corporations ;  See  Corporations. 

The  filing  in  the  office  of  the  Secretary  of  State  of  the  certificate 
of  full-paid  stock  of  a  corporation  organized  under  the 
Business  Corporation  Act  of  18Y5  was  a  sufficient  compliance 
with  the  statute,  though  not  filed  in  office  of  county  clerk. 

Jones  V.  Butler,  146  N.  Y.  35. 


Calendar. 

The  bare  fact  that  the  sheriff  has  levied  upon  certain  certificates 
of  stock  belonging  to  the  defendant  and  in  the  possession  of 
another,  wiU  not  entitle  party  to  preference. 

Nichols  V.  'Soranton  Steel  Co.,  135  IST.  Y.  634. 
Under  section  791,  subdivision  5  of  the  Code,  a  party  is  not  en- 
titled to  preference  where  other  persons  are  joined  with  him 
individualh'',  although  they  may  be  executors. 

Haux  V.  DryDoch  Savings  Institution,  150  N.  Y.  581. 
Though  preference  was  sought  on  the  ground  that  plaintiff  was 
an  executrix  she  shall  be  refused  advancement,  since  she  had 
not  brought  the  action  in  that  capacity. 

People  v.*^  Cannon,  139  IST.  Y.  645. 
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Calendar —  Continued. 
The  provision  of  section  791,  subdivision  10  of  Code,  giving  a  pref- 
erence to  causes  entitled  thereto  by  the  general  rules  of  prac- 
tice, does  not  apply  to  the  calendar  of  the  Court  of  Appeals. 

Nichols  V.  Scromton  Steel  Co.,  135  K  Y.  634. 

Canals  ;  See  Boa/rd  of  Clmms  ;  NegUgenoe  ;  State. 

"When  time  under  which  Revised  Statutes  (226,  §  49),  as  to  limita- 
tion of  time  during  which  claim  may  be  brought,  begin  to  run. 

Tmo  V.  State,  127  N.  Y.  190. 

As  to  land  temporarily  taken,  the  statute  does  not  begin  to  run 
until  the  state  has  ceased  to  use  the  lands.  Id. 

Jurisdiction  of  the  board  of  claims  does  not  include  claims  for 
damages  for  injury  resulting  to  a  person  on  a  canal  boat 
through  the  negligence  of  servants  or  agents  of  the  state. 

LooTce  V.  State,  140  N.  Y.  480. 

Under  Laws  1870  (c.  321),  filing  of  claim  with  canal  appraisers  is 
essential  to  give  them  jurisdiction.  Proof  of  addressing  and 
mailing  a  statement  of  the  claims  to  the  canal  appraisers  is 
not  enough.  Gates  v.  State  qfW.   Y.,  128  N.  Y.  221. 

The  jurisdiction  of  the  tribunal  being  limited  and  special,  no 
presumption  in  support  of  it  will  be  entertained.  Id. 

The  state  is  liable  for  injuries  sustained  through  a  defect  in  a 
bridge  over  an  abandoned  portion  of  the  canal  which  was  still 
maintained  by  the  state.         Woodman  v.  State,  127  N.  Y.  397. 

The  provisions  of  the  said  act  has  reference  only  to  damages  in- 
cident to  the  discontinuance.  Id. 

It  was  the  intention  of  the  state  to  continue  the  control  of  the 
superintendent  of  public  works  over  the  bridges  until  they 
were  disposed  of.  Id. 

Chapter  524  of  1857  was  a  valid  additional  appropriation  of  the 
water  of  Owasco  lake  subject  to  the  right  of  riparian  owners 
to  be  compensated  for  damages. 

Wright  v.  Shamaham,,  149  IST.  Y.  495. 

An  implied  promise  arising  from  conduct  is  sufficient  to  protect 
property  from  injury  by  the  state. 

Putnam  v.  State  of  N.  T.  132  N.  Y.,  344. 

Land  or  water  appropriated  by  the  state  must  be  definitely  as- 
certained and  described. 

Han/den  v.  State  of  N.  T.,  132  JS".  Y.  533. 

The  state  has  power  to  cure  a  defect  in  a  former  appropriation 
of  land  and  to  award  compensation  for  additional  land  taken. 

Id. 

A  person  is  not  bound  by  a  report  in  which  his  claim  was  not 
considered.  Id. 

Where  the  description  is  definite  an  appropriation  is  valid.      Id. 

Where  it  did  not  appear  that  the  overflow  of  a  river  the  channel 
139 


2210  Canals — Careibes,  I. 

Canals — Continued. 

of  which  the  state  had  changed  would  not  have  occurred  if  the 
change  had  not  been  made,  held,  that  the  state  was  not  liable 
for  not  maintaining  a  guard-bank. 

Stone  V.  State  of  N.  Y.,  138  K  Y.  124. 

"Where  the  state  had  abandoned  the  canal  more  than  seven  years 

before  the  damage,  under  L.  1877,  c.  404,  which  provided  that 

no  claim  should  accrue  because  of  the  abandonment,  held,  that 

the  claim  was  not  maintainable.  Id. 

Cancellation ;  See  Cloud  on  Title  y  Mistake  y  Reformation  of  In- 
struments. 

Failure  of  plaintiff  to  rescind  contract  procured  by  fraud  consid- 
ered, and  held  under  the  circumstances  not  sufficient  to  de- 
prive him  of  his  remedy  in  equity. 

Haslerg  v.  McCarty,  127  N.  T.  655. 

When  a  creditor  of  an  intestate  may  maintain  an  action  to  can- 
cel a  forged  mortgage. 

Nat.  BTc.  of  We»t  Troy  v.  Levy,  127  N.  Y.  549. 

When  such  action  is  not  in  the  nature  of  a  creditor's  bill,  it  is 
not  necessary  to  show  the  docketing  of  plaintiff's  judgment 
and  the  return  unsatisfied  of  the  execution  upon  it  before  com- 
mencing the  action.  Id. 

Carriers;  See  Freight ;  Negligence  ;  Sail/roads;  Shi^s  and  Vessels. 
I.  Freight. 
II.  Passengers. 

I.  FKEIGHT. 

A  custom  of  steamship  companies  to  pay  land  freight  charges 
upon  receiving  goods  on  board  their  vessels,  will  not  sustain 
an  action  for  the  recovery  of  such  freight  upon  goods  destroyed 
upon  the  wharf. 

iV^.  Y.  Lake  Erie,  etc.,  H.  R.  Co.  v.  Nat.  Steamship   Co 
137  K  Y.  23. 

Each  of  several  carriers  through  whose  hands  freight  passes  has 
lien  upon  the  goods  for  his  unpaid  freight  until  delivered  to 
the  consignee.  Id. 

Until  delivery  of  such  goods  has  been  accomplished,  such  contract 
imposes  no  duty,  express  or  implied,  on  the  part  of  a  carrier 
by  'water  to  reimburse  a  preceding  land  carrier  for  its  share 
of  the  cost  of  transportation.  Id. 

Upon  a  shipment  under  a  contract  by  the  carrier  to  transport  at 
reduced  rates,  upon  condition  that  in  the  event  of  loss  or  in- 
jury the  carrier's  liability  shall  be  limited  to  a  valuation  speci- 
fied, the  shipper  can  in  case  of  loss  recover  no  more  than  the 
specified  sum. 

Zimmer  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  137  E".  Y.  460. 
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Carriers, — Continued. 

Shipper  will  be  held  chargeable  with  knowledge  of  and  to  have 
assented  to  terms  of  contract  where  he  had  opportunity.      Id. 

Where  compliance  with  the  terms  of  a  stipulation  is  necessary 
to  secure  reduction  of  rates,  failure  to  so  comply  forfeits  the 
privilege.         '  Lough  v.  Outerhridge,  143  N.  Y.  271. 

A  shipment  bill  providing  that  the  carrier  will  not  be  responsible 
for  delay,  will  not  relieve  it  from  the  consequences  of  delay 
caused  by  its  negligence. 

Jennmgs  v.  Grcmd  Trunk  By.  Co.,  127  N.  Y.  438. 

Provisions  in  a  shipping  bill  requiring  presentment  of  damages 
within  36  hours,  held,  under  the  circumstances  to  be  unreason- 
able. Id. 

A  person  authorized  to  deliver  property  of  another  may  ordinarily 
be  considered  a  carrier  as  having  authority  to  accept  terms  of 
affreightment.  Id. 

"Where  the  goods  are  delivered  pursuant  to  a  previous  under- 
standing the  person  making  the  delivery  cannot  accept  condi- 
tions. Id. 

When  shipper  is  not  chargeable  with  notice  of  terms.  Id. 

Eailroad  company,  undertaking  to  deliver  goods  at  a  point  be- 
yond its  own  line,  is  responsible  for  the  consequence  oi  any  de- 
fault or  want  of  reasonable  diligence,  unless  relieved  by  some 
limitation.  Id. 

It  seems,  where  it  does  not  contract  to  transport  goods  further 
than  the  terminus  of  its  own  road,  it  is  only  bound  to  carry 
them  to  that  point.  Id. 

Evidence  held  sufficient  to  justify  a  finding  of  contract  to  trans- 
port to  destination  beyond  the  carrier's  own  line.  Id. 

Facts  upon  which,  held,  that  carrier  could  not  be  charged  as  an 
insurer  as  for  a  deviation,  because  the  steamer  discharged  at 
Southampton  and  did  not  go  to  London. 

Bohertson  v.  Ifat.  Steamship  Co.,  139  N.  Y.  416. 

Provisions  in  a  shipping  receipt  that  no  statuary  will  be  carried 
unless  a  memorandum  in  writing  stating  its  character  and  value 
is  also  delivered,  and  a  proper  extra  price  paid,  do  not  relieve 
a  carrier  from  negligent  act  of  its  servants. 

Bathhone  v.  iV.  T.  Cenl/ral,  etc.,  B.  B.  Co.,  140  N.  Y.  48. 

Unless  he  is  informed  before  or  when  the  goods  are  received  of 
their  unusual  value,  the  carrier  is  exempted  for  his  negligence. 

Id. 

Where  the  marks  on  the  package  indicate  its  nature,  its  accept- 
ance without  the  written  memorandum  will  be  deemed  a  waiver 
of  the  terms  of  the  shipping  receipt.  Id. 

II.  PASSEISTGEES. 
When  a  steamboat  company  is  liable  to  a  passenger  for  the  loss 
by  theft.     Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163. 
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Carriers — Continued. 
The  business  of  a  ferry  company  must  be  conducted  with  such 
care  and  skill  as  will  make  the  entrance  upon  its  boats  safe  for 
persons  of  ordinary  prudence. 

Bace  V.  Union  Perry  Co.,  138  N.  Y.  644. 
When  the  question  of  reasonableness  of  the  rule  should  not  be 
submitted  to  the  jury. 

B(wTc6r  V.  C.  P.,  N.  &  E.  E.  R.  E.  Co.,  151  N.  Y.  237. 
A  common  carrier  need  not  call  to  the  particular  attention  of 
each  passenger  a  reasonable  and  just  rule  which  it  has  pro- 
mulgated. Id. 
The  owner  of  a  ship  is  not  liable  for  mistakes  of  a  physician  em- 
ployed thereon  according  to  law. 

Allam,  V.  State  Steamship  Co.,  133  N.  Y.  91. 

Case  ;  See  Appeal  y  Practice. 

It  is  not  necessary  that  there  should  be  a  certificate  that  the  case 
contains  all  the  evidence  in  order  to  authorize  a  review  of 
exceptions  to  the  rulings  or  charge  of  the  trial  judge. 

Eosenstein  v.  Fox,  160  IS".  Y.  354. 
Eequests  and  refusals  to  find,  or  exceptions  duly  taken  thereto, 
are  properly  a  part  of  the  "  case  "  on  appeal. 

Tovng  V.  Toimg,  138  IST.  Y.  626. 
A  party  seeking  to  strike  out  his  adversary's  exceptions  on  the 
ground  that  they  were  not  duly  filed  must  show  so  affirm- 
atively. Id. 
An  exception  is  not  available  where  the  subject-matter  is  omitted 
on  appeal. 

Patten  v.  United  life  &  Accident  Ins.  Assoc.  133  N.  Y. 
450. 

Cattle  ;  See  Animals  ;  Est/rays. 

Cause  of  Action ;  See  Action,  Eight  of. 

Cemeteries. 

It  seems,  an  action  lies  against  a  cemetery  association,  upon  its 
certificate  of  indebtedness,  for  sums  applicable  to  the  payment 
of  such  certificate. 

Thacher  v.  Hope  Cemetery  Assn.,  126  N.  Y.  507. 
A  corporation  unable  to  use  its  lands  for  corporate  purposes  may 
be  dissolved. 

People  ex  rel.  Oak  Rill  Cemetery  Association  v.  Pratt  129 

]Sr.  Y.  68. 

The  dissolution  must  be  according  to  statute.  Id. 

Possession  of  a  lot  under  color  of  title  for  more  than  twentv  vears 

will  protect  the  holder.        Conger  v.  Treadway,  132  N.  Y.  259. 


Cemeteries — Ceetioraei.  221S 

Cemeteries —  Continued. 
"Where  owners  of  land  organize  a  corporation  for  its  management 
as  a  cemetery,  of  which  they  are  the  solo  stockholders,  and 
convey  the  land  to  it  in  exchange  for  corporate  bonds,  the  fact 
that  the  land  was  not  worth  the  sum  secured  is  immaterial,  as 
the  transaction  is,  in  substance,  simply  a  change  in  the  manner 
of  holding  the  land. 

Seymour  v.  Spring  Forest  Cemetery  Assn.,  144  N.  Y.  333. 

An  agreement  for  the  purchase  of  land  by  a  cemetery  association 

made  prior  to  the  filing  of  the  certificate  of  incorporation  is 

ratified  and  validated  by  subsequent  acceptance  of  the  deeds. 

Id. 

Bonds  issued  by  a  cemetery  association  on  the  purchase  of  land 

which  is  at  the  time  of  such  purchase  improved  for  cemetery 

purposes  are  not  invalid  because  they  devote  75  per  cent,  of  the 

net  receipts  of  sales  to  their  payment.  Id. 

Certiorari ;  See  Taxation. 

The  limitation  of  four  months  for  taking  out  and  serving  a  writ 
of  certiorari,  contained  in  Code  Civil  Procedure  (§  2125),  does 
not  apply  to  proceeding  to  review  an  order  of  commissioners 
of  highways  laying  out  a  highway. 

People  ex  ret.  Cook  v.  Hild/reth,  126  N.  Y.  360. 

The  statute  has  extended  the  operation  of  the  writ  beyond  what 
it  had  of  common  law ;  what  the  court  may  review.  Id. 

Certiorari  does  not  lie  to  review  an  assessment,  before  the  board 
of  revision  has  acted  thereon. 

People  ex  rel.   Ma/rtin  v.    Gilon,  appeal   dismissed,    12& 
N.  Y.  651. 

Upon  certiorari  to  review  an  assessment  for  a  local  improvement^ 
the  determination  of  the  assessors  as  to  the  property  benefited 
and  the  extent  thereof,  is  not  subject  to  review  except  for  errors, 
of  law.  People  ex  rel.  Da/oidson  v.  Oilon,  126  N.  Y.  147. 

Under  section  2120,  subdivision  2  of  the  Code,  an  award  made  by 
commissioners  appointed  to  estimate  loss  by  reason  of  change 
of  grades  of  streets  may  be  reviewed  by  certiorari. 

Matter  of  Fitch,  147  N.  Y.  334. 

Unless  there  is  an  admission  in  the  return  of  facts  alleged  in  the 
petition,  the  court  under  section  2138  of  the  Code  cannot  con- 
sider the  allegations  of  the  petition. 

Miller  v.  Wurster,  149  IST.  Y.  549. 

The  granting  of  a  writ  to  a  taxpayer  under  Laws  1880  (c.  269), 
is  a  matter  of  right.  Matter  of  Corwin,  135  N.  Y.  245. 

The  provision  of  the  act  of  1880,  allowing  the  application  to  be 
made  within  fifteen  days  after  the  completion  and  delivery  of 
the  roll  and  the  giving  of  notice,  cannot  be  abridged  by  any  act 
of  the  assessors  or  common  council.  Id. 
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Certiorari —  Continued. 

The  petition  on  such  application  is  in  the  nature  of  a  pleading  and 
only  conclusions  of  fact  need  be  stated.  Id. 

It  is   a  cardinal    principle,    as   applicable    to    proceedings    by 
oerUorari  as  to  other  legal  proceedings,  that  a  party  cannot  be 
heard  in  court  who  has  no  interest  in  the  matter  pending.  ^ 
People  ex  rel.  Blakslee  v.  Com'rs  of  Lam,d  Office,  135  N.  Y. 
447. 
Proper  parties  to  writ  of  cerUorari  to  review  the  decisions  of  the 
comptroller  canceling  the  title  of  the  state  to  lands  Avithin  the 
forest  preserve,  considered. 

People  ex  rel.  Forest  Commission  v.  Gampiell,  152  N.  Y.  51. 
When  the  return  of  a  writ  of  certiorari  states  two  dates,  one 
definitely  and  one  indefinitely,  the  former  will  control. 

People  ex  rel.  Jordon  v.  Martm,  152  N.  Y.  311. 
Decision  by  the  comptroller  for  payment  of  taxes  may  be  reviewed 
by  certiorari. 

People  ex  rel.  Brush  Elect/rio  Mfg.    Co.  v.   Wemple,  129 

N.  Y.  543. 

The  writ  is  appropriate  only  to  review  the  judicial  action  of 

inferior  courts  or  officers  or  bodies  exercising  judicial  functions. 

People  ex  rel.  Trustees  of  Jamaica  v.  Supervisors  of  Queens, 

131  K  Y.  468. 

It  is  not  available  to  review  the  action  of  a  public  ofiicer  or  body 

which  is  merely  legislative  or  administrative.  Id. 

Mere  legislative  action  is  not  reviewable  by  oertiffra/ri.  Id. 

"Where  the  bringing  of  the  writ  is  erroneous  it  should  be  quashed. 

Id. 
It  is  not  proper  to  review  by  cerUora/ri  an  order  of  the  County 
Court  confirming  the  report  of  commissioners  appointed  to  lay 
out  a  highway. 

People  ex  rel.  D.  L.  &  W.  R.  R.  Co.  v.  Comity  Court  of 

Onondaga  County,  152  E".  Y.  214. 

Where  the  commissioners  of  taxes  refuse  to  decide  in  accordance 

with  uncontradicted  evidence  as  to  the  actual  value  of  the 

capital  stock  and  surplus  of  a  corporation  liable  to  taxation, 

such  refusal  amounts  to  legal  error  reviewable  by  certiorari. 

People  ex  rel.  Edison  Elect/rio  'Rlvmiinatmiq  Co.  v.  Ba/rher, 

139_K  Y.  55.  ■ 

Otherwise,  it  seems,  where  they  proceeded  upon  information  or 

evidence  tending  to  support  their  decision  in  deciding  upon 

questions  of  value.  /^. 

A  relator,  who  does  not  claim  to  be  the  owner  of  the  adjoining 

upland,  has,  therefore,  no  status  to  review  the  action  of  the 

land  commissioners  in  granting  to  a  third  person,  a  strip  of 

land  under  water. 

People  ex  rel.  Blakslee  v.  Comers  of  Land  Oifice,  135  N  Y 
447. 
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Certiorari —  Continued. 
The  facts  that  the  relator  has  filled  in  some  of  the  lands  under 
water  gives  him  no  title  thereto.  Id. 

An  order  quashing  a  writ  of  eertiorwri  because  relator  had  no 
power  to  prosecute  it  is  reviewable  by  the  Court  of  Appeals. 
People  em  rel.  Forest  Commission  v.  Campbell,  152  JN .  Y.  51. 
The  action  of  the  Board  of  Supervisors  in  establishing  a  town  fire 
district  is  legislative  and  cannot  be  reviewed  by  cerUorari. 

People  eji  rel.  C  Connor  v.  Board  of  Svpervisors  of  Queens 

Co.,  153  N.  Y.  370. 

An  appeal  may  be  taken  to  the  Court  of  Appeals  from  an  order 

dismissing  a  writ  of  certiora/ri  for  want  of  jurisdiction.  Id. 

In  a  petition  for  a  certiora/ri  to  review  an  assessment  for  taxation 

under  chapter  269,  Laws  1880,  on  the  ground  of  irregularity, 

only  the  conclusions  of  fact  need  be  stated. 

People  ex  rel.  Com,m£,rcial  Mutnial  Ins.  Co.  v.  Tax  Com/rms- 

sioners,  144  N.  Y.  483. 

"When  a  petition  for  cerUorari  to  review  an  assessment  sufficiently 

specifies  the  grounds  of  illegality.  Id. 

An  order  quashing  a  writ  of  certiora/ri  issued  under  chapter  269, 

Laws  1880,  to  review  an  assessment  of  the  personal  property  of 

a  corporation  for  taxation,  is  appealable  to  the  Court  of  Appeals. 

Id. 

Where  a  statute  permits  a  local  board  of  health  to  act  upon  its 

own  inspection   and  knowledge   of   an   alleged   nuisance,  its 

determination  upon  the  question  is  not  reviewable  bv  certiora/ri. 

People  ex  rel.  Copcutt  v.  Board  of  Health  of  Yonkers,  140 

It  seems,  that  the  proceedings  of  a  board  of  health  illegally  con- 
stituted cannot  be  reviewed  upon  certiorari.  Id. 

Certiora/ri  may  issue  to  review  proceedings  for  criminal  contempt. 
People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219. 

The  act  of  the  police  commissioners  in  selecting  newspapers  to 
publish  list  of  nominations  for  public  office  is  judicial,  and  may 
be  reviewed  in  certiora/ri. 

People  ex  rel.  Press  Pub.  Co.  v.  Martin,  142  N.  Y.  228. 

A  statement  in  the  return  which,  shows  literal  compliance  with 
the  statute  is  conclusive  upon  the  court.  Id. 

In  such  case  if  the  return  be  false,  the  remedy  of  the  relator  is  by 
an  action  for  making  a  false  return.  Id. 

An  action  will  lie  against  a  highway  commissioner  for  making  a 
false  return  to  a  writ  of  cert%ora/r%. 

Bea/rdslee  v.  Dolge,  143  IST.  Y.  160. 

An  order  of  the  Governor,  disbanding  a  militia  company,  is  not 
reviewable  by  writ  of  certiorari,  as  it  is  not  a  judicial  deter- 
mination. People  ex  rel.  leo  v.  Hill,  126  N.  Y.  497. 

Nor  though  it  is  claimed  that  the  act  under  which  order  was 
made  was  unconstitutional  can  courts  intervene.  Id. 
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Certiorari — Continued. 
Where   there  is  evidence  to  support  the  determination  of  the 
assessors  as  to  value  of  property  of  corporation,  it  will  not  be 
reviewed  by  the  Court  of  Appeals. 

People  ex  rel.  Seeker- J  ones- Jewell  Milling  Co.  v.  Ba/rker, 
147  K  Y.  31. 
A  petition  for  a  writ  of  certiora/ri  under  chapter  269,  Laws  1880, 
to  review  an  assessment  for  taxation  on  the  ground  of  illegality, 
must  specify  the  alleged  illegality.     » 

People  ex  rel.  Commeroial  Mutual  Ins:  Co.  v.  Tax  Commis- 
sioners, reversed,  144  N.  Y.  483. 
A  petition  which  alleges  that  an  assessment  is  illegal,  invalid,  void 
and  erroneous,  and  specifies  as  grounds  of  illegality  and  error 
that  the  commissioners  overestimated  the  valuation  of  scrip 
representing  capital  and  surplus  and  "  illegally  and  erroneously 
included  in  their  valuation  of  personal  property  "  certain  sums, 
raises  on\j  the  questions  of  overvaluation.  Id. 

Challenge ;  See  Jury. 

Champerty  ;  and  Maintenance  ;  See  Attorney. 

What  does  not  constitute  adverse  possession  against  the  remain- 
derman rendering  his  deed  void  under  the  Champerty  Act. 

Sand  V.  Church,  152  IST.  Y.  174. 

Chancery ;  See  Equity. 

Charitable  Associations  ;  See  Benevolent  Associations. 

Charitable  Requests  ;  See  Trusts. 

Charitable  Trusts  ;   See  Trusts. 

Charter  Party ;  See  Ships  and  Vessels. 

Although  navigated  by  unlicensed  pilot,  a  vessel  is  not  to  be  con- 
sidered unseaworthy.  Tebo  v.  Jordan,  147  I^.  Y.  387. 

Mere  representations  'by  the  owner  of  a  wharf  which  are  not  em- 
braced in  the  charter  party  fail  to  show  a  contract  obligation 
on  his  part.  MoCaldin  v.  Parke,  142  N.  Y.  564. 

When  a  charter  party  is  relieved  from  the  efPect  of  a  covenant 
to  deliver  the  vessel  in  good  order  at  the  expiration  of  the 
term,  where  such  vessel  was  destroyed  by  fire  without  fault  on 
the  part  of  the  hirer.  Young  v.  Leary,  135  N.  Y.  569. 

Where  there  is  a  waiver,  on  the  part  of  the  owner,  of  delivery  of 
the  vessel  on  the  day  specified  and  extension  of  time  therefor, 
a  destruction  of  the  vessel  in  the  mean  time  without  fault  on 
the  part  of  the  hirer  will  be  a  destruction  before  any  breach  of 
the  contract.  Jd. 
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Charter  Party — Continued. 
It  seems,  that  a  party  can,  if  he  so  please,  bind  himself  to  deliver, 
notwithstanding  the  thing  may  perish  which  he  contracts  to 
deliver.  Id. 

Chattels ;  See  Conversion  ;  Mxtures  /  Personal  Property  ;  Sales. 

A  contract  with  a  lithographing  company  under  which  it 
makes  impressions  upon  stones  from  designs  furnished  by  a 
person,  the  title  to  the  stones  to  remain  in  the  company,  will 
not  sustain  an  action  of  conversion  by  such  person  against  one 
acquiring  title  to  the  stones  through  chattel  mortgage  fore- 
closure. 

Knight  v.   Sackett   <&    Wilhelms  lithographing   Co.,  141 
K  Y.  404. 

Chattel  Mortgage. 

I.  What  is. 
II.  Rights  of  Parties. 
III.  Filing. 

I.  WHAT  IS. 

A  mortgage  cannot  be  given  future  effect  as  a  lien  upon  property 
not  in  existence  when  the  rights  of  creditors  have  intervened. 
Rochester  Distilling  Co.  v.  Easey,  142  N.  Y.  570. 
A  chattel  mortgage  upon  a  crop  which  has  not  been  planted  is 
not  effectual  as  against  a  subsequent  execution  creditor.        Id. 
It  seems,  that  such  mortgage  might  operate  by  way  of  present 
contract,  that  the  creditor  should  have  a  lien  upon  the  prop- 
erty when  it  comes  into  existence,  which  equitj^  would  enforce. 

Id. 
When  an  instrument  will  be  considered  a  chattel  mortgage. 

Susmam  v.   Whyna/rd,  149  N.  Y.  127. 

A  bill  of  sale  absolute  in  form  accompanied  by  an  agreement  to 

re-deliver  on  the  repayment  of  the  debt,  is  a  chattel  mortgage. 

Button  V.  Rathbone,  Sa/rd  <&  Co.,  affirmed,  126  N.  Y.  187. 

A  bill  of  sale  of  goods  stored  in  a  warehouse,  the  goods  not  being 

delivered  to  the  vendees,  is  a  mortgage  and  not  a  pledge. 

People  V.  K  Remvngton  c6  Sons,  affirmed  on  opinion  below, 
126  K  Y.  654. 

II.  EIGHTS  OF  PAETIES. 

A  condition  in  a  chattel  mortgage  given  to  secure  a  note  that 
the  principal  shall  become  instantly  due  if  the  mortgagor  "  per- 
mits or  suffers  any  attachment  or  other  process  against  prop- 
erty to  be  issued  against  it,"  refers  to  the  property  described 
in  the  mortgage. 

Robertson  v.  Ongley  Elecinfic  Co.,  146  N.  Y.  20. 

When  default  is  made  in  the  payment  of  the  debt  secured  by  a 
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Chattel  Mortgage—  Continued. 

mortgage  on  personal  property  the  legal  title  to  the  property- 
becomes  vested  in  the  mortgagee. 

Kimball  v.  Farmers  and  Mechanics'  Nat.  Blc,  138  N.  T.  500. 

It  seems,  however,  that  so  long  as  the  mortgagor  of  a  vessel  is  not 
disturbed  in  his  possession  he  is  entitled  to  receive  the  freight. 

Id. 

Case  of  several  mortgages  on  same  vessel,  held,  that  as  between 
two  mortgagors  the  former  had  the  prior  right  to  the  freight, 
less  the  sum  paid  by  latter  to  discharge  the  liens  and  the  ex- 
penses of  returning  the  vessel.  Id. 

Mortgagee  may  sue  for  conversion  upon  sale  of  mortgaged  prop- 
erty. Moore  v.  Prentiss  Tool  on  Supply  Co.,  133  N.  T.  144. 

An  oral  agreement  cannot  alter  the  terms  of  a  written  instrument. 

Id. 

Creditors  of  a  mortgagor  of  chattels  under  a  mortgage  not  refiled 
pursuant  to  Laws  1833,  chapter  149,  as  amended  by  Laws  1879, 
chapter  418,  acquire  no  rights,  before  judgment  and  execution 
upon  their  claims.  Tremwine  v.  Mortifner,  128  N.  Y.  1. 

In  such  case  mortgagor  may  deliver  that  property  in  any  honest 
way.  Id. 

Circumstances  under  which  held  that  the  purchaser  at  a  sale 
under  execution  against  debtor  issued  on  judgment  obtained 
after  an  assignment  could  not  maintain  an  action  for  conversion 
against  the  mortgagee,  who  took  possession  of  goods  before 
assignment  and  before  the  judgment  was  obtained.  Id. 

Whether  a  creditor  could  in  such  an  action  maintain  an  action, 
query.  Id. 

A  creditor  can  only  enforce  his  lien  after  failure  of  mortgagee 
to  record  a  chattel  mortgage  by  levy  or  the  appointment  of  a 
receiver,  and  loses  his  lien  by  not  proceeding  until  after  an 
assignment.  Kitchen  v.  Lowery,  127  N.  Y.  53. 

Commencement  of  a  creditor's  suit  -^vithout  the  appointment 
therein  of  a  receiver  is  insufficient  to  secure  the  lien  of  creditor 
as  against  such  chattel  mortgage.  Id. 

III.  FILING. 

Transfer  to  general  assignee  by  debtor  of  goods  covered  by  chattel 
mortgage  void  for  want  of  refiling  authorized  assignee  to  re- 
cover goods  from  sheriff.  Bowdish  v.  Page,  153  N.  Y.  104. 

Failure  to  file  a  chattel  mortgage  renders  it  void  as  to  the  then 
existing  creditors  of  the  mortgagor. 

Stephens  v.  Perrine,  143  N".  Y.  476. 

Where  it  is  filed  by  the  mortgagee  who  takes  possession  of  and 
sells  the  property  before  the  creditors  enter  judgment  and  issue 
execution,  the  rights  of  the  creditors  are  not  affected.  Id. 

Otherwise,  it  seems,  in  case  of  a  transfer  of  the  property  in  good 
faith  to  pay  the  mortgage  debt.  Id, 
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Chattel  Mortgage — Continued. 

In  such  case  a  receiver  appointed  in  supplementary  proceedings 
may  maintain  an  action  for  the  proceeds.  Id. 

The  provisions  of  L'avvs  1833  (c.  279,  §  1),  rendering  void  as  to 
creditors  a  chattel  mortgage  which  is  not  filed  as  directed  in 
a  succeeding  section  of  the  act,  applies  in  favor  of  antecedent 
creditors  of  the  mortgagor.  Ka/rst  v.  Game,  136  N.  Y.  316. 

A  simple  contract  creditor  is  as  much  within  the  protection  of 
the  statute  as  a  creditor  whose  debt  has  been  merged  in  a  judg- 
ment. Id. 

A  delay  of  six  weeks  in  filing  a  mortgage,  without  any  circum- 
stance rendering  so  long  a  delay  necessary  is  not  a  compliance 
with  the  act,  and  subordinates  the  claim  of  the  mortgagee  to 
that  of  prior  creditors.  Id. 

Checks  ;  See  Bwriks  amd  Bcmlcvng  ;  Bills  and  Notes. 

Children. 

On  an  appeal  under  section  Y49  of  the  Code  of  Civil  Procedure 
from  the  commitment  of  children  pursuant  to  section  291  of 
the  Penal  Code,  when  the  evidence  upon  which  the  appeal  is 
allowed  does  not  allege  any  errors  with  reference  to  a  deter- 
mination of  the  facts,  the  evidence  is  not  required  to  be  re- 
turned, and  the  failure  of  the  magistrate  to  preserve  it  furnishes 
no  ground  for  reversal.  JPeople  v.  Giles,  152  N.  Y.  136. 

It  is  the  duty  of  the  magistrate  holding  courts  of  special  sessions 
to  keep  minutes  in  order  that  their  decisions  may  be  reviewed. 

Churches  ;  See  Religious  Associations. 

Citizenship ;  See  Aliens. 

City  of  New  York ;  See  Mimicipal  Corporations. 

Civil  Damage  Act ;  See  Excise  ;  Liquor  Tax  Law. 

The  amendment  requiring  notice  before  an  action  can  be  main- 
tained did  not  apply  to  defeat  existing  causes  of  action. 

Quimlarn  v.  Welch,  141  N.  Y.  158. 

"Where  the  evidence  of  an  infant  child  is  sufficient  in  an  action 
for  sale  of  liquor  to  her  father  producing  intoxication  which 
resulted  in  his  death,  the  case  should  be  submitted  to  the  jun'^. 

Id. 

Its  interpretation  should  be  according  to  its  true  intent  and 
meaning.  Dudley  v.  Parker,  132  IS.  Y.  386. 

The 'furnishing  of  liquor  must  be  the  proximate  cause  of  the  in 
jury  resulting  from  intoxication.  Id. 
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Where  the  injury  was  not  caused  by  the  party  to  whom  it  was 

sold,  the  sale  cannot  be  said  to  be  the  proximate  cause  of  such 

injury.  Id. 

The  knowledge  of  agent  is  knowledge  of  principal. 

Hall  V.  Oermcmi,  131  K  Y.  5-36. 
The  knowledge  may  be  established  by  direct  or  circumstantial 

evidence.  Id. 

The  landlord  is  not  bound  to  insert  a  covenant  on  part  of  the 

tenant  not  to  sell  liquor  on  the  premises.  Id. 

"Where  the  lease  is  at  will  or  sufferance  it  is  the  landlord's  duty 

to  prohibit  sale  of  liquor.  Id. 

Liability  exists  if  the  liquor  sold  contributed  in  the  slightest 

degree  to  the  injury.  Id. 

The  principal  is  bound  by  the  conduct  of  his  agent.  Id. 

Civil  Rights  ;  See  ConstituUonal  Law. 

The  civil  rights  acts  of  1895  confers  no  absolute  right  of  admis- 
sion to  a  public  race  meeting  on  the  person  who  has  been  ruled 
off  the  turf. 

Grcmnam,  v.  Westchester  Racing  Assn.,  153  IS.  Y.  449. 

Discrimination  not  based  upon  race,  creed  or  color  does  not  come 
within  the  condemnation  of  the  statute.  Id. 

Civil  Service  ;  See  Veterans. 

Section  8  of  the  Civil  Service  Law  of  1883,  as  amended  by  chapter 
410  of  1889,  required  the  mayors  of  cities  to  classify  employes. 

Chittenden  v.  Wwrsler,  153  N.  Y.  664. 

The  clerk  of  the  police  justice  of  the  citv  of  Syracuse  is  a  member 
of  the  civil  service  of  that  city,  and  liis  position  is  not  a  con- 
fidential one.  People  ex  rel.  Sears  v.  Tohy,  153  N.  Y.  381. 

How  the  civil  service  rules  of  the  city  may  be  proved.  Id. 

A  person  appointed  to  an  office  without  havmg  passed  a  civil 
service  examination  may  be  discharged  without  notice  or  hear- 
ing. 

People  ex  rel.  Hannan  v.  Boa/rd  of  Health,  153  I^.  Y.  513. 

The  word  "  incompetency  "  as  used  in  the  act  means  capacity. 

The  statutory  provisions  giving  preference  to  veterans  did  not 
impair  the  authority  of  the  warden  or  agent  of  a  state  prison 
to  discharge  a  keeper. 

People  ex  rel.  Griffin  v.  Laihrop,  142  N.  Y.  113. 
Discharge   of  a  temporary   clerk  is   not  within   the  provisions 
relating  to  veteran  soldiers. 

People  ex  rel.  C  Connor  v.  Adams,  133  N.  Y.  203. 

Private  employment  of  a  person  by  a  public  officer  is  not.subject 

to  provisions  of  statute.        Sa/rgent  v.  Gorman,  131  N.  Y.  191. 
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Private  employment  cannot  be  made  public  by  statute.  Id. 

The  presumption  is  that  the  law  is  complied  with.  Id. 

The  superintendent  of  public  works  has  the  power  of  appoint- 
ment of  subordinates  subject  to  section  9  of  article  6  of  the 
constitution. 

People  ex  rel.  MoClellcmd  v.  Roberts,  148  N.  Y.  360. 

Article  5,  section  9  of  the  constitution  does  not  need  additional 
legislation  to  put  it  in  force.  Id. 

Chapter  344  of  the  Laws  of  1895,  as  to  examination  of  soldiers  or 
sailors,  is  in  conilict  with,  section  9,  article  5  of  the  constitution. 

Matter  of  Keymer,  148  N.  Y.  219. 

The  provisions  of  section  9  of  article  5  of  the  constitution  rela- 
tive to  civil  service,  construed. 

Chittenden  v.  Wurster,  152  N.  Y.  345. 

The  Civil  Service  Law  of  1883  and  1895  held  in  harmony  with 
the  constitution.  Id. 

A  classification  made  by  the  mayor  of  a  city  while  voidable  pro- 
tects officers  appointed  under  it,  and  as  to  them  must  be  deemed 
valid.  Id. 

A  mayor  refusing  to  make  a  classification  may  be  required  so  to 
do  by  momdaTnus.  Id. 

"When  the  question  as  to  whether  a  competitive  examination  is 
practicable  is  one  of  law.  Id. 

Competitive  examinations  are  not  practicable  for  positions  of  a 
confidential  nature.  Id. 

"What  positions  should  be  deemed  confidential.  Id. 

Positions  in  confidential  class  cannot  be  strictly  limited.  Id. 

Claim  and  Delivery  of  Personal  Property  ;    See  Eepl&oin. 

Cloud  on  Title  ;  See   Ccmcellation  ;  Beformation  of  Instnr-wments  ; 
Specific  PerforrruMice  ;  Taxation  ;    Vendor  amd  Pv/rohaser. 

Where  plaintiff  sought  to  have  a  power  of  sale  given  to  the  exe- 
cutor by  a  will  declared  void  as  repugnant  to  a  prior  absolute 
devise,  and  creating  a  cloud  upon  the  title,  held,  that  if  the 
power  was  invalid  the  fact  appeared  on  the  face  of  the  will. 

Mellen  v.  Mellen,  139  N.  Y.  210. 
The  fact  that  a  deed  purports  to  have  been  executed  for  a  nomi- 
nal consideration,  does  not  show  it  to  be  fraudulent  on  its  face, 
so  as  to  deprive  a  creditor  who  succeeded  to  the  title  of  the 
grantor  from  attacking  it  as  in  fraud  of  creditors. 

Smith  V.  Reid,  134  N.  Y.  56b. 

A  town  may  maintain  an  action  to  set  aside  a  deed  of  town  lands 

executed  in  its  name  by  one  of  the  trustees  without  authority. 

Trustees,  etc.  ,  of  Eastham/pton  v.  Bowman,  136  N.  Y.  521. 

The  objection  that  the  complaint  does  not  show  facts  which 
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authorize  the  commencement  of  an  equitable  action  cannot  be 
taken  for  the  first  time  on  appeal.  Id. 

Where  a  tax  deed  is  made  by  statute  conclusive  evidence  that 
the  sale  was  regular,  an  equitable  action  will  lie  to  cancel  such 
deed  if  the  prior  proceedings  were  void. 

Landers  v.  Downs,  141  !N".  Y.  422. 

"Where  the  will  gave  testator's  property  to  his  wife,  and  she  hav- 
ing again  married  gave  to  her  husband  a  mortgage  on  the  real 
estate,  which  was  recorded  after  her  death,  the  mortgage  is  a 
valid  lien  on  the  property.   Swwrthout  v.  Hanier,  143  S.  Y.  499. 

Equity  will  interfere  to  prevent  a  threatened  cloud  on  title  where 
there  is  a  determination  to  create  a  cloud. 

JTing  v.  Townshend,  141 IST.  Y.  358. 

Although  a  tax  lease  is  ineffective  to  establish  a  title  until  notice 
to  redeem  has  been  given,  it  may  be  cancelled  as  a  cloud  on 
title.  Id. 

The  objection  that  the  lease  is  invalid,  because  the  sale  included 
an  illegal  charge  for  interest  not  appearing  on  its  face,  will  not 
defeat  the  action.  Id. 

Where  he  can  show  possession  and  the  presumption  of  ownership 
which  follows  therefrom,  a  party  is  not  bound  to  show  or 
defend  his  paper  title.  M. 

Clubs ;  See  Excise. 

Action  against  trustee  of  a  club,  incorporated  for  social  purposes, 
is  not  penal.  Roger  v.  Decker,  131  ]N.  Y.  490. 

The  liability  is  analogous  to  that  of  partners.  Id. 

Where  property  is  conveyed  subject  to  the  by-laws  of  club, 
they  may  be  construed  to  authorize  an  assessment  for  per- 
manent improvements. 

Whiteside  v.  Noyac  Cottage  Assn.,  142  N.  Y.  858. 

A  broker,  who  is  also  one  of  the  purchasing  committee  of  a  club, 
cannot  reserve  commission  to  himself. 

Redhead  v.  Parhway  Drvoing  Club,  148  N.  Y.  471. 

What  is  not  a  sale  by  a  club,  within  the  meaning  of  the  Excise 
Law  of  1892.  PeopU  v.  AdeVpU  Club,  149  N.  Y.  5. 

Code  of  Civil  Procedure  ;  See  Practice. 

Collateral  Inheritance  Act ;  See  Transfer  Tax. 

Legacies  to  foreign  legatees  under  the  will  of  a  non-resident  tes- 
tator, which  are  paid  by  his  executors  out  of  assets  in  the  for- 
eign country,  are  not  taxable  under  the  Collateral  Inheritance 
Act  as  amended  in  1887.  Matter  of  James,  144  N.  Y.  6. 

Shares  of  stock  in  foreign  corporations  owned  by  a  non-resident 
testator  at  the  time  of  his  death,  are  not  taxable  under  said  act, 
even  when  the  certificates  are  within  this  state.  Id. 
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The  exemption  in  the  law  of  1887,  as  to  "the  societies,  corpora- 
tions and  institutions  now  exempt  by  law  from  taxation,"  did 
not  apply  to  bequests  to  municipju  corporations. 

Matter  of  Hamiltmi,  148  N.  Y.  310. 

The  provisions  of  the  Collateral  Inheritance  Tax  Act  apply  only  to 
the  property  of  which  the  decedent  died  seized  and  possessed, 

Matter  of  Vassar,  127  E.  Y.  1. 

The  Collateral  Inheritance  Tax  Act's  provisions  relating  to  exemp- 
tions are  to  be  construed  strictly  against  the  government.     Id. 

Where  the  amounts  paid  to  the  remaindermen  are  contingent, 
and  the  annuities  not  being  vested  interests,  no  tax  can  be  im- 
posed. Matter  of  Roosevelt,  143  IST.  Y.  120. 

An  interest  cannot  be  taxed  until  it  is  determined  whether  it  is 
vested  or  contingent.  Matter  of  Curtis,  142  IST.  Y.  219. 

Under  the  amendment  of  chapter  113  of  1887,  personal  property 
in  this  state  owned  by  a  non-resident  intestate  at  the  time  of 
his  death,  which  was  habitually  kept  or  invested  by  him  here  is 
liable  to  tax.  Matter  of  Romaine,  127  N.  Y.  80. 

An  estate  in  remainder  created  by  the  will  of  the  testator  vcho 
died  while  the  act  of  1885  was  in  force  must  be  appraised  as  of 
the  time  of  testator's  death.       Matter  of  Damis,  149  IST.  Y.  539. 

The  provisions  of  L.  1890,  c,  553,  exempting  gifts  to  certain 
charitable,  benevolent,  etc.,  corporations  from  the  legacy  tax  do 
not  apply  to  a  bequest  to  a  foreign  corporation. 

MatUr  of  Prime,  136  E".  Y.  347. 

A  special  act  of  the  legislature  authorizing  a  missionary  nssocia. 
tion  on  incorporated  in  another  state  to  take  and  hold  within 
certain  limitations,  real  and  personal  property  in  this  state,  will 
not  bring  such  corporation  within  the  exemption  of  the  act  of 
1890.  Id. 

The  amendment  of  the  Collateral  Inheritance  Tax  Act  by  L.  1891, 
c.  215,  which  amended  the  first  section  of  the  act  of  1885  as 
already  amended  by  the  act  of  1887,  did  not  repeal  the  pro- 
visions of  the  amended  act  so  as  to  prevent  the  subsequent 
institution  of  proceedings  thereunder  to  tax  the  estate  of  a 
decedent  previously  dying.  Matter  of  Prime,  136  N.  Y.  77. 

Such  real  property  cannot  be  made  subject  to  taxation  by  the 
application  of  the  doctrine  of  equitable  conversion.  Id. 

The  Collateral  Inheritance  Tax  Act  of  1885,  §§  13,  15,  conferred 
upon  the  surrogate  the  powers  of  an  assessing  and  taxing 
officer ;  and  the  state  was,  therefore,  bound  by  his  determina- 
tion in  relation  to  the  tax.         Matter  of  Wolfe,  137  IST.  Y.  205.  ^ 

A  fiscal  officer  to  whom  the  tax  was  payable  was  not  a  person  ' 
interested  in  the  property  to  whom  notice  was  required  to  be 
given.  Id. 

The  question  of  exemption  from  such  tax  could  be  determined  by 
the  surrogate  in  the  proceedings  for  assessment.  Id. 
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The  tax  is  upon  every  interest,  immediate  or  future. 

Matter  ofStewm-t,  131  N.  T.  2T4. 
Euture  contingent  interests  created  by  will  may  be  taxed.  Id. 
The  estate  of  a  beneficiary  under  power  of  appointment  may  be 

taxed.  Id. 

"Where  the  question  is  whether  a  certain  subject  of  taxation  is 

embraced  within  a  statute,  it  should  be  construed  in  favor  of 

the  citizen.  Id. 

That  construction    should   be  given  which  will   effectuate  the 

legislative  intent.  Id. 

An  executor  is  not  prevented  hj  service  of  citation  from  paying 

balance  due  on  collateral  inheritance  tax.  Id. 

Collateral  Securities  ;  See  Debtor  cmd  Creditor ;  Pledge. 
Commissioners  of  Highway ;  See  Highways. 
Commissioners  of  Land  Of&ce  ;  See  Board  of  Cladms. 
Commission  Merchants ;  See  Factor. 
Commissions  ;   See  Executors  ;  Practice  /  CMbs  ;  Trustees. 

Commitment ;  See  Orvmmal  Lam. 

The  adjudication  of  a  police  justice  upon  proofs  submitted  to  him 
cannot  be  questioned  on  haheas  corpus. 

People  ex  rel.  ProtestaM  Eptscopal  House  of  Mercy,  133 
N.  Y.  207. 
Immaterial  defect  will  not  invalidate  a  commitment.  Id. 

Commitment  under  Laws  1886  (chap.  353),  held  sufficient. 

People  ex  rel.  Da/nziger  v.  Protestam,t  Episcopal  House  of 
Mercy,  128  N.  Y.  180. 
What   traverse    of  the  return  controverts  the  facts  on   which 
jurisdiction  of  magistrate  rested.  Id. 

Common  Schools. 

In  determining   to    erect  a  school-house,  a  majority    of   those 
actually  voting  is  sufficient.      Smith  v.  Proctor,  130  N".  Y.  319. 
Statute  gives  power  to  boards  of  supervisors  to  form  school  dis- 
tricts outside  of  cities. 

People  ex  rel.  Strouqh  v.  Covm,inj  Camvassers  of  Jefferson, 

lf3KY.  84.  J      ^         ^ 

The  imposition  of  a  fine  upon  a  school  teacher  by  the  board  of 

education  is  unwarranted  as  being  a  punishment  and  contrary 

to  statute. 

People  ex  rel.  Hoffman  v.  Board  of  Education,  143  N.  Y.  62. 
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Action  of  school  commissioners  is  not  subject  to  review  by  comp- 
troller when  legally  performed. 

People  ex  rel.  Crmdn  v.  Coffey^  131  N.  Y.  569. 

Compensation  ;  See  Eminent  Domain. 

The  award  of  nominal  damages  only  is  proper  where  the  lands 
taken  are  subject  to  easements  of  the  same  general  nature  as  a 
highway.  Matter  of  Adams,  141  N.  Y.  297. 

Unless  expressly  so  provided,  the  franchise  of  a  water  company 
does  not  give  it  the  exclusive  right  to  purvey  water  in  the  dis- 
trict where  it  is  located. 

Matter  of  City  of  BrooUyn,  14'3  K  Y.  596. 

Complaint ;  See  Pleading. 

Compromise ;  See  Accord  and  Satisfact/bon  /  Debtor  amd  Creditor. 

Comptroller ;  See  Taxation. 

Condemnation  Proceedings. 

A  street  railroad  must  obtain  the  consent  both  of  the  legal  au- 
thorities and  the  property  owners  before  it  can  apply  to  the 
courts  to  condemn  the  right  to  use  the  tracks  of  another  com- 
pany. 

Colonial  City  Traction  Co.  v.  Kingston  City  P.  P.  Co.,  153 
N.  Y.  540. 

Consents  given  by  property  owners  to  the  construction  and  opera- 
tion of  a  street  railroad  do  not  include  the  use  of  the  tracks 
by  another  company.  Jd. 

Section  382,  subdivisions  2  and  3  of  the  Code  do  not  apply  to  a  pro- 
ceeding by  an  owner  to  recover  compensation,  where  the  puhlic 
authorities  have  taken  no  steps  to  ascertain  the  damages. 
Matter  of  ClofrTc  v.  Water  Comr''s  of  Amsterdam,,  148  N.  Y.  1. 

The  Court  of  Appeals  cannot  hear  an  appeal  from  the  order  con- 
firming the  report  of  commissioners  m  condemnation  proceed- 
ings. Matter  of  BrooUyn  EL  P.  P.  Co.,  147  N.  Y.  344. 

A  question  of  law  is  raised  by  an  objection  that  commissioners 
considered  a  tract  of  land  with  three  separate  buildings  as  three 
parcels  instead  of  one.  Id. 

An  appeal  lies  at  the  Court  of  Appeals  from  an  order  of  General 
Term  reversing  order  affirming  an  award  of  commissioners. 
Matter  of  Cla/vh  v.  Water  Com/r's  of  Amsterdam,,  148  N.  Y.  1. 

Conditions  ;  See  Contracts  ;  Deeds ;  Insurance  Sales. 

Confession  of  Judgment ;  See  Judgments. 
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Conflict  of  Laws ;  See  Foreign  Judgments ;  Foreign  Laws. 

Under  what  circumstances  the  courts  of  this  state  should  deny 
authority  to  the  decisions  of  the  courts  of  another  state. 

Teel  V.  Yost,  128  N.  Y.  387. 

"When  parties  cannot  be  heard  to  re-litigate  questions  in  another 
state  in  suit  on  judgment  here.  Id. 

The  operation  of  a  judgment  within  a  state  cannot  be  questioned 
by  foreign  states.  Williams  v.  Williams,  130  N".  Y.  193. 

The  laws  of  Maine  govern,  when  an  offer  to  purchase  goods  is 
made  in  that  state,  although  the  acceptance  is  mailed  here. 

Wilson  V.  Lewiston  Mill  Co.,  150  N.  Y.  314. 

A  disposition  of  personal  property  made  in  this  state  by  a  com- 
petent testator,  in  a  valid  testamentary  instrument,  to  trustees 
in  a  foreign  country,  for  the  purposes  of  charity  to  be  estab- 
lished in  that  country,  is  valid,  if  in  pursuance  of  law  of  place 
where  trust  is  to  be  executed.     Hope  v.  Brewer,  136  N".  Y.  126. 

The  law  of  the  place  where  a  contract  of  affreightment  is  made 
determines  the  rights  of  the  parties. 

China  Mut.  Ins.  Co.  v.  Force,  142  IST.  Y.  90. 

"Where  relief  would  be  granted  in  attachment  to  a  citizen  of  this 
state  to  avoid  an  assignment  made  under  the  insolvent  laws  of 
another  state,  it  will  also  be  granted  to  a  non-resident  proceed- 
ing against  a  defendant  having  the  same  domicile  as  the  plain- 
tiff by  attachment  in  this  state. 

£a7^th  V.  Backus,  140  K  Y.  230. 

The  citizens  of  this  state  have  the  same  liberty  to  proceed  in 
another  jurisdiction  in  hostility  to  assignments  made  here  as 
non-residents  have  to  attack  here  assignments  valid  in  their 
state.  Id. 

Consignor  and  Consignee ;  See  Carrier  ;  Factor. 

Conspiracy  ;  See  Criminal  Law. 

Where  a  verdict  against  some  of  the  defendants  is  accepted,  no 
further  action  can  be  had  against  the  others. 

Lockwood  V.  Bartlctt,  130  N.  Y.  340. 
"What  is  sufficient  evidence  to  establish  conspiracy  and  enable  the 
party  furnishing  goods  to  recover  therefor. 

Clarh  V.  Exchange  Printing  Co.,  148  N.  Y.  Y21. 
"What  evidence  may  be  given  to  prove  conspiracy. 

People  V.  Peckens,  153  N.  Y.  5Y6. 

"When  acts  and  declarations  of  each  conspirator  are  binding  on 

the  others.  j^ 

Declarations  of  a  confederate  are  admissible  against  the  others. ' 

Upon  the  trial  of  an  indictment  of  retail  coal  dealers  of  a  city 
for  conspiracy,  in  entering  into  a  combination  to  raise  the  price 
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of  coal  and  to  destroy  competition,  the  judge  charged  that  the 
agreement  if  proved  was  illegal,  and  if  the  jury  found  in- 
tent on  the  part  of  defendants,  and  that  the  price  was  raised 
in  consequence  of  the  agreement,  the  crime  of  conspiracy  was 
established.     Hdd,  no  error. 

People  V.  Sheldon,  139  K  Y.  251. 

Held,  also,  that  a  refusal  to  charge  that  the  raising  of  the  price 
of  coal  was  not  in  itself  an  overt  act  was  not  error.  Id. 

If  the  jury  have  a  reasonable  doubt  of  the  ability  of  accused  to 
commit  the  conspiracy  charged  after  hearing  all  the  evidence, 
they  may  acquit.  People  v.  McKane,  143  H".  Y.  455. 

Constable ;  See  Towns. 

Constitutional    Law;     See    Legislature i     Plumbery     Veterans , 
Vinegar. 

I.    CONSTEUCTION   OF   CONSTITUTION. 

II.  Rights  Secuked  by  Constitution. 

III.  Constitutional  Requieements  of  Statutes. 

IV.  SOVEEEIGN   POWEES. 

Y.  Municipal  Coepoeations. 
YI.  Conteol  of  Peivate  Coepoeations. 
YII.  Public  Offices. 
YIII.  General  Powees  of  Legislatuee. 
IX.  Relations  of  Federal  and  State  Goveenments. 

L  CONSTRUCTIOlSr  OF  CONSTITUTIOK 

The  owner  of  private  property  claimed  to  be  taken  under  a  statute 

is  the  only  person  who  can  claim  the  statute  is  unconstitutional. 

Waterloo  Woolen  Mfg.  Co.  v.  Sham.aham.,  128  JST.  Y.  345. 

An  order  of  the  Governor  disbanding  a  military  company  does 

not  come  within  the  prohibition  of  article  11,  section  5,  of  the 

State  Constitution.     People  ex  rel.  Leo  v.  Hill,  126  N.  Y.  497. 

Section  12  of  article  6  of  the  new  Constitution,  prohibiting  the 

increase  or  diminishing  of  compensation  of  judges  or  justices, 

is  not  retroactive. 

People  ex  rel.  Follett  v.  Fitch,  145  N.  Y.  261. 
A  railroad  policeman,  appointed  under  section  58  of  the  Railroad 
Law,  is  a  public  ofBcer  within  the  meaning  of  article  13,  section 
5,  of  the  Constitution. 

Dempsey  v.  N.  T.  C.  &  H.  R.  E.  R.  Co.,  146  IST.  Y.  290. 
An  annual  pass  over  the  railroad,  which  forms  part  of  the  police- 
man's compensation  in  pursuance  of  an  agreement  made  prior 
to  the  adoption  of  the  Constitution,  is  not  a  free  pass.  Id. 
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A  notary  public  is  a  public  officer  within  the  meaning  of  section 
6  of  article  13  of  the  revised  Constitution. 

People  V.  Eathhone,  145  N.  Y.  434. 
Such  prohibition  applies  to  the  use  of  a  pass  which  the  officer 
received  before  such  provision  went  into  effect.  Id. 

The  provision  of  section  18  of  article  8  of  the  Constitution  of 
1894,  requiring  the  application  for  appointment  of  commissioners 
to  determine  whether  a  street  railroad  should  be  constructed, 
construed. 

Matter  of  Boa/rd  of  Bajpid  Transit  Railroad  Com'rs,  147 
]Sr.  Y.  260. 
In  interpreting  a  provision  of  the  Constitution,  its  history  and 
the  circumstances  attending  its  adoption  must  be  kept  in  view. 
Sweet  V.  City  of  Syracuse,  129  JST.  Y.  316. 
Public  property  not  appropriated  by  statute  for  private  use  does 
not  require  two-thirds  vote  of  the  legislature.  Id. 

The  word  "  appropriating  "  refers  to  a  transfer  of  public  prop- 
erty as  a  gift  or  gratuity.  id. 
Article  6,  section  9,  of  the  Constitution,  that  "  no  unanimous  deci- 
sion of  the  Appellate  Division  of  the  Supreme  Court  that  there 
is  evidence  supporting  or  tending  to  support  a  finding  of  fact, 
shall  be  reviewed  by  the  Court  of  Appeals,"  applies  to  special 
proceedings  as  well  as  to  actions. 

People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  152  N.  Y.  417. 
The  fact  of  a  unanimous  judgment  or  order  of  affirmance  by  the 
Appellate  Division  is  a  decision  that  there  is  evidence  support- 
ing the  findings  of  fact  as  expressed  or  necessarily  implied. 

Id. 
The  provision  of  the  Constitution  taking  away  the  limit  of  recov- 
ery in  actions  for  injuries  resulting  in  death  is  not  retroactive. 

Isola  V.  Weber,  147  K  Y.  329. 
Section  9,  article  5,  of  the  Constitution  as  to  competitive  exami- 
nations is  self -executing.         Matter  of  Kexjmer,  148  N".  Y.  219. 
Section  6,  article  6,  is  self-executing,  and  no  order  is  necessarv  to 
transfer  proceedings  from  the  Oyer  and  Terminer  to  the  Supreme 
Court.  People  v.  Eoch,  150  JST.  Y.  291. 

The  provisions  of  section  9  of  article  5  of  the  Constitution  relative 
to  civil  service,  construed. 

Chittenden  v.  Wurster,  152  K  Y.  345. 

The  Civil  Service  Laws  of  1883  and  1895,  held  in  harmony  with  the 

Constitution.  Jd^ 

Section  14  of  article  8  of  the  Constitution,  that  payment  by  cities 

to  private  charitable  institutions  may  be  authorized  by  the 

legislature,  construed. 

People  ex  rel.  Inebriates"  Home  v.  Comptroller  of  Brooklyn, 

152  N".  Y.  399.  -^  ^   ' 

The  provision  of  the  section  that  no  such  payments  shall  be  made 
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for  any  inmate  not  received  and  retained  pursuant  to  rules 
established  bythe  state  board  of  charities  operates  from  the  time 
such  rules  are  adopted.  Id. 

Section  153  of  the  Public  Health  Law  as  amended  in  1895,  con- 
strued. People  V.  HoAJoher,  152  N.  Y.  234. 
The  validity  of  a  law  is  to  be  determined  by  its  purpose,  and  its 
reasonable  and  practical  eifect  and  operation. 

Forster  v.  Scott,  136  IST.  Y.  577. 
Amendment  to  article  6,  section  13,  of  the  state  Constitution,  giv- 
ing certain  justices  of  the  Supreme  Court,  whose  terms  are 
abridged  by  reason  of  their  attaining  the  age  of  seventy  years, 
-    their  compensation  during  the  balance  of  the  terms  for  which 
they  have  been  elected,  construed. 

Gilbert  v.  Supervisors  of  Kings,  136  IST.  Y.  180. 
It  seems,  that  the  sum  fixed  by  such,  board  of  supervisors  is  not 
permanent,  and  may  be  reduced  at  any  time.  Id. 

The  provision  of  article  8,  section  11,  of  the  state  Constitution,, 
limiting  the  indebtedness  of  cities  of  over  100,000  inhabitants, 
except  the  issue  of  bonds  for  water  supply,  and  permitting 
bonds  for  that  purpose,  construed. 

City  of  Rochester  v.  QuimMrd,  136  N.  Y.  221. 
The  provisions  of  Laws  1892  (chap.  54,  §  4),  amending  the  charter 
of  x  onkers,  and  allowing  a  supervisor  for  each  ward,  to  be 
elected  in  each,  held,  constitutional. 

People  ex  rel.   Clcmcy  v.  Supervisors  of  Westchester,  139 
N.  Y.  524. 
The  prohibition  by  the  Penal  Code  of  the  employment  of  female 
children  in  theatrical  exhibitions  apply  to  all  public  exhibitions 
or  shows,  and  is  not  contrary  to  the  Constitution. 

People  V.  Ewer,  141  N.  Y.  129. 

II.  EIGHTS  SECUEED  BY  CONSTITUTION. 
A  statute  which  assumes  to  nullify  a  final  and  unimpeachable 
judgment,  destroys  the  fruits  of  the  judgment,  and  is  uncon- 
stitutional. Oilman  v.  Tucker,  128  N.  Y.  190. 
Any  law  which  prevents  the  enforcement  or  materially  abridges 
the  remedy  for  enforcing  a  contract  is  unconstitutional  as 
affecting  the  obligation  of  a  contract. 

People  ex  rel.  Reynolds  v.  Common  Council  of  Buffalo, 

140  N.  Y.  300. 

The  payment  of  an  award  after  confirmation  cannot  be  defeated 

by  the  repeal  of  a  statute  which  directs  the  establishment  and 

manner  of  paying  the  award.  Id. 

Chapter   602,   Laws  1892,  in  relation  to  the   examination   and 

registration  or  employing  of  master  plumbers,  is  constitutional. 

People  ex  rel.  Nechamcus  v.  Warden  of  City  Prison,  144 

K  Y.  529. 
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The  provisions  of  the  General  Village  Act,  as  amended  by  chapter 
694  of  1893  in  relation  to  drawing  of  jurors  to  appraise  damages 
for  lands  taken,  is  unconstitutional. 

People  ex  rel.  Eokerson   v.    Trustees  of  Hmerstraw,   151 
K  Y.  T5.  .      .       , 

The  Albany  Police  Law,  chapter  427  of  1896,  is  unconstitutional. 

Eathhone  v.  Wirth,  150  N.  Y.  459. 
Chapter  148  of  1893,  confirming  the  illegal  proceedings  in  the 
board  of  supervisors  of  Essex  county,  is  in  contravention   of 
section  18,  article  3  of  the  Constitution. 

Williams  v.  Boynton,  147  N.  Y.  426. 
Section  17  of  article  3,  is  not  violated  by  chapter  572  of  1895 
amending  section  351  of  the  Penal  Code  which  makes  pool 
selling  a  felony. 

Werner  v.  Yon  Be  Ca/rr,  150  N.  Y.  439. 
The  provisions  of  the  Mechanics'  Lien  Law  that  actions  there- 
under shall  be  tried  in  the  same  manner  as  actions  for  foreclosure 
of  mortgages,  is  constitutional. 

ScMllinger  Fire  Proof  Cement  <&  Asphalt  Co.  v.  Arnott, 
152  N.  Y.  584. 
Statute  making  assessment  of  water  rates  without  notice  of  hear- 
ing is  unconstitutional. 

Matt&r  of  Trustees  of  Union  College,  129  N.  Y.  308. 

A  subsequent  enactment  confirming  a  prior  invalid  act  is  not 

effective.  Id. 

A  tax  apportioned  without  due  notice  is  void.  Id. 

The  condition  of  the  real  property  assessed  is  immaterial.        Id. 

An  act  requiring  proceedings  to  test  the  validity  of  an  assessment, 

to  be  commenced  within  a  year  after  delivery  of  the  roll,  is  not 

retroactive.  Id. 

Chapter  428,  Laws  1885,  authorizing  the  audit  by  the  Board  of 

Claims  of  the  claim  of  the  county  of  Cayuga  for  reimbursements 

of  expenses  for  the  trials  of  certain  convicts  for  crimes  committed 

in  state  prison,  is  not  unconstitutional. 

Board  of  Supervisors  of  Cayuga  Co.  v.  State,  153  IST.  Y.  279. 
The  claim  of  a  county  for  reimbursement  of  the  expenses  of  trials 
of  convicts  for  crimes  committed  in  state  prison  is  not  a  private 
claim  within  the  meaning  of  section  19,  article  3  of  the  Con- 
stitution. Id. 
The  limitation  imposed  by  section  14,  article  3  of  the  Constitution 
upon  the  audit  and  payment  of  claims  does  not  begin  to  run 
until  a  tribunal  has  been  constituted  to  hear  them.  Id. 
Section  20  of  chapter  601,  Laws  1895,  authorizing  the  Court  of 
Appeals  to  review  an_  order  convicting  a  party  as  a  disorderly 
person,  is  not  unconstitutional. 

People  ex  rel.  Commissioners  of  Charities  v.  Cullen,  153 
K  Y.  629.  ' 
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Chapter  383,  Laws  1896,  authorizing  tho  seizure  of  any  vessel  used 
in  disturbing  oysters  is  unconstitutional. 

Colon  V.  Lish,  153  N.  Y.  188. 

Whenever  a  law  deprives  the  owner  of  the  beneficial  use  and  free 
enjoyment  of  his  property,  or  imposes  restraints  upon  such  use 
or  enjoyment,  without  legal  process  or  compensation,  it  is 
unconstitutional.  Forster  v.  Scott,  136  N.  Y.  577. 

An  act  which  authorized  the  city  authorities  to  file  a  map  of  a 
proposed  street,  and  provided  that  an  owner  of  property  to  be 
taken  could  not  recover  any  compensation  for  improvements 
subsequently  made,  is  in  violation  of  the  Constitution.  Id. 

An  act  requiring  the  payment  of  fines  to  commissioners  of  fisheries 

which  would  otherwise  have  been  payable  to  the  county  treasurer 

does  not  deprive  the  county  of  money  without  due  process  of 

law,  as  such  money  is  not  the  private  property  of  the  county. 

People  ex  rel.  Huntington  v.  Crennan,  141  N.  Y.  239. 

A  provision,  in  an  act  authorizing  the  condemnation  of  land  for 
park  purposes,  that  the  city  may  sell  lands  so  acquired  when- 
ever its  board  of  park  commissioners  shall  determine  that  they 
are  unnecessary  to  be  longer  used  for  the  purpose  of  the 
commission,  does  not  make  act  unconstitutional. 

Matter  of  City  of  Rochester,  137  N.  Y.  243. 

Even  in  criminal  prosecutions  the  legislature  may  enact  that  when 
certain  facts  have  been  proved,  they  shall  be  prima  facie 
evidence  of  the  existence  of  the  main  fact  in  question. 

People  V.  Cannon,  139  N.  Y.  32. 

III.  CONSTITUTIONAL  EEQUIKEMENTS  OF  STATUTES. 

Application  of  the  rule  that  a  general  provision  inserted  in  an  act 
containing  local  provisions  is  valid,  whether  the  subject  is 
expressed  in  the  title  or  not.     Ferguson  v.  Ross,  126  N.  Y.  459. 

What  the  title  of  a  private  or  local  bill  may  embrace,  discussed. 
Van  Brunt  v.  Town  of  Flaibush,  128  JST.  Y.  50. 

The  title  of  an  act  of  the  legislature  was  construed  as  to  what  the 
act  contained.  Id. 

A  statute  incorporating  a  society  and  authorizing  it  to  take  a  gift 
under  the  will  of  a  foreign  testator  already  deceased,  but  which 
violated  the  statutes  of  this  state,  is  valid  where  the  gift  was 
valid  by  the  laws  of  the  testator's  domicile. 

Dammert  v.  Osborn,  140  N.  Y.  30. 

New  York  Constitution,  article  7,  section  14,  prohibits  the  allow- 
ance of  any  claim  which  as  between  citizens  of  the  state  would 
be  barred  by  lapse  of  time.  Statute  in  conflict  with  this  provision 
discussed.  Gates  v.  State,  128  N.  Y.  221. 

So  held  of  a  claim  for  personal  injuries  received  by  a  workman 
falling  from  a  canal  bridge.  Id. 
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A  law  relating  to  particularpersons  or  things  of  a  class  is  a  local 
law.  Matter  of  East  Ewer  Bridge  Co.,  143  JST.  Y.  249. 

"While  a  statute  may  be  unconstitutional  as  embracing  more  than 
the  one  subject  expressed  in  its  title,  and  a  j)art  only  could  not 
be  sustained,  yet  if  it  merely  affects  private  rights  and  the  party 
concerned  acts  under  it  without  objection,  he  is  taken  to  have 
waived  the  defect  in  the  law. 

Mayor,  etc.,  of  IV.  Y.  v.  Manhattan  By.  Co.,  143  K  T.  1. 

Legislature  has  power  to  insert  necessary  provisions  in  a  public 
bill.  Sweet  v.  City  of  Syracuse,  129  N.  Y.  316. 

It  is  necessary  that  the  title  should  indicate  the  subject.  Id. 

A  municipal  corporation  may  issue  bonds  for  a  city  purpose.    Id. 

Permission  to  take  water  from  a  lake  appropriated  for  canal  pur- 
poses is  not  a  sale  of  the  canal  or  any  part  of  it.  Id. 

A  statute  permitting  a  city  to  use  water  of  a  lake  not  needed  for 
the  use  of  the  canal  is  not  unconstitutional.  Id. 

Section  13  of  the  Liquor  Tax  Law  does  not  appropriate  money 
for  local  or  private  purposes  within  the  meaning  of  article 
3,  section  20  of  the  Constitution,  and  the  assent  of  two-thirds 
of  the  legislature  is  not  necessary. 

People  ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.  367. 

The  Liquor  Tax  Law  is  not  unconstitutional  because  it  does  not 
follow  the  classification  of  cities  in  article  12,  section  2  of  the 
Constitution.  Id. 

A  Liquor  Tax  Law  is  not  a  special  city  act  and  did  not  need  to 
be  submitted  to  the  mayors  of  the  cities  affected  by  it.  Id. 

Chapter  537  of  1893  is  not  in  contravention  to  article  3,  section  16 
of  the  Constitution,  in  that  it  does  not  relate  to  more  than  one 
subject.  People  ex  rel.  Pv/rdy  v.  Fitch,  147  N.  Y.  355. 

The  amendments  to  the  charter  of  the  New  York  &  Long 
Island  Bridge  Company  contained  in  the  Laws  of  1885  and  1892 
not  germane  to  its  title  are  unconstitutional  and  void. 

Hew  York  d;  Long  Island  Bridge  Company  v.  Smith,  148 
N.  Y.  150. 

Chapters  570,  671,  572  and  573  of  1895  can  be  treated  as  separate 
and  individual  acts  in  determining  their  constitutionality. 

Weaver  v.  Van  Be  Ca/rr,  160  E".  Y.  439. 

The  provisions  of  Laws  1892,  chapter  342,  to  establish  the  "  Muni- 
cipal Court  of  the  city  of  Syracuse,"  held,  constitutional. 

Curtain  v.  Barton,  139  N.  Y.  505. 

Held,  also,  that  it  was  not  unconstitutional  within  section  16,  article 
3,  prohibiting  the  passage  of  a  local  act  embracing  more  than 
one  subject.  Jg_ 

A  statute  which  amends  an  existing  criminal  statute  by  removing 
the  minimum  limitation  of  punishment  is  not  objectionable  as 
an  ex  post  facto  law.  People  v.  Hayes,  140  N.  Y.  484. 

An  act  authorizing  the  condemnation  of  property  as  a  nuisance 
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without  a  hearing,  is  constitutional  where  it  does  not  provide 
that  such  hearing  is  final. 

People  ex  rel.  Cqpcutt  v.  Boa/rd  of  Health,  etc.,  140  N.  Y.  1. 

IV.  SOVEEEIGN-POWEES. 

The  provision  of  section  4  of  chapter  516,  Laws  1889,  prohibiting 
the  manufacture,  sale  or  keeping  or  offering  for  sale  of  any 
vinegar  containing  any  artificial  coloring  matter,  was  within 
the  power  of  the  legislature  to  enact. 

People  V.  Ovra^d,  145  N.  T.  105. 
Chapter  823   of  1895  prohibiting  barbering  on  Sunday  is  not 
unconstitutional.  People  v.  Ila/onor,  149  N.  Y.  195. 

Section  663  of  the  Consolidation  Act,  as  amended  by  chapter  84, 
Laws  1887,  requiring  tenement-houses  to  be  furnished  by  the 
owners  with  water  on  each  floor,  is  a  valid  exercise  of  the 
polioepower. 

Mealth  Depa/rl/ment  v.  Rector,  etc.,  of  Trvmiy  Church,  146 
N.  Y.  32. 
Chapter  570  of  1895,  section  17,  in  relation  to  making  or  recording 
a  bet  on  a  horse  race,  is  constitutional. 

People  ex  rel.  Stnirgis  v.  Fallon,  152  N.  Y.  1. 

Chapter  570  of  1895  is  not  in  violation  of  article  1,  section  9  of  the 

Constitution.     People  ex  rel.  Lawrence  v.  Fallon,  152  N.  Y.  12. 

V.  MUOTCIPAL  COEPOEATIONS. 

Chapter  934,  Laws  1895,  annexing  a  portion  of  the  county  of 
Westchester  to  the  city  and  county  of  New  York,  is  constitu- 
tional. 

People  ex  rel.  Henderson  v.  Svpervisors  of  Westchester  Co., 
147  K  Y.  1. 
The  provision  of  article  8,  section  11  of  the  Constitution,  prohibit- 
ing a  county  containing  a  city  of  over  100,000  inhabitants,  or 
any  such  city,  from  becoming  indebted  to  an  amount,  including 
existing  indebtedness,  exceeding  ten  per  cent,  of  the  assessed 
valuation  of  its  real  estate,  is  to  be  taken  distributively. 

Adams  v.  Aast  Ewer  Sa/vvngs  Inst.,  136  N".  Y.  52. 
"When  a  county  containing  a  city  of  more  than  100,000  inhabitants 
desires  to  create  an  additional  debt,  the  ten  per  cent,  limitation 
is  not  reached  until  the  county  debt  equals  ten  per  centum  of 
the  valuation  of  all  the  real  estate  in  the  county.  Id. 

An  appropriation  of  a  portion  of  excise  moneys  to  support  a  home 
for  inebriates  is  not  m  violation  of  the  Constitution  forbidding 
the  giving  of  aid  to  persons  or  associations  by  cities. 

White  V.  Inebriates'  Home  for  Kvngs  County,  141  N.  Y.  123. 

VI.  PEIVATE  COEPOEATIOTTS. 

The  acquisition  of  the  property  of  a  water  company  already  in 
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operatioa  by  a  city  is   not  unconstitutional  as  the  proposed 
public  use  is  of  a  larger  scope  than  the  former.  'J 

Matter  of  City  of  BrookVyn,  143  IST.  Y.  5$6. 
Section  52  of   the  Banking  Law  is   not  unconstitutional   as  to 
stockholders  who  became  such  prior  to  its  passage. 

Hirshfeld  v.  Bopp,  145  N.  Y.  84. 
A  street  railway  constructed  and  owned  by  a  city  after  a  failure 
of  private  enterprise  to  do  so,  is  for  "  a  city  purpose,"  within 
the  meaning  of  article  10  of  the  Constitution. 

Sun  Printing  c&  Pub.  Assn.  v.  Mayor,  152  IST.  Y.  257. 
The  scope  of  section  18,  article  3  of  the  Constitution,  prohibiting^ 
the  passage  of  private  or  local  bills  granting  to  any  corporation 
or  association   or  individual  the  right  to  lay  down  railroad 
tracks,  considered.  Id- 

The  Eapid  Transit  Acts  do  not  contravene  the  provisions  of 
article  8,  section  10,  or  article  3,  section  18,  of  the  Constitution, 
and  are  valid.  -Id. 

VII.  PUBLIC  OFFICES. 

One  holding  an  office  under  a  city  government  is  ineligible  for 
election  to  the  legislature. 
People  ex  rel  Sherwood  v.  Boa/rd  of  CoMvassers,  129  N.  Y.  360. 

A  certificate  of  election  will  not  be  issued  to  such  person.         Id. 

Chapter  60  of  1895,  abolishing  the  office  of  police  justice  in  New 
York  city,  is  constitutional.  Koch  v.  Mayor,  152  E".  Y.  72. 

Section  179  of  the  Military  Code  as  amended  in  1896,  as  to  the 

payment  of  wages  of  armorers  by  the  county,  is  constitutional. 

Matter  of  Bryami  v.  Palmer,  152  N.  Y.  412. 

Power  of  appointment  of  subordinates  is  still  vested  in  the  super- 
intendent of  public  works,  subject  to  section  9,  article  5  of  the 
Constitution,  requiring  appointment  to  be  made  by  a  competitive 
examination. 

People  ex  rel.  McClelland  v.  Roberts,  148  N.  Y.  360. 

Additional  legislation  is  not  required  to  put  said  section  in  force, 
as  the  general  Civil  Service  Law  applies  and  covers  the  case. 

Id. 

VIII.  GENERAL  POWEE  OF  LEGISLATURE. 

A  statute  authorizing  the  supervisors  of  a  county  to  build  a  local 
bridge  is  unconstitutional. 

People  ex  rel.  Keene  v.  Supervisors  of  Queens,  142  N.  Y.  271 . 
"Where  a  provision  of  the  Code  tends  to  restrict  the  jurisdiction 
conferred  by  the  Constitution  it  is  void. 

Ilynn  v.  Central  R.  R.  of  N.  J.,  142  N.  Y.  439. 
The  constitutionality  of  an  act  is  not  to  be  determined  by  the 
manner  in  which  its  provisions  may  be  carried. 

People  ex  rel.  Nechamous  v.   Warden,  of  Citnj  Prison.  144 
KY.  529. 
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While  the  legislature  cannot  abridge  the  general  jurisdiction  of 
the  Supreme  Court,  it  may  designate  the  place  where  surplus 

'  moneys  arising  from  the  sale  of  lands  in  foreclosure  may  be 
deposited.  Matter  of  Stilhoell,  139  N.  Y.  337. 

The  purpose  of  Laws  1888  (chap.  325),  to  facilitate  the  passage  of 
canal  boats,  is  public,  and  does  not  require  the  assent  of  two- 
thirds  of  the  members  of  each  house  of  the  legislature.  The 
legislature  is  the  judge  of  the  propriety  and  utility  of  making 
such  a  statute. 

Waterloo  Woolen  Mfg.  Co:  v.  ShoMaham,,  128  ]V.  Y.  345. 

The  provisions  of  N.  Y.  Const.  18,  article  6,  give  power  to  the 
legislature  to  establish  in  a  city  an  inferior  local  court  of  civil 
and  criminal  jurisdiction.       Cwrtain  v.  Ba/rton,  139  IS".  Y.  505. 

Where  property  outside  a  city  is  to  be  condemned  for  the  use  of 
the  city,  the  legislature  has  no  power  to  delegate  the  determina- 
tion of  the  question  of  compensation  to  a  court  whose  juris- 
diction does  not  extend  beyond  the  city  limits. 

MatUr  of  City  of  Buffalo,  139  K  Y.  422. 

The  jurisdiction  of  the  Superior  Court  of  Buffalo,  held,  not  to 
extend  beyond  the  city.  Id. 

The  amendment  of  the  Constitution  in  1869,  articles,  6,  12,  held, 
not  to  authorize  the  legislature  to  extend  the  territorial  juris- 
diction of  the  local  courts  mentioned  therein.  Id. 

The  legislature  has  the  right  to  enlarge  the  time  in  which  a  claim 
in  any  particular  case  might  be  filed. 

Parmenter  v.  StaU  of  N.  T.,  135  IST.  Y.  154- 

When  under  the  provision  of  articles  7,  14,  of  the  Constitution 
.  against  the  allowance  of  claims  against  the  state,  an  act  authoriz- 
ing the  Board  of  Claims  to  hear  and  determine  a  claim  against 
the  state  is  valid.  Id. 

The  legislature  has  power  to  enact  a  general  law  regulating  the 
compensation  of  laborers  employed  by  the  state  which  disturbs 
no  vested  right.  Clark  v.  State,  142  N.  Y.  101. 

The  provisions  of  the  Code  permitting  a  physical  examination 
of  plaintiff  in  an  action  for  personal  injuries  enacts  a  rule  of 
procedure,  and  does  not  violate  any  express  or  implied  constitu- 
tional restraint  upon  legislative  power. 

Lyon  V.  Manhattan  By.  Co.,  142  IST.  Y.  298. 

A  statute  which  confirms  the  common-law  power  inherent  in 
criminal  courts  of  suspending  sentence  in  certain  cases  is  a 
valid  exercise  of  legislative  power. 

People  ex  rel.  Forsyth  v.  Court  of  Sessions  of  Monroe,  141 
K  Y.  288. 

An  act  permitting  women  to  vote  for  school  commissioners  is 
unconstitutional. 

Matter  of  Gage,  141  N.  Y.  112. 

A  second  apportionment  will  not  be  set  aside  upon  the  ground 
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that  aliens  were  not  excluded,  where  the  objection  was  not  pre- 
viously presented  and  it  is  not  shown  that  any  inequality  re- 
sulted. MatUr  of  Whitney,  142  JST.  Y.  531. 

In  apportioning  a  county  into  assembly  districts,  irregularity  in 
the  shape  of  a  district  does  not  of  itself  establish  inconvenience 
in  violation  of  the  constitutional  requirement. 

Matter  of  Baird,  142  N.  Y.  523. 

It  is  not  necessary  that  the  board  of  supervisors  should  secure 
absolute  equality  of  population  in  apportioning  districts  so 
long  as  no  erroneous  rule  is  adopted.  Id. 

Where  the  apportionment  does  not  indicate  such  a  manifest  abuse 
of  discretion  as  to  amount  to  an  evasion  of  the  law,  the  courts 
cannot  interfere.  Id. 

City  wards  may  be  divided  in  the  formation  of  assembly  districts, 
but  not  towns.  Id. 

IX.    RELATIONS   OF   FEDERAL  AND    STATE    GOYERlSr- 
MENTS. 

The  act  to  authorize  the  drainage  of  marsh  lands,  chapter  844, 
Laws  1868,  is  contrary  to  the  provision  of  the  Federal  Con- 
stitution giving  Congress  exclusive  power  to  regulate  commerce. 

Coxe  V.  State,  144  IST.  Y.  396. 

The  provision  in  the  Federal  Constitution  that  "  no  state  shall 
enter  into  any  treaty,  alliance  or  confederation  "  (art.  1,  §  10), 
prevents  a  state  from  negotiating  with  the  Indian  tribes  for  the 
extinguishment  of  the  Indian  title  to  land. 

Seneca  NalAon  of  Indians  v.  Christie,  126  N.  Y.  122. 

Such  a  dealing  is  not  a  treaty  in  the  constitutional  sense.  Id. 

The  power  conferred  upon  Congress  by  subdivision  15,  section  8, 
article  1  of  the  Federal  Constitution,  as  to  arming  of  militia, 
does  not  exclude  state  legislation  upon  the  same  subject  unless 
the  power  conferred  on  Congress  is  actually  exercised. 

People  ex  rel.  Leo  v.  Hill,  126  N.  Y.  497. 

The  order  of  the  commander-in-chief  of  this  state  disbanding  a 
company  under  authority  of  the  state  statute  is  not  in  contra- 
vention of  the  Constitution.  Zd. 

Power  to  disband  may  be  found  in  section  1630  of  the  United 
States  Revised  Statutes.  /^. 

Construction  ;  See  Contracts;  Deeds  ;  Instruments;  Statutes;  Wills. 

Contempt ;  See  Constitutional  Law. 

A  judgment  recovered  by  a  receiver  is  not  a  proper  subject  for 
proceedings  for  contempt. 

Taber  v.  Jach,  appeal  dismissed,  128  N.  Y.  592. 
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Advice  of  counsel  does  not  protect  a  party  for  violating  an  injunc- 
tion. 

Cicuncimmo^s    Towing  and   Trcmsportation    Ccmvpany    v. 

Giancimino,  133  N.  Y.  672. 

A  court  cannot  punish  as  a  contempt  the  interposition  of  a  false 

verified  ansvs^er.  Fromme  v.  Oray,  148  N.  T.  695. 

In  proceedings  for  criminal  contempt  the  final  mandate  must 

state  the  particular  circumstances  of  the  offense. 

People  ex  rel.  Barnes  v.  Court  of  Sessions,  147  N.  Y.  290. 
Section   725,    United   States   Eevised   Statutes,  applies  to   the 
Supreme  Court  of  the  District  of  Columbia,  and  limits  its  power 
to  punish  for  contempt  to  fine  or  imprisonment. 

Rovey  v.  Elliott,  145  IST.  Y.  126. 
Adefendant,  disobeying  an  injunction  order,  is  properly  punished 
for  contempt,  unless  the  order  was  void  upon  its  face  for  an 
entire  lack  of  jurisdiction. 

People  ex  rel.  Cauffmam,  v.  Yam,  Buren,  136  N.  Y.  252. 
"When  for  violation  of  an  injunction  order,  restraining  the  disposi- 
tion of  property,  which  plaintiff  seeks  to  subject  to  an  attach- 
ment, defendants  are  properly  fined  the  amount  of  plaintiff's 
judgment. 

People  ex  rel,  CoAiffmam  v.  Van  Bwrem,,  136  N.  Y.  252. 
To  warrant  punishment  for  contempt  in  disobeying  judgment,  the 
mandate  must  be  clearly  expressed  so  that  it  may  appear  with 
reasonable  certainty  that  the  person  has  violated  it. 

Ketohwm  v.  Edwards,  153  N.  Y.  534. 
What  judgment  will  not  warrant  punishment  for  contempt.    Id. 
One  who  does  an  act  with  knowledge  that  the  court  has  decided 
to  restrain  the  doing  thereof  is  guilty  of  contempt. 

People  ex  rel.  Piatt  v.  Bioe,  144  IST.  Y.  249. 
An  order  loses  none  of  its  binding  force  pending  an  appeal  there- 
from. Id. 
A  notice  served  subsequent  to  the  institution  of  proceedings  for 
contempt,  specifying  the  punishment  which  would  be  demanded, 
does  not  deprive  the  court  of  power  to  fix  nature  of  offense. 

People  ex  rel.  Piatt  v.  Eice,  144  N.  Y.  249. 
A  party  who  neglects  or  disobeys  an  order  after  appealing  there- 
from cannot  claim  want  of  jurisdiction. 

People  ex  rel.  Piatt  v.  Bioe,  144  N.  Y.  249. 

Contracts;  See  Bills  and  Notes  ;  Sales;  Statute  of  FroAids  ;    Ven- 
dor and  Purchaser  /    Wa/rra/ni/y. 

I.  Assent  and  Affirmance. 
II.  Consideration. 
III.  Construction. 
lY.  Performance. 
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Y.  "What  Excuses  Peefoemance. 
VI.  Remedy  foe  Non-Peefoemance. 
YII.  Eecision. 
YIII.  Validity. 

I.  ASSENT  AND  AFFIEMANCE. 

A  subsequent  agreement  may  be  made  between  two  parties  after 
execution  of  original  contract. 

Bogers  v.  Wileij,  131  N.  T.  527. 
Acceptance  of  an  offer  may  be  inferred  from  conduct.  Id. 

A  combination  of  business  formed  as  an  illegal  trust  becomes  exe- 
cuted when  perfected.  UnoMes  v.  Colgate,  148  N.  Y.  529. 
One  who  has  an  interest  in  an  illegal  trust  and  endeavors  to  pre- 
vent a  reorganization  in  legal  form  has  no  actual  right  to  re- 
cover from  the  trustees  the  profits  claimed  to  have  been  made. 

Id. 
"When  a  junior  assignee  of  moneys  under  a  municipal  contract 
cannot  avail  himself  of  the  provisions  of  the  contract  forbid- 
ding an  assignment  similar  to  his. 

Forttmato  v.  Patten,  147  N.  Y.  277. 
When  an  agreement  by  manufacturers  to  furnish  to  a  committee 
the  material  for  a  display  of  fireworks,  sending  a  man  to  take 
charge,  is  a  sale.  WylUe  v.  Balmier,  137  N.  Y.  248. 

The  question  whether  a  party  assented  to  the  terms  of  a  pro- 
posed agreement  which  are  telegraphed  to  him  in  a  general 
way,  and  which  he  refuses  to  sign,  is  for  the  jury. 

Stokes  V.  MacTmy,  140  N.  Y.  640. 
"Where  all  the  elements  of  a  complete  contract  are  contained  in 
letters  and  telegrams  exchanged  by  the  parties,  the  contract  is 
binding  upon  both. 

Sanders  et  al.  v.  PottUtzer  Bros.  Fruit  Co.,  144  N.  Y.  209. 
A  written  agreement  controls  and  is   superior  to  a  prior  oral 
agreement.     A  reformation  of  the  instrument  can  only  rectify 
a  mutual  mistake  of  the  written  instrument. 

Lvntow  V.  Unexcelled  Fi/reworks  Co.,  128  N.  Y.  672. 

So  held  in  an  action  by  the  superintendent  of  a  manufacturing 

corporation.  Jd. 

"Where  evidence  is  contradictory  a  contract  apparently  full  and 

drawn  with  great  care  will  not  be  reformed  on  the  ground  of 

mutual  mistake. 

Allison  Brothers  Go.  v.  Allison,  144  N.  Y.  21. 

A  party  to  a  contract,  while  retaining  the  fruits  thereof,  cannot 

have  it  reformed.  Harlech  v.  Pwpin,  145  N.  Y.  70. 

"Where  entire  performance  by  one  party  is  a  condition  precedent 

to  the  promise  of  the  other,  the  contract  is  entire. 

Ming  v.  Corlim,,  142  N.  Y.  334. 
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Where  the  performance  by  one  party  consists  of  several  distinct 
items  and  the  price  paid  by  the  other  is  to  be  so  apportioned, 
the  contract  is  severable.  Id. 

"Where  the  parties  intend  the  performance  on  either  side  in  part 
and  not  to  be  taken  as  entire,  it  will  be  deemed  to  have  been 
severed.  Id. 

II.  CONSIDEEATION. 

Agreement  held,  not  upon  its  face  to  express  an  agreement  which 
was  void  as  intended  to  improperly  influence  legislation. 

Mitbamk  v.  Jones,  12T  N.  Y.  3Y0. 

An  agreement  to  withhold  suit  is  a  good  consideration  to  support 
a  promise  by  a  third  person  to  pay  a  debt. 

Trader i  Nat.  M.  v.  Parker,  130  N.  Y.  415. 

Where  no  definite  time  for  paj'ment  is  fixed  upon,  the  agreement 
binds  the  creditor  not  to  sue  within  a  reasonable  time.  Id. 

A  making  of  a  note  by  a  debtor  of  a  corporation  at  the  request 
of  one  of  its  officers  in  order  to  raise  money  with  which  to  pay 
the  maker's  debt  to  the  corporation  furnishes  no  consideration 
for  the  promise  by  the  officer  individually  to  renew  the  note. 

Arend  v.  Smith,  151  N.  Y.  502. 

Held,  also,  that  it  was  conclusive  as  to  the  legal  and  proper  ex- 
penses of  administration  assumed  by  defendant.  Id. 

Held,  also,  that  the  cost  and  expenses  incurred  in  the  executor's 
unsuccessful  defense  to  a  demurrer  interposed  by  defendant 
could  not  be  included.  Id. 

When  defendant  agreed  to  pay  all  the  debts  allowed  or  legally 
established  against  the  estate  of  a  decedent,  the  decree  entered 
upon  the  judicial  settlement  of  the  executor's  accounts,  to  which 
defendant  was  a  party,  as  to  amount  of  debts  was  conclusive. 

Lamrence  v.  Church,  128  N.  Y.  324. 

III.  CONSTRUCTION. 

A  contract  for  the  conditional  sale  of  the  plant  of  a  factory  pro- 
viding that  "  said  machinery  shall  be  the  property  of  pur- 
chaser until  paid  for,"  includes  the  working  patterns. 
Brewer  v.  Ford,  affirmed  without  opposition,  126  N.  Y.  643. 
A  contract  for  the  payment  of  $5,000,  "  which  sum  is  hereby 
named  as  stipulated  damages  to  be  paid,"  construed  as  for 
the  payment  of  liquidated  damages,  and  payable  upon  the 
violation  of  the  terms  of  the  agreement. 

Tode  V.  OrosH,  127  N.  Y.  480. 
Under  a  general  obligation  to  maintain  and  support  another,  the 
beneficiary  may  live  any  place. 

McArthur  v.  Cordon,  126  N.  Y.  597. 
It  seems  that  the  rule  is  subject  to  exceptions.  Id. 
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Peculiar  terms  of  declaration  of  trust  for  support  of  incompetent 
person  out  of  proceeds  of  a  farm  conveyed  to  the  trustee. 

Action  against  bank  in  Tennessee  for  proceeds  of  check  duly  col- 
lected by  it  in  Texas,  held,  contract  was  to  be  performed  in 
Texas  and  New  York,  and  law  of  Tennessee  did  not  obtain  or 
govern.  St.  Moh.  Bh.  v.  StaU  Nat.  BrniTc,  128  IST,  Y.  26. 

A  reasonable  interpretation  should  be  given  to  the  terms  of  a  con- 
tract. Wright  Y'Rensens,  133  K  Y.  298. 

A  party  failing  to  perform  terms  of  an  agreement  cannot  ter- 
minate the  contract.  Id. 

An  agreement  between  two  parties  to  dispose  of  the  goods  of  an- 
other and  divide  the  profits  between  all  the  parties,  is  a  joint 
contract.  Drexel  v.  Pease,  129  N.  Y.  96. 

One  who  holds  as  security  an  interest  in  a  patent  is  not  joint  con- 
tractor. Barry  v.   Colville,  129  N.  Y.  302. 

A  person  who  is  to  receive  for  his  services  a  certain  portion  of  the 
profits  is  not  a  joint  contractor. 

Jenkins  v.  Dean,  130  N.  Y.  2T5. 

The  practical  construction  put  upon  a  contract  by  the  parties  is 
often  most  conclusive  as  to  its  meaning. 

mcoU  V.  Sands,  131  N.  Y.  19. 

The  acceptance  of  performance  of  a  contract  may  be  observed  in 
its  interpretation.  Id. 

A  collateral  agreement,  fair  on  its  face,  will  not  invalidate  a  con- 
tract. Id. 

When  an  offer  to  purchase  goods  in  Maine,  an  acceptance  is 
mailed  in  this  state,  the  contract  is  to  be  governed  by  the 
laws  of  Maine.     Wilson  v.  Lewiston  Mill  Co.,  150  N.  Y.  314. 

Contract  regarding  real  property  is  to  be  construed  lex  rei  sitcB. 

Angell  v.  Van  Schaick,  132  N.  Y.  187. 

"When  a  definite  meaning  is  conveyed  by  the  language  and  no 
ambiguity  exists  in  the  different  parts  of  the  contract,  the  ap- 
parent meaning  must  be  regarded  as  the  intended  one. 

Schoonmaher  v.  Hoyt,  148  N.  Y.  425. 

An  assignment  of  a  contract  for  sale  of  wood  on  certain  land  for 
a  conveyance  of  other  lands,  considered  and  construed.  Id. 

The  apparent  meaning  of  a  written  instrument  must  be  regarded 
as  the  intended  one  when  the  language  is  unambiguous. 

Christopher  cfe  Tenth  St.  B.  B.  Co.  v.  TwenMi-thvrd  St.  R.  Co. 
149  ]Sr.  Y.  51. 

A  building  contract  providing  for  monthly  payments  "  of  the  esti- 
mated value  of  the  work  performed  on  the  building,"  construed. 

Smith  V.  Molleson,  148  IS".  Y.  241. 

A  deed  of  lands  supersedes  a  contract  for  the  sale  of  the  same 
lands,  and  the  contract  remains  in  force  only  as  to  provisions  the 
deed  does  not  contain.      ScJioonmaker  v.  Hoyt,  148  N.  Y.  425. 

A  contract  for  the  manufacture  of  specified  dies  used  in  making 
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gas-burners  does  not  require  that  such  dies  should  make  a  com- 
plete burner. 

JE.  W.  Bliss  Co.  V.  United  States  Inccmdescent  Gas  Light  Co., 
149  K  y.  300. 
A  manufacturer  is  not  required  to  do  more  than  to  give  notice 
that  goods  are  ready  for  inspection,  when  no  place  of  delivery- 
is  named  in  the  contract  and  the  guaranty  of  payment  provides 
that  no  delivery  shall  be  made  vs^ithout  direction  from  guarantor. 

Id. 
The  contract  providing  for  monthly  payments  on  account  upon 
estimates  by  the  engineer,  held,  that  an  opinion  of  the  engi- 
neer that  the  contract  allowed  equitable  cross-sections  in  ex- 
cess of  the  amount  of  excavation  required  for  the  tunnel  and 
its  lining,  together  with  payments  for  some  months  in  ac- 
cordance with  that  view,  did  not  bind  the  city  to  the  allow- 
ance and  that  contractors  could  not  retain  the  excess. 

O'Brien  Y.Mayor,  etc.,  of  JST.  T.,  139  N.  Y.  534. 
Though  the  contract  provided  for  extra  work  upon  the  condition 
that  it  was  authorized  by  the  aqueduct  commissioners  in  writ- 
ing, with  a  certificate  that  it  was  for  the  public  interest,  held, 
that  the  contractors  could  not  recover  for  work  directed  by  the 
commissioners  to  remedy  defects.  Id. 

The  statute  limiting  the  liability  of  the  city  to  the  terms  of  the 
contract,  held,  that  the  contractors  could  not  recover  for  extra 
cost  claimed  to  have  been  caused  by  erroneous  grades.  Id. 

Held,  also,  that  to  entitle  the  contractors  to  avail  themselves  of 
the  fact  that  they  had  received  no  final  certificate,  they  must 
show  that  there  was  no  amount  due  above  what  they  had  received. 

Id. 
An  architect's  certificate  made  after  the  commencement  of  an  ac- 
tion does  not  affect  its  admissibility  in  evidence  when  the  con- 
tract does  not  make  the  certificate  an  indispensable  condition  of 
maintaining  the  action. 
Oillies  V.  Manhattan  Beach  Improvement  Co.,  147  IST.  Y.  420. 
An  agreement  by  joint"  purchasers  of  land  to  pay  broker  who  ne- 
gotiated the  purchase  a  certain  sum  per  acre,  construed. 

Johnson  v.  Sirrett,  153  N.  Y.  51. 
Parol  evidence  is  admissible  to  show  that  the  person  who  made 
the  contract  was  an  agent  and  not  a  principal. 

Brady  v.  Nally,  151  N.  Y.  258. 
When  the  fact  that  the  contract  was  for  one  year  was  established 
by  the  pleadings.  Solomon  v.    Vallette,  152  N.  Y.  147. 

Circumstances  under  which  held  that  there  was  no  agreement  on 
the  part  of  licensee  to  furnish  the  inventor  with  means  of  mak- 
ing and  continuing  experiments. 

Berry  Harvester  Co.  v.  Walter  A.  Wood  Mowing  <&  Reaping 
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When  a  beneficiary  cannot  be  heard  to  attack  the  authority  of 
executors  to  enter  into  a  contract  setting  apart  real  estate 
as  part  of   the  trust  funds.     Stevens  v.  Melcher,  152  N.  Y.  551. 

A  contract  making  the  decision  of  the  architect  final  as  to  the 
construction  and  meaning  of  the  drawings  and  specifications, 
held,  not  to  make  him  final  arbiter  of  the  question  as  to 
whether  the  work  was  done  according  to  contract. 

SohilUnger  Fire  Proof  Cement  S  Asphalt  Co.   v.   Arnott, 
152  N.  Y.  584. 

What  may  be  considered  as  an  admission  by  a  contractor  that  a 
subcontractor  has  substantially  completed  his  work.  Id. 

Where  a  patent  is  used  for  a  purpose  not  embraced  in  the  con- 
tract permitting  its  use,  but  such  use  is  made  with  the  patentee's 
consent,  he  is  entitled  to  recover  the  reasonable  value  thereof. 

Griffin  V.  White,  142  E'.  Y.  539. 

Where  plaintiff  having  charge  of  the  work  was  to  be  paid  out  of 
the  surplus,  he  is  not  entitled  to  his  commission  where  the 
work  results  in  a  loss.  Carnp  v.  Trecm.or,  142  IST.  Y.  478. 

The  natural  sense  in  which  words  are  used  always  prevails  over 
punctuation  and  capitals.        Kinkele  v.  Wilson,  151  E.  Y.  269. 

The  general  rule  which  excludes  evidence  of  parol  negotiations 
which  tend  to  contradict  a  written  instrument  applies  only  in 
controversies  between  the  parties  to  the  instrument. 

Hankinson  v.  Vantine,  152  N.  Y.  20. 

Parol  evidence  inadmissible  to  vary  a  written  instrument  may 
be  admitted  unless  objected  to.    Brady  v.  JVally,  151 JS".  Y.  258. 

Parol  evidence  is  admissible  to  prove  the  purchase  price  agreed  up- 
on even  though  the  memoranda  contains  figures  which  might  be 
deemed  such  purchase  price.  Fmmett  v.  Penoyer,  151  IS".  Y.  564. 

A  contract  will  be  construed  according  to  the  law  of  this  state 
where  the  record  in  an  action  upon  a  foreign  contract  does  not 
show  the  law  of  that  state. 

Bath  Gas  Light  Co.  v.  Claffy,  151  JST.  Y.  24. 

An  agreement  for  the  use  of  an  invention  upon  machines  manu- 
factured and  for  the  payment  of  a  royalty  is  not  so  entire  that 
a  previous  judgment  exhausted  the  whole  right  of  action  upon 
the  contract. 

Skinner  v.  Walter  A.    Wood  Mowing  <&  Beapinq  Machine 
Co.,  140  K  Y.  217. 

One  party  to  a  tripartite  contract  cannot  take  advantage  of  a 
stipulation,  express  or  implied,  which  runs  only  between  the 
other  two  parties.  Jg, 

When  language  is  used  which  does  no  more  than  express  in  terms 
the  same  obligations  which  the  law  raises  from  the  facts  of  the 
transaction  itself,  the  party  using  the  language  is  no  further 
bound  than  he  would  have  been  without  it. 

Young  v.  Learn/,  135  N.  Y.  569. 
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When  the  rule  of  construction  that  where  a  general  intention 
is  expressed  and  also  a  particular  intention  incompatible  there- 
with, the  latter  may  be  considered  in  the  nature  of  an  excep- 
tion, does  not  apply.  Spqford  v.  I'earsall,  138  N.  Y.  57. 

A  provision  in  a  written  contract  for  sinking  the  iron  piles  of  a 
bridge,  that  the  contractor  agrees  "  to  put  all  iron  in  place  in 
thirty  days  after  sufficient  iron  has  been  delivered,  and  provided 
that  the  iron  is  delivered  in  regular  order  and  quantity,  and 
that  the  floor  is  laid  as  fast  as  required  for  the  erection  of  the 
iron."  Case  v.  Phcenix  Bridge  Co.,  134  IST.  Y.  Y8. 

A  provision  in  a  dissolution  agreement  between  partners  that 
they  will  "continue  to  hold  as  tenants  in  common  "  a  particular 
debt  due  the  firm,  merely  continues  their  interest. 

Preston  v.  Fitch,  137  N.  Y.  41. 

A  further  provision  on  the  part  of  one  partner  to  assume  liabilities, 
does  not  apply  to  his  disbursements  subsequently  incurred  as 
surviving  partner.  Id. 

Effect  of  stipulation  on  a  contract  to  construct  a  section  of  the 

new  Croton  aqueduct  under  Laws  1883,  chapter  490,  considered. 

O'Brien  v.  Ma/yor,  etc.,  ofN.  T.,  189  N.  Y.  543. 

A  provision  in  a  contract  for  state  legislative  printing  that  "  It  is 
further  understood  and  agreed  that  in  the  event  of  an  extra 
session  of  the  legislature  the  said  work  shall  be  done  and  ma- 
terials furnished  for  the  prices  stated  in  detail  in  the  alternative 
bid  annexed ;  and  the  same  prices  shall  also  be  paid  for  any 
work  and  materials  ordered,  not  for  the  use  of  the  legislature," 
construed.  Parmenter  v.  State  of  N.  Y.,  135  S".  Y.  154. 

Where  a  plaintiff  rests  upon  his  contract  and  claims  a  liability  in 
the  defendant  to  make  payments  by  force  of  its  terms,  it  is  com- 
petent for  the  defendant  to  show  that  the  contract  has  been 
mutually  rescinded.   Brusie  v.  Peck  Bros.  c&  Co.,  135  N.  Y.  622. 

The  object  of  the  law  in  tolerating  some  contracts  in  restraint  of 
trade  is  to  secure  the  purchaser  of  the  goodwill  of  a  trade 
or  business  a  guaranty  against  competition  of  the  former  pro- 
prietor. Greenfield  v.  Gilmam,,  140  N.  Y.  168. 

An  agreement  made  with  a  former  partner  not  to  practice  medicine 
or  surgery  within  prescribed  limits  is  not  broken  by  attendance 
with  other  physicians  upon  a  dying  person  for  which  no  fee  was 
charged.  -  Id. 

An  agreement  not  to  engage  in  the  occupation  of  a  pharmacist 
does  not  preclude  a  party  from  engaging  in  the  occupation  of 
a  physician.  Id.  . 

An  agreement  for  permission  to  occupy  part  of  a  store  to  carry 
on  a  business  is  broken  by  such  a  change  as  renders  such  occu- 
pation impracticable  and  unprofitable. 

DicUnson  v.  Hart,  142  IST.  Y.  183. 

To  make  a  contract  a  personal  one,  requiring  individual  perform- 
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ance  by  the  contracting  party,  the  contract  must  itself  show- 
that  a  personal  confidence  was  reposed. 

Nixon  V.  Zt(/ricalday,  144  JST.  Y.  300. 
An  agreement  to  allow  certain  persons  a  rebate  if  they  purchase 
a  specified  amount  of  goods  at  an  auction  sale  is  not  a  personal 
contract.  Id. 

The  use  of  the  trolley  system  by  one  of  the  parties  to  an  agree- 
ment between  railroad  companies  as  to  the  use  of  tracks  is  not 
the  use  of  steam  as  a  motive  power. 

Prospect  Park  &  Coney  Islcmd  P.  P.  Co.  v.  C.  I.  &  B. 

P.  P.  Co.,  144  K  Y.  152. 

The  giving  of  a  lease  of  all  its  franchises  by  the  owner  of  the 

tracks  to  a  rival  of  the  other  party  to  the  agreement,  does  not 

justify  a  breach  of  the  agreement  by  the  other  party.  Id. 

A  contract  for  the  purchase  of  railroad. ties,  "to  oe  counted  and 

paid  for  before  put  in  the  river,"  discussed. 

La/rrowe  v.  Lewis,  128  IS".  Y.  593. 
A  provision  permitting  a  person  to  act  as  superintendent  of  work 
to  be  done  does  not  authorize  him  to  alter  the  component  parts 
nor  depart  from  the  plans. 

Fitzgerald  v.  Morcm,  141  N.  Y.  419. 

Provision  in  a  contract  for  the  sale  of  land  that  "  said  property 

shall  be  free  and  clear  from  all  incumbrances  and  right  of 

dower  except  an  incumbrance  of  $5,800,  to  be  cleared  at  time 

of  delivery  of  deed,"  is  not  ambiguous. 

House  V.  Walcli,  144  N.  Y.  420. 
Parol  evidence  is  not  admissible  to  explain  or  limit  the  word 
"  incompatibility  "  used  in  a  contract  of  employment. 

Gray  v.  Shepard,  147  IST.  Y.  177. 
An  assignment  by  a  debtor  of  certain  claims  in  his  favor  does 
not  operate  in  favor  of  a  creditor  as  to  notes  discounted  after 
the  date  of  the  assignment. 

Pendergast  v.  Greenfield,  127  N.  Y.  23. 
The  rule  that  no  claim  in  respect  to  performance  can  be  made 
after  a  recision  of  the  contract  while  in  the  course  of  perform- 
ance does  not  apply  where  the  agreement  of  recision  expressly 
or  impliedly  reserves  such  claim. 

Mayor  v.  New  York  Pefrigeratvnq  Construction  Co..  146 
N.  Y.  210. 

IV.  PERFOEMAlSrCE. 

The  rule  which  requires  the  prompt  rejection  of  goods  that  do 
not  conform  to  the  terms  of  an  executory  contract  does  not 
apply  to  the  manufacture  of  articles  from  materials  furnished 
to  the  manufacturer  by  the  other  party  to  the  contract. 

Mach  V.  S7iell,  140  K  Y.  193. 
Mere  retention  after  delivery  and  failure  to  offer  to  return  after 
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discovery  of  defects  is  no  answer  to  the  defense  that  the  manu- 
facturer has  not  performed  his  contract.  Id, 

It  is  proper  to  admit  in  an  action  upon  a  contract  evidence  of  a 
waiver  of  performance.  Thomson  v.  Poor,  14Y  N.  Y.  402. 

A  substantial  performance  of  the  terms  of  an  agreement  is  suffi- 
cient. Oherlies  v.  PuUinger,  132  N.  Y.  598. 

An  agreement  not  to  enter  into  the  same  line  of  business  is  not 
violated  by  the  promiser  engaging  in  a  business  requiring 
material  formerly  made  by  him. 

BugTc  v.  Rvfigler,  129  N.  Y.  656. 

The  termination  of  a  contract  cannot  be  made  by  party  acting 
in  bad  faith. 

Johnson  v.  Union  Switch  cb  Signal   Co.,  129  IST.  Y.  633. 

A  party  is  not  in  default  who  has  obtained  an  oral  consent  to  an 
extension  of  time  for  the  performance  of  a  contract. 

Thomson  v.  Poor,  147  N.  Y.  402. 

Performance  is  not  excused  by  the  act  of  a  party  which  does  not 
enable  him  to  observe  the  terms  of  a  contract. 

Wells  V.  Alexander,  130  N.  Y.  642. 

If  a  notice  was  requisite  to  the  proper  performance  of  a  contract, 
the  court  would  infer  the  existence  of  a  covenant  to  give  such 
notice.  Id. 

It  is  not  a  breach  of  contract  to  refuse  to  deliver  an  installment 
of  goods  until  prior  installments  are  paid  for,  when  contract 
provides  for  such  payment.  Paabe  v.  Squier,  148  JST.  Y.  81. 

"Where  the  contract  called  for  first-class  material  and  there  was 
a  failure  to  substantially  perform,  judgment  cannot  be  recovered. 

Boughton  v.  Smith,  142  N.  Y.  674. 

"Where  plaintiff  contracted  to  build  a  house  and  charge  at  the 
cost  for  which  he  received  vouchers,  the  vouchers  furnished 
were  prima  facie  evidence  to  show  performance. 

Blaso  V.  Gill,  143  JST.  Y.  232. 

"What  facts  do  not  justify  abandonment  of  work  under  contract 
to  excavate  and  dredge.  Cronin  v.  Tebo,  144  N.  Y.  660. 

Y.  WHAT  EXCUSES  PEEFOEMANCE. 

A  party  is  released  by  failure  of  contracting  party  to  observe 
terms  of  agreement.  Thomas  v.  Stewart,  132  N.  Y.  580. 

One  undertakmg  the  performance  of  work  is  held  to  a  knowledge 
thereof.  Id. 

A  refusal  of  an  architect  based  on  an  unreasonable  requirement 
is  no  protection  to  the  owner.  Id. 

A  party  is  released  from  a  contract  by  the  offer  of  terms  chang- 
ing it  as  first  agreed  upon.     Bernstein  v.  Mech,  130  IST.  Y.  354. 

A  subcontractor  is  excused  from  performance  when  the  subcon- 
tract was  made  without  owner's  consent  and  he  interferes  with 
subcontractor.  Dolam,  v.  Rodgers,  149  N.  Y.  489. 
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Failure  of  a  party  to  a  contract  to  carry  out  his  agreement 
to  deposit  bonds  in  order  to  enable  another  party  to  a  con- 
tract to  purchase  stock,  considered. 

Stokes  V.  StoTces,  148  N.  Y.  T08. 

Where  the  court  finds  there  was  no  omission  in  an  a,ction  to 
reform  a  contract  alleged  to  have  been  made  by  mistake,  a 
refusal  to  allow  an  amendment  to  the  complaint  is  harmless. 
Christopher  d;  Tenth  St.  E.  B.  Co.  v.  Twenty-third  St.  E. 
Co.,  149  E.  T.  51. 

A  party  signing  a  blank  form  is  not  bound  by  the  obligations  sub- 
sequently written  therein  unless  it  is  shown  that  he  gave  the 
person  who  wrote  it  authority. 

Eicha/rds  v.  Day,  137  IST.  Y.  183. 

"Where  the  vendees  of  goods,  consenting  to  the  sale,  waive  full 
performance.  Brady  v.  Cassidy,  145  N.  Y.  171. 

Failure  to  pay  an  installment  due  upon  a  construction  contract 
absolves  the  contractor  from  further  performance  while  the 
default  continues,  though  it  does  not  entitle  him  to  re- 
cover prospective  profits. 

Wia/rton  d;  Co.  v.  Wench,  140  N.  Y.  287. 

The  contractor  may  at  once  rescind  and  recover  for  materials 
furnished  and  services  rendered.  Id. 

Or  he  may  proceed  with  performance,  and  at  the  same  time  bring 
suit  to  recover  the  past  due  installment.  Id. 

Prospective  profits  may  be  recovered,  Avhere  the  employer  aban- 
dons the  contract,  but  the  contractor  does  not,  as  damages. 

Id. 

A  contract  which  guaranteed  the  payment  of  dividends  for  a 
period  of  seven  years  is  terminated  by  the  dissolution  of  the 
corporation,  in  an  action  by  the  attorney-general  for  which 
neither  party  was  responsible. 

Lorilla/rd  v.  Clyde,  142  N.  Y.  456. 

"Where  the  parties  seeking  to  enforce  the  guaranty,  themselves 
procure  the  action  to  be  brought  for  dissolution,  and  the  grounds 
alleged  are  not  in  violation  of  the  public  interest,  they  cannot 
avoid  the  effect  of  such  dissolution  upon  the  ground  that  it 
was  brought  about  by  defendant's  own  misconduct.  Id. 

The  death  of  a  person,  or  the  destruction  of  a  thing  upon  whose 
continued  existence  the  performance  depended,  puts  an  end  to 
the  obligation.  j^ 

Substantial  performance  must  be  established  in  order  to  entitle 
the  party  claiming  the  benefit  of  a  contract  to  recover. 

Miller  v.  Benjamin,  142  N^.  Y.  613. 

"Whether,  in  a  particular  case,  defects  or  omissions  are  substantial 
or  not,  is  generally  a  question  of  fact.  /^ 

Where  goods  slightly  differing  from  the  order  were  delivered" 
and,  upon  thoir  return,  other  goods  of  the  proper  grade  were 
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sent,  and  it  did  not  appear  that  any  damage  resulted,  a  finding 
of  performance  is  warranted.  Id. 

VI.  EEMEDY  FOE  NON-PEEFOEMANCE. 

The  measure  of  damages  for  a  breach  of  contract  of  sale  of  per- 
ishable goods  is  the  difference  between  the  cost  of  manufacture 
and  the  contract  price.  Todd  v.  Gamlle,  148  N.  Y.  382. 

Where  a  contract  for  board-  and  lodging  provides  that  there  shall 
be  "  no  deduction  in  case  of  absence,"  the  measure  of  damage 
is  the  contract  price.  Wilkinson  v.  Demies,  146  I^.  Y.  25. 

Action  will  not  lie  against  assignee  of  patent  whose  assignor 
covenanted  not  to  license  but  to  manufacture  article  in  favor 
of  license.  Mayer  v.  Hardy,  127  IST.  Y.  125. 

A  contractor  can  only  recover  an  increased  expense  by  showing 
tha,t  an  authorized  deviation  rendered  the  work  more  expensive, 
and  his  recovery  should  be  limited  to  the  difference. 

ISTason  Mfg.  Co.  v.  Stephens,  127  ]S(.  Y.  602. 

When  a  party  who  performs  services,  though  work  is  not  com- 
pleted in  the  contemplated  manner,  may  recover  for  services  in 
connection  with  the  reorganization  of  a  railroad. 

BahUtt  V.  GiUs,  150  N.  Y.  281. 

What  qualities  a  contract  must  have  to  authorize  a  court  to  de- 
cree specific  performance.  Stokes  v.  Stokes,  148  N.  Y.  708. 

Measure  of  damages  for  breach  of  contract  discharging  employe 
who  has  a  contract  requiring  a  week's  notice  and  a  week's  extra 
pay.  Watson  v.  Bussell,  149  IST.  Y.  388. 

A  contract  for  the  sale  of  stock,  on  condition  of  non-interference 
of  the  court  with  contemplated  increase  of  capital  stock,  upon 
non-fulfillment  of  the  contract  or  prevention  of  conditions  en- 
titles vendee  to  consider  contract  as  of  no  effect  and  recover 
the  purchase  money.  Zovell  v.  Jacobs,  150  IT.  Y.  84. 

Proof  of  mistake  must  be  of  a  most  substantial  character  to  au- 
thorize reformation  of  a  contract. 

Christopher  &  Tenth  St.  B.  JR.  Co.  v.  Twenty-thi/rd  St.  R. 
Co.,  149  ]Sr.  Y.  51. 

A  contractor  has  no  action  against  a  city  for  damages  for  delay 
caused  by  the  rejection  of  materials. 

Montgomery  v.  Mayor,  161  N.  Y.  249. 

It  seems  that  an  owner,  who  agrees  with  the  contractor  to  fur- 
nish materials,  or  within  certain  time  to  perform  certain  con- 
struction which  is  necessary  to  the  performance  of  the  work 
by  the  contractor,  is  liable  for  delay  in  such  construction. 

Case  V.  Phoenix  Bridge  Co.,  134  N.  Y.  78. 

Breach  of  contract  by  contractors  does  not  authorize  the  owner 
to  pay  any  amount  he  may  choose  for  the  work,  and  hold  the 
contractors  for  the  excess. 

Oha/rlton  v.  Scoville,  144  IST.  Y.  691. 
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When  specific  performance  of  a  contract  will  not  be  refused  on 
the  ground  that  there  is  a  change  of  conditions,  which  unfavor- 
ably affects  one  of  the  parties. 

Prospect  Park  &  Coney  Islcmd  R.  E.  Co.  v.  C.  I.  <&  B.  R. 

E.  Co.,  144  N.  T.  152. 

The  proprietor  of  a  cheese  factory  is  not  liable  for  damages  to 

his  customers,  from  the  destruction  of  milk  and  cheese  through 

fire  which  destroyed  the  factory,  in  the  absence  of  negligence. 

Stewart  v.  Stone,  127  W.  Y.  500. 

VII.  RESOISSIOJST. 

One  who  attempts  to  rescind  a  transaction,  on  the  ground  of  fraud, 
is  not  required  to  restore  that  which  in  any  event  he  would  be 
entitled  to  retain,  either  by  virtue  of  the  contract  sought  to  be 
set  aside,  or  of  an  original  liability. 

Kley  V.  Eealey,  127  IST.  Y.  556. 

"What  facts  do  not  constitute  a  rescission  of  a  contract,  and  what 

constitutes  a  ratification  of  a  prior  contract,  to  avoid  claim  of 

duress.  Oregon  Pacific  E.  E.  Co.  v.  Forrest,  128  IST.  Y.  83. 

When  a  contract  for  the  sale  and  delivery  of  goods  has  been 

rescinded,  it  is  not  reinstated  by  subsequent  deliveries. 

DeKlyn  v.  SiVoer  Lake  Ice  Co.,  affirmed  without  opinion, 
128  ]Sr.  Y.  582. 
An  annulment  of  a  contract  in  pursuance  of  its  terms  is  not  a  re- 
scission which  destroys  all  rights  of  action. 

Mayor  v.  New   York  Eefrigerating  Construction  Co.,  146 
JSr.  Y.  210. 
Where  property  is  given  in  part  payment  of  sale  of  goods,  the 
buyer  is  entitled  to  its  return  upon  rescission  by  the  seller. 

Brewster  v.  Wooster,  131  N.  Y.  473. 

In  rescinding  a  contract  a  person  is  supposed  to  intend  a  severance 

of  the  contractual  relation.  Id. 

VIII.  VALIDITY. 

An  agreement  not  to  communicate  a  recipe  to  any  other  person, 
or  engage  in  the  business  of  manufacturing  or  vending  the 
articles  in  question  for  a  period  of  five  years,  is  not  opposed  to 
public  policy  as  in  restraint  of  trade. 

Tode  V.  Gross,  127  N.  Y.  480. 
An  agreement  tainted  with  fraud  is  invalid. 

Molntyre  v.  BvsTL,  132  IST.  Y.  192. 
A  contract  by  an  insurance  adjuster  to  purchase  damaged  goods 
in  his  own  mterest  is  not  void.  Id. 

During  its  existence  the  terms  of  a  contract  govern  the  action  of 
the  parties.  Saltus  v.  Belford  Co.,  133  N".  Y.  499. 

A  contract  for  erection  of  buildings  in  the  "  immediate  neighbor- 
hood "  is  not  void  for  indefiniteness. 

Lewis  V.  Gollner,  129  N.  Y.  227. 
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An  agreement  which  partially  supplants  a  former  agreement  is 
valid.  Goodsell  v.  Western  Union  Tel.  Co.,  130  N.  T.  430. 

A  notice  of  repudiation  by  a  competent  officer  will  justify  a  party 
in  regarding  a  contract  as  broken.  Id. 

An  oral  promise  to  pay  without  consideration  is  void. 

Tolhwrst  V.  Powers,  133  N.  Y.  460. 

"What  is  not  sufficient  to  take  a  parol  agreement  for  sale  of 
land  out  of  the  statute  of  frauds. 

Cooley  V.  Lodell,  153  N.  Y.  596. 

Kesidence  by  a  married  woman  with  her  husband  is  not  such  pos- 
session of  the  premises  as  will  authorize  an  enforcement  of  his 
parol  agreement  to  convey  them  to  her.  Id. 

Payment  of  the  consideration  is  not  alone  sufficient  to  take  a  parol 
agreement  for  sale  of  real  estate  out  of  the  statute.  Id. 

Improvements  must  be  substantial  and  permanent  to  take  agree- 
ments out  of  the  statute.  Id. 

An  agreement  by  owners  of  a  building,  to  a  contractor  furnishing 
materials,  to  pay  for  materials  out  of  moneys  going  to  contrac- 
tor, if  latter  is  not  within  the  statute  of  frauds. 

Raale  v.  Squier,  148  N.  Y.  81. 

An  agreement  between  stockholders  to  keep  their  stock  for  cer- 
tain period,  under  certain  conditions,  is  not  void. 

Willicums  v.  Montgomery,  148  N.  Y.  519. 

Contract  held  void  as  against  public  policy  which  deprived  per- 
sons of  employment  unless  they  became  members  of  a  certain 
organization.  Currcm  v.  Galen,  152  l!^.  Y.  33. 

"When  an  instrument,  procured  by  fraud,  executed  by  a  party  in 
such  a  state  of  intoxication  as  to  be  incapable  of  consenting  or 
contracting,  is  invalid  as  between  the  parties  to  the  transaction. 

Page  v.  Krehey,  137  N.  Y.  397. 

It  seems  that  if  the  party  actually  signed  the  paper,  though  pro- 
cured to  do  so  by  fraud,  and  is  chargeable  witn  negligence,  he 
is  liable  to  an  innocent  party.  Id. 

Where  competition  threatens,,  it  is  not  illegal  to  persuade  the 
competitor  to  abandon  his  enterprise  and  enter  the  business  of 
another  corporation  at  a  fixed  compensation. 

Oahes  v.  Catta/raugus  Water  Co.,  143  IST.  Y.  430. 

Contracts  which  provide  for  services  in  drafting  a  bill  and  explain- 
ing it  to  a  legislative  committee,  or  a  member  thereof,  and  to 
have  it  introduced  fairly  and  openly  are  not  illegal. 

Chesebrough  v.  Conover,  140  N.  Y.  382. 

An  agreement,  made  by  a  deputy  sheriff  on  his  appointment,  to 
pay  to  the  sheriff  a  part  of  the  fees  is  void. 

Peyoe  v.  Woodworth,  144  N.  Y.  448. 

When  an  executed  contract  is  valid  without  a  consideration,  dis- 
cussed 

Oregon  Pacific  R.  B.  Co.  v.  Forrest,  128  N.  Y.  83. 
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An  action  to  affirm  a  contract,  conceded  to  be  illega.1  and  to  avoid 
the  imposition  of  certain  penalties,  cannot  be  maintained. 

Pho&nix  Bridge  Co.  v.  Keystone  Bridge  Co.,  142  IST.  Y.  425. 

Such  party  might  maintain  an  action  upon  disaffirmance  to  re- 
cover back  moneys  paid.  id. 

An  agreement  by  heirs  of  full  age  to  hold  the  land  inherited  as 
joint  tenants  with  right  of  survivorship,  to  be  effected  by  devise 
on  part  of  any  who  might  dispose  of  their  interests  by  will,  is 
valid.  Murphy  v.  WMtmy,  140  N.  Y.  541. 

So  long  as  the  heirs  may  convey  an  absolute  title  it  does  not 
violate  the  statute  against  suspension  of  alienation.  Id. 

An  heir  who  has  a  remainder  vested  under  such  an  agreement  can 
maintain  an  action  to  enjoin  a  division  of  the  property  at- 
tempted b}^  the  last  survivor.  Id. 

It  is  no  objection  that  he  was  not  a  party  to  the  agreement,  it 
having  been  made  for  his  benefit.  Id. 

Contribution ;  See  Joint  Debtor  ;  Ships  and  Vessels  /  Swrety. 

Controversy,  Submission  of ;  See  Practice. 

Conversion  ;  For  Equitable  Co7wersion,  See  Devise. 

Transfer  to  general  assignee  by  debtor  of  goods  covered  by  chattel 

mortgage  void  for   want  of  refiling   authorized   assignee  to 

recover  goods  from  sheriff.       Bowdish  v.  Page,  153  N.  Y.  104. 

Demand  by  the  assignee  of  a  firm,  and  refusal,  is  sufficient  basis 

for  a  suit  for  conversion  of  partnership  property. 

Heald  V.  Yam,  Siclen,  affirmed  without  opinion,  128  N.  Y. 
612. 
A  sheriff,  levying  on  money  in  hands  of  assignee,  though  the  latter 
draws  the  money  from  the  bank  and  lays  it  upon  a  table,  is  liable 
for  conversion.  McAllister  v.  Batley,  127  N.  Y.  583. 

An  action  for  conversion  cannot  be  maintained  unless  the  plain- 
tiff is  entitled  to  the  immediate  possession  of  the  property. 

Deely  v.  Dwi.ght,  132  N.  Y.  59. 

Such  an  action  will  not  lie  to  enforce  an  equitable  lien  against 

the  owner  of  a  legal  title.  Id. 

A  judgment  creditor  and  his  sureties  in  a  bond  of  indemnity 

given  to  the  sheriff  are  jointly  and  severally  liable. 

Dyett  V.  Rymwn,  129  IST.  Y.  351. 

Proof  that  the  ultimate  benefit  of  the  property  will  be  in  the 

plaintiff  can  only  be  set  up  where  he  has  the  general  property. 

Id. 
The  rights  of  the  parties  must  be  determined  on  the  facts  existing 
when  action  is  brought. 

Moore  v.  Prentiss  Tool  cfe  Supply  Co.,  133  IST.  Y.  144. 
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One  who  assigns  wages,  agreeing  to  act  as  servant,  if  lie  does 
receive  them,  in  case  he  collects  the  money  and  fails  to  pay  over 
the  same,  is  liable  for  conversion,  and  a  body  execution  may  be 
issued  under  section  3026  of  the  Code. 

J^arreU  v.  HuhUrd,  148  N.  Y.  592. 
Until  after  a  demand  on  a  bank,  and  the  refusal  by  it  to  pay  the 
proceeds  of  a  check,  it  cannot  be  liable  for  conversion  when  it 
receives  the  draft  in  payment  of  a  check  for  collection. 

Castle  V.  Corn  Exohcmge  Bcmlc,  148  N.  Y.  122. 

Conveyances  ;  See  Assignments  ;  Charrvperty  /  Deeds  /  Fra/udiilent 
Conmeyances  •  Husband  am,d  Wife;  Mortgages;  VoVwnta/ry 
Con/oeyanoes. 

Conviction ;  See  Criminal  La/m. 

Cornell  University  ;  See  Colleges. 

Coroner. 

A  coroner  is  not  entitled  to  salary  where  he  retains  fees  received 
while  acting  as  sheriff. 

People  ex  rel.  Schultz  v.  Myer,  131  JST.  Y.  644. 

Corporations  ;  See  Banks  am,d  Banking ;  Benevolent  Associations ; 
Building  Associations  ;  Constiinitional  Law  y  Foreign  Corpora- 
tiofis ;  Elect/ric  Light  Companies;  Ln'suroMce  ;  Manufactwring 
Corporations ;  Municipal  Corporations ;  Plank  Road  Com- 
panies;  Railroads ;  Religious  Associations;  Steamboat  Com- 
panies ;  Taxation ;  Tv/rnpike  Companies. 

I.  Incohpoeation  and  Feanchises. 
II.  Stock,  Stockholdees  and  Capital. 

III.  Officees  and  Agents. 

IV.  POWEES. 

Y.  Liabilities. 

YI.  Suits  Affecting. 

YII.  Dissolution. 

YIII.  Insolvency  and  Keoeivees. 

I.  INCOKPORATION  AND  FEANCHISES. 

The  difference  between  join1>stock  companies  and  corporations 

discussed.     People  ex  rel.  Winchester  v.  Coleman,  133  N.  Y.  279. 

An  agreement  for  the  purchase  of  land,  made  prior  to  the  filing 
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of*  the  certificate  of  incorporation,  is  ratified  by  subsequent 
acceptance  of  the  deeds. 

Seymour  v.  Sprvng  Forest  Cemetery  Ass'n,  144  IS.  Y.  333. 

A  corporation  organized  under  an  unconstitutional  statute  is  a 
corporation  de  facto,  and  may  be  dissolved. 

Coxe  V.  StaU,  144  N.  T.  396. 

A  corporation  organized  under  the  Manufacturing  Act  of  1848  is 
not  subject  to  the  prohibition  against  the  declaration  of  a 
dividend  except  out  of  surplus. 

People  ex  rd.  Edison  General  Electric  Co.  v.  Ba/rk&r,  141 
]Sr.  Y.  251. 

Persons  seeking  to  form  a  corporation  must  comply  with  the 
requirements  of  the  statute  in  preparing  articles  of  incorpora- 
tion, and  may  insert  other  provisions  not  inconsistent  with  law. 
People  ex  rel.  FaArcMld  v.  Preston,  140  N.  Y.  549. 

The  bestowal  of  corporate  powers  is  equivalent  to  creation  of  a  cor- 
poration.   People  ex  rel.  Winchester  v.  Colemam,,  133  N.  Y.  279. 

Statutes  for  consolidation  of  domestic  corporations  are   to  be 
treated  as  acts  of  incorporation. 
People  V.  W.  T.,  Chicago  <&  St.  Louis  R.  R.  Co.,  129  JST.  Y.  474. 

But  otherwise  where  the  corporations  are  not  all  domestic.       Id. 

Whether  such  consolidation  would  be  a  new  corporation  <^d_;W6 — 
quwre  ?  Id. 

Organization  tax  does  not  apply  to  aggregate  capital  upon  con- 
solidation with  foreign  corporations.  Id. 

Under  Laws  1890,  chapter  566,  section  60,  authorizing  incorpora- 
tion for  manufacturing  gas  "or"  electricity,  both  purposes 
may  be  united  in  the  same  certificate. 

People  ex  rel.  Municipal  Gas  Co.  v.  Rice,  138  N.  Y.  151. 

"Where  the  company  sought  to  exchange  its  stock  for  that  of  an 
electric  light  company,  in  effect  merging  the  business  and  fran- 
chises of  the  two,  held,  that  this  could  be  accomplished  by 
an  amendment  to  its  certificate  without  consolidation,  under 
Laws  1890,  chapter  566  ;  Laws  1892,  chapter  691.  Id. 

Subsequent  corporate  acts  tending  to  manifest  an  illegal  proposi- 
tion on  the  part  of  the  directors  do  not  invalidate  the  incor- 
poration,  where  the  certificate  of  incorporation  expresses  no 
illegal  proposition  on  the  part  of  the  directors. 

tfmted  States  Vinegar  Co.  v.  Foehrenhach,  148  1!^.  Y,  58. 

In  an  action  upon  a  stock  subscription  it  is  not  available  to  reply 
that  a  portion  of  the  capital  stock  was  subscribed  by  the  cor- 
poration nltra  vires.  jd 

Although  a  provision  of  a  corporate  charter  provides  "  all  rights' 
and  privileges  hereby  granted  shall  be  null  and  void "  m  a 
certain  event,  the  attorney-general  must  bring  the  action  as 
provided  by  the  statute. 
I^ew  Torh  <&  Long  Island  Bridge  Co.  v.  Smith,  148  N.  Y.  540. 
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Section  30  of  chapter  564  of  1890  to  the  annual  report  of  cor- 
porations was  not  merged  in  chapter  2  of  1892,  etc. 

Bank  of  Metropolis  v.  Faber,  150  N.  Y.  200. 
Public  policy  does  not  forbid  a  corporation,  organized  under  gen- 
eral laws  of  another  state,  and  a  certificate,  executed  in  due 
form,  that  the  statutory  requirements  had  been  complied  with, 
from  doing  business  in  this  state. 

Demarest  v.  FlacTc,  128  N.  T.  205, 
The  election  of  non-resident  directors  without  a  resolution  per- 
mitting would  not  ipso  facto  dissolve  the  corporation.  Id. 
"What  was  sufficient  evidence  of  user.  Id. 
"What  neglect  of  a  railroad  corporation  to  exercise  all  its  fran- 
chises terminates  its  corporate  existence,  how  such  forfeiture 
is  procured  by  the  attorney-general,  under  Code  Civil  Proced- 
ure, section  1798. 

People  V.  Ulster  (&  Delawa/re  R.  R.  Co.,  12§  IST.  T.  240. 

Such  actions  are  not  even  then  maintainable  unless  public  interest 

is  involved.  Id. 

An  action  thus  commenced  is  also  within  the  control  of  the  state. 

Id. 
It  is  incumbent  upon  the  state  to  show  upon  trial  that  a  cause  of 
forfeiture  had  not  only  been  incurred,  but  that  it  continued  to 
exist.  Id. 

"When  two  corporations  which  had  paid  the  tax  on  organization 
are  afterwards  consolidated,  a  new  tax  on  capital  is  necessary. 
People  ex  rel.  New  Yorh  Phonograph  Co.  v.  Rice,  affirmed 
on  opinion,  128  IST.  Y.  691. 
"What  wiU  be  regarded  as  a  violation  or  non-user  of  an  additional 
franchise. 

People  V.  Broadway  R.  R.  Co.,  of  Brooklyn,  with  opinion 
of  Court  of  Appeals,  126  JST.  Y.  29. 
An  action  will  not  lie  in  the  name  of  the  people  to  forfeit  the 
franchise  of  a  street  railway  for  failure  to  construct  its  tracks. 

Id. 
The  enactment  of  a  special  statute,  and  the  acceptance  of  the 
privileges  thus  conferred  by  the  company,  do  not  modify  the 
origiuES  charter  of  the  company  so  as  to  make  the  statute  a 
part  of  it.  Id. 

Although  a  statute  be  permissive,  yet  if  a  company  accepts  the 
privileges  conferred,  it  becomes  at  once  amenable  to  law  con- 
ferring them.  Id. 

II.  STOCK,  STOCKHOLDEES  AE^D  CAPITAL. 

Certificates  of  stock  of  a  business  corporation  are  not  possessed 
of  complete  negotiability  as  commercial  paper. 

Knox  V.  Eden  Musee  American  Co.,  148  N.  Y.  441. 
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Corporations — Continued. 
When  a  certificate  is  lost,  the  owner  may  recover  possession  from 
a  honajide  purchaser.  -^• 

The  stock  of  a  corporation  covers  its  capital,  sm-plus  and  fran- 
chises. 

People  ex  rel.  Union  Trust  Go.  v.  Coleman,  126  JN.  T.  433. 
The  court  may  grant  the  right  to   examine  the  books  before 
election  to  a  stockholder. 

Peojyle  ex  rel.  Stoho  v.  Eadie,  133  ]^,  Y.  573. 
The  court  may  in  its  discretion  allow  such  examination  at  other 
times.  _  Id. 

Where  owners  of  lands  organize  a  corporation  for  its  manage- 
ment as  a  cemetery,  of  which  they  are  sole  stockholders,  and 
convey  the  land  to  it  in  exchange  for  corporate  bonds,  the  fact 
that  the  land  was  not  worth  the  sum  secured  is  immaterial,  as 
the  transaction  is,  in  substance,  simply  a  change  in  the  manner 
of  holding  the  land. 

Seymov/r  v.  Spring  Forest  Cemetery  Ass'n,  144  'N.  Y.  333. 

A  person  who  has  subscribed  for  stock,  but  received  no  certificate, 

is  not  entitled  to  stock  in  a  new  corporation  after  consolidation, 

until  his  certificate  of  stock  in  the  old  corporation  is  produced. 

Bdbcock  V.  Schuylkill  <&  Lehigh  Valley  B.  R.  Co.,  133  !N".  Y. 

420. 

The  unauthorized  purchase  of  stock  in  another's  name  does  not 

constitute  the  latter  a  stockholder,  though  the  stock  is  paid 

for,  when  the  purchase  is  promptly  repudiated. 

Olenn  v.  Ga/rth,  133  IST.  Y.  18. 
Provisions  regarding  transfer  of  stock  do  not  prevent  the  passing 
of  the  entire  title  as  between  the  parties. 

Chemical  Nat.  Bh.  v.  Cohoell,  132  K  Y.  250. 
Where  a  foreign  statute  gives  a  corporation  power  to  hold,  pur- 
chase and  sell  real  estate,  it  may  deal  in  the  purchase  and  sale 
of  real  estate. 

Lancaster  v.  Amsterrdami  Improvement  Co.,  140  N".  Y.  576. 
Where  such  corporation  accjuires  real  estate  in  this  state,  its  sub- 
sequent conveyance  is  unimpeachable  upon  the  ground  of  abuse 
of  powers  conferred,  and  where  such  conveyance  is  not  prohib- 
ited expressly  by  the  statutes  of  the  state.  Id. 
Capital  stock  can  only  be  increased  in  the  particular  manner 
authorized  by  its  charter  or  by  statute.  ' 

Einstein  v.  Rochester  bfas  d;  Electric  Co.,  146  N.  Y.  46. 

What  does  not  amount  to  an  increase  of  the  capital  stock  of  a 

corporation.  jg^ 

Eefusal  by  personal  representative  of  deceased  to  pay  installments 

within  the  time  limited,  bars  rights  of  the  representative  and 

his  assigns. 

Dow  V.  Iowa  Central  R.  Co.,  144  N.  Y.  426. 
A  stockholder  is  not  entitled  to  intervene  as  a  party  defendant 


COEPORATIONS,  II,  III.  2255 

Corporations —  Continued. 

where  stock  has  been  held  a  long  time,  as  acquiescence  after 
such  lapse  of  time  will  be  presumed. 

Warren  v.  Bigelow  Blue  Stone  Co.,  142  IST.  Y.  669. 
An  equitable  action  to  compel  the  issuance  of  stock  is  not  pre- 
vented by  the  provisions  of  statute  authorizing  the  court  upon 
summary  application  to  make  an  order  requiring  the  issuance 
of  a  new  certificate. 

Kenncm  v.  Forty-second  St.  &  C.  By.  Co.,  140  IST.  Y.  183. 
Though  one  has  been  defeated  in  an  action  against  the  corporation, 
where  the  assignee  of  a  stockholder  pays  the  costs  awarded,  he 
is  entitled  to  the  issue  of  a  new  certificate. 

Cassagm  v.  Ma/rvin,  143  N.  Y.  292. 
Scrip  issued  by  the  corporation  in  payment  of  the  greater  part  of 
the  consideration  for  the  purchase  of  its  lands,  and  receivable 
by  it  to  the  extent  of  three-fourths  of  the  value  of  lands  sold, 
was,  pursuant  to  a  prior  arrangement  and  understanding  of 
the  promoters,  to  be  first  protected  out  of  the  proceeds  of  land 
sales  to  the  prescribed  extent.  Held,  that  the  corporation  held 
such  proceeds  as  trustees  for  the  scripholders. 

Bogers  v.  W.  Y.  <&  Texas  Lamd  Co.,  134  N.  Y.  197. 
A  company  having  bought  scrip  with  funds  applicable  to  its 
redemption  could  not  re-issue  the  same  in  the  form  of  a  divi- 
dend. Id. 
Stock  and  bonds  in  a  competing  conipany,  bought  pursuant  to 
section  40  of  the  Stock  Corporation  Law,  cannot  be  used  by  the 
purchaser  for  the  purpose  of  destroying  the  property  of  the 
stockholders  of  the  other  company. 

Fa/rmers'  Loa/n  &  Trust  Co.  v.  New  Yorh  &  Northern  B. 
Co.,  150  ]Sr.  Y.  410. 
The  rights  of  minority  stockholders  of  the  company,  the  majority 
of  wose  stock  has  been  purchased  by  the  competing  company, 
considered  and  determined. 

Farmers'  Loam,  &  Trust  Co.  v.  New  YorTc  <&  Northern  B. 
Co.,  150  K  Y.  410. 
It  is  conclusive  when  a  jury  determines  the  question  of  the  genuine- 
ness of  certificates  of  stock. 

Jarvis  v.  Manhattan  Beach  Co.,  148  N.  Y.  652. 

III.  OFFICERS  AND  AGEISTTS. 
The  discretion  of  the  trustees,  when  acting  in  good  faith,  cannot 
be  disturbed. 

McNdb  V.  McNab  <&  Ha/dvrh  Mfg.  Co.,  133  K  Y.  68T. 
A  stockholder  who  accepted  his  share  of  the  profits  of  a  transac- 
tion cannot  be  heard  to  claim  it  as  ulin-a  vires.  Id. 
A  single  past  transaction  of  investment  in  government  bonds, 
though  detrimental,  did  not  call  for  the  interference  of  a  court 
of  equity.                                                                                 Id. 


2256  COKPOEATIONS,  III. 

Corporations —  Continued. 

An  objecting  stockholder  cannot  maintain  an  action  where  an 
officer  of  a  corporation  offered  to  personally  assume  the  ex- 
pense of  a  transaction.  .  .        ■^<*- 

"Where  there  is  no  evidence  of  a  preconcerted  plan  m  the  mcrease 
of  salaries  on  the  part  of  those  voting  for  it,  such  action  is  legal. 

Id. 

A  director  is  released  from  liability  where  he  disposes  of  the  bene- 
ficial interest  in  his  stock  with"  the  knowledge  of  the  corpora- 
tion. J^at.  BoMk  V.  Colwell,  132  IST.  Y.  250. 

The  mere  fact  that  the  person  making  a  statement  of  assets  and 
liabilities  of  a  corporation  was  the  president  thereof,  does  not 
warrant  an  inference  that  such  statement  is  given  upon  his  per- 
sonal knowledge.  Kowntze  v.  Kennedy,  14Y  N.  T.  124. 

President  of  a  corporation  who  purchased  its  notes  with  knowl- 
edge that  they  were  issued  for  a  purpose  which  was  vltra  vii'es 
is  not  a  lonafide  holder.  McClwre  v.  Levy,  147  IST.  Y.  215. 

Where  a  party  had  made  no  claim  for  salary  as  president  of  an 
insurance  company  which  had  transferred  its  business  to  an- 
other company,  he  cannot  claim,  where  he  has  been  made  man- 
ager of  the  new  company,  a  salary  as  president. 

Smwnson  v.  N.  Y.  City  Ins.  Co.,  141 IST.  Y.  12. 

The  fact  that  a  transferee,  with  knowledge  of  the  agreement,  holds 
the  stock  subject  to  the  possible  enforcement  of  the  agreement 
in  equity,  in  no  way  interferes  with  his  legal  title. 

Matter  of  Argus  Co.,  138  ~S.  Y.  557. 

It  does  not  affect  the  right  of  stockholders  to  petition  in  a  sum- 
mary proceeding  to  establish  an  election  of  officers  under  section 
27  of  the  General  Corporation  Act  of  1892,  that  they  joined  the 
corporations  as  one  of  the  petitioners  without  authority.       Id. 

The  receipt  of  illegal  votes,  at  an  election  of  the  officers  of  a  cor- 
poration, in  favor  of  a  candidate  who  has  also  received  a  majority 
of  the  legal  votes,  does  not  defeat  his  election.  Id. 

An  agreement  between  stockholders  controlling  the  majority  of 
the  stock  of  a  corporation,  that  none  would  sell  any  of  his  shares 
without  giving  the  other  parties  to  the  agreement  an  oppor- 
tunity to  purchase,  does  not  disable  a  party  thereto  from  vest- 
ting  legal  title  in  another  by  a  transfer.  M. 

The  word  "  employee  "  in  chapter  376  of  1885,  giving  preference 
to  wages  of  employes,  defined. 

Palmer  v.  Van  SamMoord,  153  E".  Y.  612. 

Who  is  an  employe  within  the  meaning  of  such  act.  Id. 

Where  a  director  in  a  corporation  for  whose  debt  a  note  was  given 
was  also  a  director  in  the  bank  which  discounted  it,  but  in  no 
way  acted  for  the  bank  in  the  matter,  his  knowledge  was  not 
imputable  to  the  bank. 

CasGo  Nat.  Bh.  v.  Clark,  139  N.  Y.  307;  s.  o.,  MerchcmW 
Nat.  Bh.  V.  ClarTc,  139  N.  Y.  314. 
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A  corporation,  by  designating  an  agent  in  another  state  upon  whom 
proceedings  may  be  served,  does  not  thereby  change  its  residence. 
Douglass  v.  PImnix  Ins.  Co.,  138  IST.  Y.  209. 
What  is  sufficient  to  sustain  a  finding  of  the  existence  of  the  con- 
tract to  pay  president  a  certain  salary. 

Farmers'  L.  &  T.Oo.  v.  EousatonioR.  B.  Co.,  152 IST.  Y.  251. 

IV.  POWEES. 

"When  a  corporation  is  liable  to  a  tona  fide  holder  of  a  certificate 
of  its  stock  for  loss  sustained  in  its  purchase. 

Fifth  Ave.  BTc.  v.  Forty-seoond  St.,  etc.,  B.  B.  Co.,  137 
"k.  Y.  231. 

The  rule  that  "  when  certificates  of  stock  contain  apparently  aU 
the  essentials  of  genuineness,  a  iona  fide  holder  thereof  has  a 
claim  to  recognition  as  a  stockholder,  if  such  stock  can  be  legally 
issued,  or  to  indemnity  if  this  cannot  be  done.  The  fact  of 
forgery  does  not  extinguish  his  right,  when  it  has  been  perpe- 
trated by  or  at  the  instance  of  an  officer,  placed  in  authority  by 
the  corporation  and  entrusted  with  the  custody  of  its  stock 
books,  and  held  out  by  the  company  as  the  source  of  information 
on  the  subject.  Id. 

A  director  of  a  corporation  owes  it  no  duty  to  buy  in  its  unma- 
tured obligations  for  its  benefit,  and  may  purchase  them  at  any 
sum.   8eymov/r  v.  Spring  Forest  Cemetery  Ass'n,  144  IS".  Y.  333. 

A  by-law  of  a  press  association,  which  prevents  its  members  from 
receiving  or  publishing  regular  news  dispatches  of  any  other 
news  association  covering  a  like  territory,  is  legal. 

Matthews  v.  Associated  Press  of  If.  T.,  136  N.  Y.  333. 

"Whether  such  by-law  would  be  enforceable  against  a  member  who 
was  also  a  member  of  a  like  association  at  the  time  of  its  pass- 
age,— query.  Id. 

The  rule  that  in  the  case  of  a  corporation,  exercising  a  delegated 
authority  for  the  public  benefit,  the  actionable  quality  of  a 

{ffivate  injury  resulting  therefrom  mav  depend  upon  the  legis- 
ative  will,  does  not  extend  to  acts  which  are  ultra  vires. 

Hudson  Biwer  Telephone  Co.  v.  Watervliet  Turnpike  ds  By. 
Co.,  135  ]Sr.  Ti  393. 
It  seems,  therefore,  that  a  telephone  company  occupying  a  city 
street  with  its  wires  may  question  the  right  of  a  street  railway 
company  to  use  an  electric  system  for  propelling  its  cars  to  the 
detriment  of  the  business  of  the  former.  Id. 

"Where,  for  any  reason,  the  stock  book  of  a  corporation  is  inacces- 
sible for  the  purposes  of  making  transfers  of  stock,  the  directors 
may  adopt  a  new  one.  Matter  of  Argus  Co.,  138  N.  Y.  557. 
A  meeting  of  the  directors  of  a  corporation,  at  which  the  ordinary 
business  of  the  corporation  is  to  be  considered,  may  be  called 
by  a  general  notice.  Id. 

143 
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The  trustees  of  a  corporation  cannot  so  dispose  of  its  property  as 
to  virtually  end  its  existence.     People  v.  Ballard,  134  JST.  Y.  269. 
Such  attempted  disposition  of  the  corporate  property,  even  if  in 
good  faith,  is  an  illegal  act.  Id- 

A  manager  who  has  received  certificates  of  stock  from  the  presi- 
dent of  the  corporation  with  instructions  to  cancel  them  cannot 
reissue  them.  Knox  v.  JEden  Musee  American  Co.,  148  N.  T.  441. 
Although  the  officers  of  a  corporation  surrendered  certificates 
for  cancellation  to  a  manager  who  disposes  of  them,  they  may 
challenge  their  validity  in  the  hands  of  a  honafide  purchaser. 

Id. 
Executive  committee  may  transact  business  of  corporation  between 
meetings  of  the  directors  and  delegate  persons  to  one  of  such 
committee. 

Sheridam,  Electric  lAgM   Co.  v.   Chatham  Nat.  Bh.,  12T 
]Sr.  T.  51Y. 
A  'bona  fide  pledger  of  a  receipt  issued  by  the  president  of  a  ware- 
house company  in  his  own  favor  must  show  that  implied  author- 
ity to  issue  receipts  for  his  own  goods  had  been  conferred  on 
him. 

Hanover  Nat.  Bh.  v.  American  Dock  &  Trust  Co.,  148 
K  Y.  612. 
Such  authority  may  be  shown  by  acquiescence  of  the  directors  in 
previous  similar  actions.  ^  Id. 

A  manufacturing  corporation  has  power,  with  the  consent  of  all 
its  stockholders,  to  sell  its  plant  and  machinery  to  another  cor- 
poration and  to  retire  from  business,  taking  the  stock  of  the 
latter  in  payment  therefor. 

Holmes  <&  Griggs  Mfg.  Co.  v.  Holmes  &  Wessell  Metal  Co., 

127  N.  Y.  252. 

The  vendor  corporation,  having  taken  such  stock,  may  sell  the  same, 

and  a  note  taken  therefor  is  not  subject  to  defense  of  ultra 

vires.  /^. 

V.  LIABILITIES. 

The  liability  for  failure  to  file  certificate  of  increase  of  stock  at- 
taches only  to  the  holders  of  the  increased  stock. 

Griffith  V.  6h^een,  129  IST.  Y.  51Y. 

Application  for  dissolution  does  not  relieve  trustees  from  filing 
annual  report  where  one  trustee  makes  affidavit  that  the  cor- 
poration is  solvent.     First  Nat.  Bank  v.  Lamon,  130  K  Y.  366. 

A  finding  of  fact  by  the  referee,  and  sustained  by  the  General 
Term,  wiU  not  be  renewed  by  Court  of  Appeals.  Id 

The  provisions  making  a  stockholder  liable  do  not  apply  in  favor 
of  a  creditor  who  was  also  a  director. 

TTt^,        ^,       ,  .  ,.„  McBonall^.  Sh6ehan,Vi,9ilS,.Y.'iS)0. 

Where  the  plamtiff  was  engaged  by  the  promoter  of  a  water  com- 
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pany  before  its  organization  to  secure  certain  privileges  for  it, 
and  said  promoter  on  its  organization  becomes  president  of  the 
company  with  members  of  his  family  as  principal  officers,  the 
company  is  liable  for  the  amount  agreed  upon. 

Oakes  v.  Cattaraugus  Water  Co.,  143  N.  Y.  430. 

The .  filing  in  the  office  of  the  secretary  of  state  of  the  certificate 
of  full-paid  stock  of  a  corporation  organized  under  the  Business 
Corporation  Act  of  18T5  was  a  sufficient  compliance  with  the 
statute,  though  not  filed  in  county  clerk's  office. 

Jones  V.  Butler,  146  N.  Y.  55. 

The  assets  of  a  corporation  are  a  trust  fund  for  the  payment  of 
its  debts.  Cole  v.  Millerton  Iron  Co.,  133  N.  Y.  164. 

The  transfer  of  property  of  one  corporation  to  another  for  nominal 
consideration  does  not  effect  a  consolidation,  and  is  illegal.     Id. 

A  creditor  cannot  be  compelled  to  assent  to  a  change  of  debtors. 

Id. 

Transfer  of  property  by  a  corporation  in  contemplation  of  insol- 
vency is  not  limited  to  cases  where  the  payment  of  an  obliga- 
tion has  been  refused.  Id. 

Judgment  and  appointment  of  receiver  is  no  bar  to  creditor's  suit. 

Id. 

A  charge  that  a  corporation  was  organized  for  an  illegal  purpose 
cannot  be  sustained  where  it  is  not  shown  that  they  adopted 
and  acted  upon  the  prospectus  issued  before  organization. 

tr.  8.  Vinegar  Co.  v.  Schlegel,  143  N.  Y.  537. 

So  long  as  a  foreign  coi'poration  is  recognized  by  the  authorities 
of  its  own  state  it  is  entitled  to  some  recognition  here,  unless  it 
appears  that  it  was  formed  for  purposes  iflegal  here.  Id. 

Where  a  party  contracts  with  a  corporation  as  such  he  is  estopped 
from  denying  its  corporate  existence.  Id. 

Where  the  representations  of  a  corporation  director  were  such  as 
to  induce  a  stockholder  to  part  with  his  stock  to  his  loss  and 
damage,  he  is  entitled  to  recover  on  such  loss. 

Rothmiller  v.  Stein,  143  N.  Y.  581. 

The  corporation  cannot  offer  the  defense  that  if  they  informed 
him  of  the  corporation's  condition  and  he  sold  the  stock,  that 
he  would  be  liable  for  fraud.  Id. 

The  report  required  by  the  General  Manufacturing  Corporations 
Act,  Laws  1848,  chapter  40,  as  amended  by  Laws  18T5,  chapter 
510,  must  be  filed  as  well  as  made  out  in  order  to  exempt  trus- 
tees from  liability.  Whitney  v.  Cammann,  137  N.  Y.  342. 

The  rule  that  the  statute  is  highly  penal  and  to  be  construed  ac- 
cordingly, and  that  a  party  seeking  to  charge  a  director  within 
its  terms  must  allege  and  prove  affirmatively  every  fact  and 
circumstance  upon  which  his  right  to  recover  depends,  re- 
affirmed. Id. 

It  seems  that  if  the  trustees  make  and  verify  the  report  within  the 
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time  prescribed  by  statute,  it  may  be  filed  or  published  as  soon 
as  practicable  thereafter.  -'^• 

Where  a  land  company  upon  its  organization  accepts  title  to  land 
in  accordance  with  the  scheme  for  which  it  was  organized,  it 
thereby  adopts  and  ratifies  and  becomes  bound  by  an  agree- 
ment between  its  promoters,  who  were  the  owners  of  such  land, 
and  afterward  its  stockholders. 

Bogers  v.  If.  Y.  cS;  Texas,,  Land  Co.,  134  IST.  T.  197. 

Such  corporation  is  charged,  by  the  knowledge  of  its  directors, 
the  source  of  its  title  and  the  consideration  paid  for  the  land, 
with  knowledge  of  the  proceedings  of  the  land  owners  which 
led  to  its  existence.  Id. 

Liability  for  loss  of  goods  shipped  on  line  conducted  by  corpora- 
tion as  agent  considered.    JJinhauf  v.  Lomba/rd,  137  IT.  Y.  417. 

A  corporation  that  had  paid  a  note  is  estopped  from  denying  the 
authority  of  the  person  who  made  it  in  its  behalf. 

Davies  v.  iv.    Y.  Concert  Co.,  aflSrmed  without  opinion, 
128  E".  T.  635. 

When  no  action  lies  against  a  corporation  for  any  loss  resulting 
to  a  lender  upon  a  forged  certificate. 

Manhattan  Life  Ins.   Co.  v.  Forty-second  St.  <&   Gramd  St. 
Ferry  R.  R.  Co.,  139  N.  Y.  146. 

The  plea  of  ultra  vires  cannot  be  availed  of  to  defend  against  an 
obligation  incurred,  when  the  contract  has  been  in  good  faith 
performed  by  the  other  contracting  party  and  the  corporation 
has  had  the  benefit  of  it.    LinkavfY.  Lombard,  137  llTT  Y.  417. 

A  lease  which  may  be  ultra  vires  and  invalid  as  regards  the  state 
may  be  enforced  between  the  parties. 

Bath  Gas  Light  Co.  v.  Claffy,  151  N.  Y.  24. 

"When  the  personal  liability  of  the  directors  under  section  24  of 
the  Stock  Corporation  Law  may  be  enforced. 

National  Bh.  of  Aubv/rn  v.  Dillingham,  147  N".  Y.  603. 

The  right  of  action  given  under  said  section  applies  to  all  credi- 
tors. 7c^. 

If  premises  leased  to  a  corporation  are  vacant  before  the  expira- 
tion of  the  term  on  the  appointment  of  a  receiver  in  a  statutory 
proceeding  for  the  dissolution  of  the  corporation  for  insolvency, 
and  the  lessor,  in  accordance  with  the  terms  of  the  lease,  re-en- 
ters and  re-lets  to  a  third  party  for  the  unexpired  term  at  a  less 
rental,  the  difference  between  the  rent  for  the  balance  of  the 
term  reserved  under  the  original  lease  and  that  reserved  under 
the  sub-letting  constitutes  a  definitely  established  claim  against 
the  corporation.      Peojple  v.  St.  Nicholas  Bmik,  151  N.  Y.  592. 

The  situation  of  the  receiver  of  an  insolvent  corporation  is  less 
restricted  than  that  of  an  assignee  under  a  general  asignment 
for  the  benefit  of  creditors.  j^ 

The  lessor  of  a  building,  used  as  a  manufactory,  who  receives  stock 


COKPOEATIONS,  V,  VI.  2261 

Corporations —  Continued. 

of  a  corporation  in  place  of  rent,  is  not  liable  to  taxation  in  pur- 
suance of  section  10  of  the  General  Manufacturing  Act. 

Close  V.  Noye,  147  IST.  Y.  597. 

Although  the  stock  corporation  law  was  subsequently  repealed, 
such  exemption  of  the  rights  of  the  holder  of  stock  was  protected 
by  the  savings  clause  in  the  Eepealing  Act.  Id. 

Eeal  estate  of  a  foreign  corporation  purchased  with  surplus  earn- 
ings is  not  taxable  as  "  capital  stock  employed  within  this  state." 
People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple,  150  N.  Y.  46. 

What  is  sufficient  to  put  transferee  on  inquiry  when  negotiable 

Eaper  made  by  a  corporation  to  order  of  its  president,  indorsed 
y  him,  is  presented  to  such  transferee. 

Cheeyer  v.  Pittsburg,  S.  cb  L.  E.  R.  R.  Co.,  150  N.  Y.  69. 
Stock  of  foreign  corporations,  owned  by  a  domestic  corporation,  is 
not  subject  to  taxation  under  chapter  542  of  1880. 

People  ex  rel.  Edison  Electric  Liqht   Co.  v.  Wemvle,  148 

N.  Y.  690.  ^ 

"When  a  corporate  seal  is  attached  to  negotiable  paper,  it  does  not 

lose  that  quality.         Chase  Nat.  Bh.  v.  Faurot,  149  IST.  Y.  532. 

Directors  of  a  warehouse  company  were  chargeable  as  to  a  hona 

fide  purchaser  of  a  receipt  issued  in  its  name  with  knowledge 

of  entries  in  its  book  which  could  have  been  disclosed  by 

inspection. 

Hamover  Nat.  Bh.  v.  American  Dock  &   Trust  Co.,  148 
IST.  Y.  612. 
When  a  broker,  sued  upon  his  own  guarantee  of  genuineness  of 
stock,  may  recover  from  the  company  whose  stock  was  sold. 

Jarvis  v.  Manhattan  Beach.  Co.,  148  IS".  Y.  652. 

VI.  SUITS  AFFECTING. 

An  action  for  amount  unpaid  on  stock  rests  upon  contract,  and  an 
express  or  implied  promise  must  be  shown. 

Glemn  v.  Oa/rth,  133  IST.  Y.  18. 

'Eo  recovery  can  be  had  where  neither  an  express  or  implied 

promise  is  shown.  Id. 

An  order  quashing  a  writ  of  certiora/ri  issued  under  chapter  269, 

Laws  1880,  to  review  an  assessment  of  the  personal  property  of 

a  corporation  for  taxation,  is  appealable  to  the  Court  of  Appeals. 

People  ex  rel.   Co7mnerc%al  Mutual  Ins.   Co.  v.  Tax  Com- 

onissioners,  144  'S.  Y.  483. 

Where  the  determination  of  the  assessors,  it  will  not  be  reviewed 

and  reversed  by  the  Court  of  Appeals  on  certiorari. 

People  ex  rel.  HecHcer-Jones-Jewell  Milling  Co.  v.  Barker, 
147  K  Y.  31. 
In  a  petition  for  a  certiorari  to  review  an  assessment  for  taxation 
under  chapter  269,  Laws  1880,  on  the  ground  of  u-regularity, 
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only  the  conclusions  of  fact  need  be  stated,  not  the  evidence  to 
support  them. 

People  ex  rel.  Commercial  Muinial  Ins.  Co.  v.  Taw  Commis- 
sioners, 144  N.  Y.  483. 
"Where  petition  in  such  a  case  sufficiently  speciiies  the  grounds  of 
illegality.  _  _  .        .       -^- 

A  petition  -which  alleges  that  an  assessment  is  illegal,  invalid,  void 
and  erroneous,  etc.,  held,  to  raise  only  the  question  of  over- 
valuation. Id. 
A  petition  for  a  writ  of  certiorari  under  chapter  269,  Laws  1880, 
to  review  an  assessment  for  taxation  on  the  ground  of  illegality, 
must  specify  the  particulars  of  the  alleged  illegality.  Id. 
In  making  an  assessment  of  sums  invested  in  this  state  by  a  foreign 
corporation,  the  indebtedness  incurred  by  it  in  the  purchase  of 
property  here,  which  is  unpaid,  is  to  be  deducted.- 

People  ex  rel.  Hecker-Jones-Jewell  Millmg  Co.  v.  Parher^ 
147  ]Sr.  Y.  31. 
In  assessing  the  personal  property  of  a  corporation,  the  actual 
value  of  its  capital  stock,  and  not  the  market  value  of  its  shares 
in  the  hands  of  individual  owners. 

People  ex  rel.  Manhattan  P.  Co.  v.  Parker,  146  IST.  Y.  304. 
In  making  such  assessment  it  cannot  be  presumed  that  its  indebt- 
edness represents  property  to  the  amount  thereof  in  addition 
to  capital  stock.  Id. 

Earnings  of  a  corporation  may  be  considered  by  the  assessors.  Id. 
Eeal  property  of  a  corporation  should  be  assessed  at  its  actual 
value.  ^  Id, 

Where  the  tax  commissioners  acted  exclusively  on  the  statement 
furnished  by  the  corporation,  and  did  not  impugn  any  of  the 
facts  stated  therein,  an  assessment  at  a  greater  valuation  cannot 
be  sustained. 

People  ex  rel.  Equitable  Gas-IAght  Co.  v.  Pa/rTcer,  144  N.  Y. 
638. 
"Where  a  determination  by  the  assessors  that  the  capital  of  the 
corporation  is  unimpaired  is  justified,  they  are  not  bound  to 
deduct  its  debts.  Jg, 

The  assessors  are  not  bound  by  the  statement  made  to  them  by 
the  corporation  upon  an  application  for  reduction  of  the  assess- 
ment. 7^_ 
"When  a  foreign  corporation  is  not  wholly  engaged  in  carrying  on 
manufacture,  and  is  not  exempt  from  taxation  under  chapter 
542,  Laws  1880,  as  amended  in  1889. 

People  ex  rel.  Western  Electric  Co.  v.  Camplell,  145  N.  Y.  587. 

•   How  the  value  of  the  real  estate  of  a  corporation  for  the  purpose 

of  ascertaining  its  capital  subject  to  taxation  is  to  be  ascertained. 

People  ex  rel.  Equitable  Oas-Ught  Co.  v.  ParJcer  144  IS".  Y.  94. 

A  judgment  sequestering  the  property  of  a  corporation  cannot  be 
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collaterally  attacked,  in  an  action  brought  by  the  receiver,  on 
the  ground  of  error  in  the  decision  as  to  the  validity  of  the 
judgment.  Jones  v.  Blun,  145  JST.  Y.  333. 

The  exemption  from  taxation  under  the  Corporation  Tax  Act  of 
1880,  as  amended  in  1889,  of  "  manufacturing  corporations  whol- 
ly engaged  in  carrying  on  manufacture  within  this  state,"  is ' 
umited  to  corporations  whose  corporate  business  is  exclusively 
that  of  manufacturing. 

People  ex  rel.  Tiffany  c6  Co.  v.  Cmnpbell,  144  N.  Y.  166. 

The  fact  that  a  manufacturing  company  uses  a  portion  of  its 
capital  in  a  business  outside  of  its  corporate  powers  does  not 
deprive  it  of  all  benefit  of  the  exemption.  Id, 

The  determination  of  the  comptroller  on  the  question  of  valuation 
of  the  capital  of  the  corporation  will  not  be  disturbed,  unless 
clearly  shown  to  have  been  erroneous. 

People  ex  rel.  Western  Electric  Co.  v.  Camplell,  145  N.  Y.  587. 

"What  is  not  a  transfer  or  assignment  of  the  property  of  the  cor- 
poration within  the  meaning  of  section  48  of  the  Stock  Corpo- 
ration Law.  French  v.  Andrews,  145  N.  Y.  441. 

Nor  does  the  act  of  the  treasurer  of  such  corporation  in  giving 
demand  notes  in  exchange  for  others,  to  enable  the  creditor  to 
procure  judgments.  Id. 

Act  of  corporation  fixing  the  prices  of  commodity  is  sufiicient 
to  justify  a  finding  that  the  corporation  is  a  combination, 
and  warrants  a  judgment  of  dissolution. 

People  V.  Milk  Hxchcmge,  145  N.  Y.  267. 

"When  a  stockholder  may  maintain  an  action  against  the  directors 
for  mismanagement.  8age  v.  Ctiiher,  147  N.  Y.  241, 

Complaint  in  an  action  by  a  stockholder  against  directors  for 
violating  their  trust,  held,  sufficient.  Id. 

Holders  of  bonds  improperly  pledged  to  secure  prior  debts  are 
not  entitled  to  share  in  the  proceeds  of  a  foreclosure  of  the 
mortgage  given  to  secure  the  bonds. 

8hcm  v.  SaroMac  Horse  Nail  Co.,  144  E.  Y.  220. 

Where  several  corporations  are  consolidated  under  an  agreement 
that  payment  for  the  transfer  of  their  property  and  business 
should  be  made  by  an  exchange  of  stock,  such  agreement  is  a 
contract,  and  may  be  enforced  by  original  corporators  against 
the  new  company. 

Anthony  v.  American,  Olmcose  Co.,  146  IST.  Y.  407. 

The  attorney-general  is  authorized  to  bring  an  action  in  the  name 
of  the  people,  without  a  relator,  to  remove  the  trustees  of  a 
domestic  corporation  for  misconduct. 

People  V.  Ballard,  134  K  Y.  269. 

The  question  as  to  what  the  public  interests  require  is  committed 
to  the  absolute  discretion  of  the  attorney-general.  Id. 

"Where  plaintifif  sues  as  cesim,i  que  trust  of  the  property  in  question. 
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and  it  appears  that  the  issues  litigated  in  the  present  action 
were  decided  in  a  former  action,  the  plaintiff  is  estopped. 

Alexcmder  y.  Donohoe,  143  X  T.  203. 

The  plaintiff  could  not  lose  his  claim  on  his  rights  under  the 
trust  deed  since,  standing  as  a  stockholder,  he  affirmed  the  sur- 
render of  the  trust  certilicates  and  did  not  offer  to  return  his 
stock.  _     Id. 

A  motion  by  one  of  the  parties  to  a  proceeding  for  dissolution  of 
a  corporation  for  dismissal  of  such  proceeding  is  an  application 
for  a  final  order,  and  when,  after  all  the  parties  have  been  heard, 
the  court  has  jurisdiction  even  after  an  adjournment  to  enter 
an  order  of  dissolution. 

Matter  of  Peehmiose  Fishing  Club,  151  N.  Y.  511. 

The  complaint  in  an  action  to  enforce  a  stockholder's  liability  for 
the  debts  of  the  corporation  under  section  10  of  the  Manufac- 
turing Act  of  1848,  upon  the  ground  that  no  certificate  of  pay- 
ment of  the  capital  stock  was  ever  made  or  filed,  need  not  nega- 
tive the  exemption  from  such  liability,  created  by  the  amendment 
of  1853,  in  a  case  of  stock  issued  for  the  purchase  of  property. 

Rowell  V.  Jmvurim,,  151  N.  Y.  60. 

Ejectment  lies  against  stockholder  of  corporation  formed  to  erect 
apartment  house,  who  was  entitled  to  occupy  apartment  under 
conditions  fixed  by  majority  of  stockholders  and  who  did  not 
comply  with  such  conditions. 

Compton  V.  The  CMsea,  128  K  Y.  537. 

What  sums  may  be  recovered  in  an  action  by  stockholders  against 
directors  of  a  corporation  for  losses  caused  by  their  negligence. 
Bloom  V.  Jyational   United  Benefit  Savings  c&  Loam,  Co., 
152  K  Y.  114. 

An  assessment  of  real  estate  of  a  railroad  in  a  town  is  to  be  based 
upon  the  cost  of  replacing  the  property  within  the  jurisdiction 
of  the  assessors. 

People  ex  rel.  B.,  L.  cfe  W.  B.  B.  Co.  v.  Clapp,  152 IST.  Y.  490. 

The  assessors  may  consider  in  fixing  the  assessment  the  annual 
report  of  a  railroad  company  to  the  railroad  commissioners. 
People  ex  rel.  Manhattan  B.  Co.  v.  Barher,  152  N.  Y.  41 Y. 

Basis  of  assessment  of  the  personal  property  of  an  elevated  rail- 
road company,  considered.  Jd. 

Circumstances  under  which,  held,  that  a  preliminary  restraining 
order  in  an  action  by  a  stockholder  to  procure  the  appointment 
of  a  receiver  was  no  excuse  for  the  failure  of  a  creditor  to  ob- 
tain a  judgment  against  the  corporation  under  section  24  of  the 
act  of  1848.  _      United  Class  Co.  v.  Va/ry,  152  IST.  Y.  121. 

"When  check  appearing  to  be  the  one  sued  upon  signed  by  the 
assistant  treasurer  of  the  defendant  corporation  is  admissible 
as  against  a  general  objection.  , 

Fa/rmers'  L.  &  T.  Co.  v.  Sousatonio  B.  B.  Co.,  152  N.  Y.  251. 


CORPOEATIONS,  VI,  VII.  2265 

Corporations — Continued. 

The  ruling  of  the  comptroller  that  a  corporation  was  not  engaged 
in  manufacturing  during  a  certain  year  is  not  conclusive. 

People  ex  rel.  EdAson  Electric  Light  Co.  v.  Campiell,  148 
K  T.  759. 
An  attachment  is  not  properly  made  when  the  service  of  the 
summons  is  upon  the  person  in  charge  of  the  property  attached 
and  such  service  is  brought  to  the  notice  of  the  corporation. 
Kieley  v.    Central   Corwplete   Conibustion   Mfg.    Co.,    147 
]Sr.  Y.  620. 
A  purchaser  of  bonds,  who  knew  of  the  misappropriation  of  the 
proceeds,  cannot  maintain  an  action  upon  a  covenant  in  a  mort- 
gage. JBelden  v.  Bv/rhe,  147  IsT.  Y.  542. 
Subsequent  purchasers  of  the  bonds,  however,  without  notice  may 
have  such  relief.  Id. 
A  bondholder  may  maintain  an  action  for  specific  performance 
of  a  provision  in  a  bond  given  by  organizers  of  the  railroad 
that  they  will  convey  certain  m-operty  to  the  trustee. 

CBeirne  v.  Alleghany  c&  Kinsua  B.  B.  Co.,  151  IST.  Y.  372. 
An  action  against  a  stockholder  of  a  Kansas  corporation  who 
resides  in  this  state  cannot  be  maintained  here  to  enforce  his 
liability  created  by  the  laws  of  Kansas. 

M'a/rshall  v.  Sherman,  148  IST.  Y.  9. 

Such  action  would  have  to  be  proceeded  with  in  the  same  manner 

as  provided  by  our  statutes.  Id. 

When  evidence  as  to  improper  use  by  one  corporation  of  the 

funds,  stock  and  bonds  of  another  may  be  shown  in  evidence 

in  an  action  to  foreclose  the  bonds  of  the  road  controlled. 

Farmers'  Loa/n  &  Trust  Co.  v.  New  York  c&  Northern  B. 
Co.,  150  K  Y.  410. 
It  seems  that  an  action  by  the  attorney-general  to  annul  an  added 
franchise,  is  within  the  scope  of  the  provisions  of  Code  Civil 
Procedure,  section  1798. 

People  V.  Broadway  B.  B.  Co.  of  BrooTiVyn,  with  opinion 
of  Court  of  Appeals,  126  K  Y.  29. 
The  attorney-general  may  appropriately  bring  an  action  in  ac- 
cordance with  the  provisions  of  section  1798  of  the  Code,  for 
the  purpose  of  enforcing  the  common-law  right  to  annul  fran- 
chise. Id. 
A  claim  against  one  of  a  director  or  stockholder  must  be  estab- 
lished by  the  application  of  the  same  rules  of  evidence  which 
are  applied  in  an  action  brought  by  an  individual. 

Budd  V.  BoliMson,  126  N.  Y.  113. 

VII.  DISSOLUTION. 

Upon  voluntary  dissolution  the  court  cannot  control  funds  placed 
in  the  hands  of  a  trustee  for  a  specific  purpose. 

Matter  of  Some  Provident  Safety  FundAsso.,  129  IST.  Y.  288. 
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Where  such  funds  have  been  ordered  paid  to  a  receiver,  the  court 

must  direct  their  repayment.  _        _     J^d. 

The  receiver  is  not  liable  for  payments  made  under  direction  of 

the  court  in  good  faith.  _  Id. 

The  statutory  method  of  effecting  dissolution  is  exclusive. 

Matter  of  Importers  &  Grocers'  Exchcmge,  132  N.  T,  312. 

Where  the  majority  of  members  and  trustees  desire  a  dissolution, 

it  should  be  ordered,  though  the  corporation  is  solvent.  Id. 

Yoluntary  dissolution  of  a  corporation  rests  upon  statute  and  not 

upon  the  general  equity  powers  of  the  court. 

Matter  of  JBimghampton  General  Eleo.  Co.,  143  IST.  T.  361. 
Dissolution  does  not  destroy  the  right  of  action  for  loss  of  services 
resulting  from  an  injury  received  while  in  employ  of  the  cor- 
poration. Ma/rstaller  v.  Mills,  143  N.  T.  398. 
A  corporation  cannot  cease  to  exist  of  its  own  will. 

People  V.  Balla/rd,  134  K  Y.  269. 

While  a  corporation  may  sell  its  property  to  pay  debts,  or  to  carry 

on  its  business,  it  cannot  sell  its  property  in  order  to  deprive 

itself  of  existence.  Id. 

While  the  stockholders  who  consented  may  be  estopped  by  their 

acts,  those  who  did  not  consent  can  take  advantage  of  this 

violation  of  their  rights.  Id. 

An  action  to  vacate  a  charter  may  be  brought  without  a  relator. 

People  V.  Buffalo  Ston^  a;  Cement  Company,  131  !N".  Y. 

140. 

No  act  of  a  relator  will  affect  the  right  of  the  people  to  maintain 

action  to  vacate  a  charter.  Id. 

The  failure  to  file  annual  report  is  a  ground  of  forfeiture.        Id. 

Judgment  of  dissolution  must  be  awarded  upon  proof  of  failure  to 

pay  in  capital  stock.  Id. 

iSTon-user  of  corporate  powers  is  a  ground  for  dissolution. 

People  V.  Milh  Exchange,  133  N.  Y.  565. 
When  an  allowance  to  attorney  employed  to  resist  proceedings 
for  the  dissolution  of  a  corporation  will  not  be  a  proper  claim. 
People  V.  Cormnercial  Allia/tice  Life  Ins.  Co.,  148  N.  Y 
663. 
An  order  in  an  action  for  the  dissolution  of  a  corporation  direct- 
ing receiver  to  pay  the  creditors'  claim,  is  not  appealable  as  of 
right  to  the  Court  of  Appeals. 

People  V.  Amer%ca/n  Loan  <&  Trust  Co.,  150  E".  Y.  117. 
The  directors  of  the  bank  cannot  anticipate  an  action  to  dissolve 
a  bank  after  the  superintendent  of  banks  has  taken  possession 
of  the  assets.  Matter  of  Murray  mil  Lank,  153  IST.  Y.  199. 
An  action  by  the  directors  of  a  banldng  corporation  for  the 
voluntary  dissolution  abates  upon  the  entry  of  judgment  of  the 
dissolution.  7^_ 
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VIII.  INSOLVENCY  AND  EEOEIVEKS. 

A  transfer  by  a  manufacturing  company  which  has  refused  pay- 
ment of  its  notes  to  a  firm  of  which  only  one  member  is  a 
stockholder,  in  payment  of  a  debt  due  to  the  firm,  is  void. 

Jones  V.  Blun,  145  N.  Y.  333. 

Stocks  of  New  York  banks  held  by  a  foreign  insurance  company, 
doing  business  in  this  state,  are  exempt  from  taxation  by  force 
of  section  4  of  chapter  679,  Laws  1886. 

^tm.a  Ins.  Co.  v.  Mayor,  153  N.  Y.  331. 

Chapter  679  of  1886,  exempting  bank  stock  held  by  foreign 
insurance  companies  doing  busmess  in  this  state  from  taxation, 
did  not  apply  to  the  taxation  for  the  year  1896.  Id. 

The  secretary  of  a  corporation  may,  after  the  appointment  of  a 
receiver,  waive  notice  of  protest. 

Ludington  v.  Thornpson,  153  N.  Y.  499. 

An  action  against  the  receiver  of  a  corporation  in  form  upon 
notes  made  by  it,  but  in  reality  to  determine  whether  the  plain- 
tiff is  a  creditor,  is  not  barred  by  the  Statute  of  Limitations 
where  an  action  on  a  note  was  not  barred  at  the  time  of  disso- 
tion.  Id. 

Taxes  against  personal  property  of  an  insolvent  corporation  which 
accrued  subsequent  to  liens  acquired  by  attachment  are  not 
entitled  to  priority  of  payment. 

Wise  V.  L.  c&  C.  Co.,  153  N.  Y.  507. 

A  motion  to  compel  payment  by  the  receiver  of  the  corporation 
of  moneys  improperly  received  by  him  must  be  upon  notice  of 
the  attorney-general,  and  in  an  action  in  which  he  was 
appointed.  Gillig  v.  Geo.  G.  TreudweU  Co.,  151  N.  Y.  552. 

An  action  by  a  receiver  of  an  insolvent  corporation  against  its 
director  for  misapplication  of  assets  is  within  the  six  years'  limit 
of  limitations  of  the  old  Code  accrued  before  the  new  Code  took 
effect.  Mason  v.  Henry,  152  N.  Y.  529. 

The  statute  begins  to  run  in  such  a  case  from  the  date  of  misap- 
plication of  funds.  Id. 

A  temporary  receiver  may  maintain  an  action  to  collect  a  judg- 
ment entered  against  the  corporation  in  contemplation  of 
insolvency.    Neons'^.  American  Tube  &  Iron  Co.,  150  N.  Y.  42. 

Eight  of  preference  of  party  who  loaned  money  to  an  embar- 
rassed corporation  upon  inadequate  security,  discussed  and 
determined. 

Farmers'  loam,  &  Trust  Co.  v.  BanJcers  <&  Merchants^  Tel. 
Co.,  148  N.  Y.  315. 

Although  the  time  to  prove  debts  against  the  estate  of  an  insolvent 
corporation  had  expired,  a  creditor  is  entitled  to  jpro  rata  divi- 
dends of  the  assets  remaining  undistributed. 

People  V.  E.  Remington  &  Sons,  affirmed  on  opinion,  126 
N.  Y.  654. 
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Costs. 

I.  When  Allowed. 
II.  Liability  foe. 

III.  Taxation  and  Eemedies. 

IV.  ExTEA  Allowance. 
V.  Costs  on  Appeal. 

YL  In  Special  Peoceedings. 

I.  WHEN  ALLOWED. 

Costs  and  allowance,  nnder  chapter  482  of  Laws  1862,  relating  to 
claims  against  vessels,  not  affected  by  repeal  of  the  Code. 

Chester  Moiling  Mills  v.    Vessels  "  Hopatcong"  etc.,  133 

N.  T.  694. 

In  offer  of  judgment  with  costs  "  to  date,"  the  words  "  to  date  " 

were  mere  surplusage.  Lynk  v.  Weaver,  128  N.  Y.  ITl. 

The  court  is  not  deprived  of  jurisdiction  by  failure  to  pay  the 

costs  of  a  motion  in  a  former  action. 

Wessels  v.  Boettcher,  142  N.  Y.  212. 
An  attachment  in  the  second  action  may  be  set  aside  condition- 
ally upon  such  failure  to  pay  costs  within  a  specified  time.    Id. 
Where  the  Court  of  Appeals  reverses  the  judgment  of  the  court 
below  and  grants  a  new  trial,  "  costs  to  abide  the  event "  in- 
clude costs  to  that  time.  Franey  v.  Smith,  126  IST.  Y.  658. 
Costs  of  all  parties  in  all  courts  in  action  for  construction  of  will 
is  in  discretion  of  court. 

Booth  V.  Baptist  Church  of  Christ,  126  IsT.  Y.  215. 
Where  plaintiff  cannot  recover  costs  in  the  Supreme  Court  in  an 
action  of  trespass  on  lands,  where  recovery  is  at  least  $50. 

Jjynh  V.  Weaver,  128  N.  Y.  171. 

An  action  of  trespass  on  lands  is  one  for  an  injury  on  property 

under  section  2862,  subdivision  2  of  the  Code.  Id. 

The  provisions  of  section  3228  of  the  Code,  allowing  costs  in  an 

action  "  in  which  a  claim  of  title  to  real  property  arises  on  the 

pleadings,"  is  substantially  the  same  as  the  former  provision  of 

the  Revised  Statutes.  Id. 

When  in  an  action  in  equity,  aU  the  defendants  having  joined  in 

one  appeal,  but  one  bill  of  costs  is  authorized. 

Sweet  V.  Mowry,  affirmed,  138  IST.  Y.  650. 
The  refusal  of  costs  tendered  by  plaintiff  on  opening  a  default 
amounts  to  a  waiver  of  a  stay  of  proceedings  until  payment. 
Kiefer  v.    Grand   Trwn.k  By.    Co.,  appeal  dismissed.  128 
K  Y.  658. 
Where  a  receiver  voluntarily  enters  litigation,  and  a  verdict  is 
rendered  against  him,  costs  against  him  personally  may  be  im- 
posed on  motion  at  Special  Term  after  trial  and  before  entry  of 
judgment.  Bowrdon  v.  Martin,  142  N.  Y.  669. 
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Costs  are  regulated  by  statute,  and  unless  so  granted  in  the  partic- 
ular case  a  party  is  not  entitled  to  them. 

MoKushie  v.  Hend/riohson,  128  N.  Y.  M^. 
Upon  the  distribution  of  surplus  moneys  after  foreclosure  the 
court  has  power  to  require  an  unsuccessful  claimant  to  pay  the 
referee's  fees  and  disbursements. 

Hyman  v.  Hauff,  affirmed,  138  K  Y.  48. 

"Where  the  payment  of  costs  is  in  the  discretion  of  the  court,  it  is 

proper  for  the  Special  Term  to  award  them  in  ordering  final 

judgment.  Barnard  v.  Hall,  143  IST.  Y.  339. 

II.  LIABILITY  FOE. 

Costs  cannot  be  awarded  against  an  executor  or  administrator  in 
the  absence  of  the  certificate  required  by  section  1835  of  the 
Code.  Matson  v.  Alley,  141  N.  Y.  179. 

The  filing  of  a  lis  pendens  in  an  action  to  restrain  the  violation  of 
restrictive  covenants  of  an  agreement  concerning  the  use  of 
lands  gives  no  priority  to  a  judgment  for  costs  in  such  action. 

Vrocker  v.  Lewis,  144  N.  Y.  140. 

A  motion  to  charge  the  assignee  of  claim  prosecuted  by  assignor 
with  the  costs  was  properly  denied,  since  he  did  not  commence 
the  action,  in  the  name  of  another  under  section  3247  of  the 
Code.  Thorn  v.  Beard,  139  E".  Y.  482. 

III.  TAXATION  AND  EEMEDIES. 

How  a  defect  in  proof  of  the  payment  of  costs  imposed  as  a  con- 
dition may  be  supplied.        Furman  v.  Furman,  173  N.  Y.  309. 

The  right  of  either  party  to  tax  statutory  allowance  given  by  law 
for  examination  of  witnesses  by  commission  does  not  depend 
upon  success  as  to  the  particular  cause  of  action  to  vrhich  the 
proof  was  directed,  but  only  upon  such  success  as  carried  with 
it  the  right  to  general  costs  in  the  action. 

Burns  v.  i)elama/re,  Lackawomna,  etc.,  R.  R.  Co.,  135  N.  Y. 
268. 

In  such  case,  however,  the  party  is  only  entitled  to  tax  $10  upon 
a  single  commission.  Id. 

Nor,  it  seems,  does  the  fact  that  the  plaintiff  failed  to  recover  on 
the  cause  of  action  referred  to  defeat  his  right  to  the  fees  of  the 
commissioner.  Id. 

lY.  EXTKA  ALLOWANCE. 
An  action  to  foreclose  a  mortgage  on  real  property  is  within  the 
provisions  of  subdivision  1,  section  3253  of  the  Code  limiting 
an  extra  allowance  to  $200. 

Waterlury  v.  Tucker  &  Ca/rter  Cordage  Co.,  152  N.  Y.  610. 
"When  the  Special  Term  had  no  power  to  grant  an  extra  allowance 
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to  defendant  based  on  the  pecuniary  value  of  the  subject-matter 
which  was  alleged  in  the  ansAver  to  be  $50,000. 

Hcmover  Fire  Ins.   Co.  v.   Germania  Fire  Ins.    Co.,  138 
IS".  Y.  252. 
In  an  action  brought  by  the  attorney-general  under  Code  Civil 
Procedure,  sections  1948,  1949,  no  extra  allowance  is  proper. 

People  ex  rel.   Winaus  v.  Adams,  128  Is.  Y.  129. 

Case  where  upon  the  discontinuance  of  an  action  brought  by  the 

attorney-general  to  forfeit  the  charter  of  a  railroad  company 

for  failure  to  complete  an  extension,  an  allowance  of  $1,500 

was  erroneous. 

Feoj)le  V.  Ulster  di  Delaware  R.  R.  Co.,  128  IST.  T.  240. 

The  state  tax  upon  the  corporate  franchise  and  business  of  a 

corporation  furnishes  no  evidence  of  the  value  of  the  franchise 

upon  it  to  base  an  additional  allowance.  Id. 

A  controversy  submitted  by  agreement  is  not  a  case  in  which  an 

extra  allowance  may  be  granted. 

People  v.  FitcUurg  R.  R.  Co.,  133  IST.  Y.  239. 
In  an  action  to  enjoin  interference  with  the  franchise  of  a  corpora- 
tion, where  there  is  some  testimony  as  to  the  value  of  such 
franchise  it  may  be  regarded  as  the  basis  for  the  award  of  an 
extra  allowance. 

Hudson  River  Telephone  Co.  v.  Watervliet  Turnpike  <&  Ry. 
Co.,  135  K  Y.  393. 
A  defendant  is  not  relieved  from  the  payment  of  a  second  extra 
allowance  where  a  new  trial  is  regarded  as  a  second  action. 

WiMg  V.  De  la  Rionda,  131  IST.  Y.  422. 
"Where  in  an  action  for  damages  for  trespass  the  plaintiff  made 
default  upon  trial,  and  the  court  awarded  an  allowance  in  its 
discretion,  such  discretion  cannot  be  reviewed  on  appeal  in  the 
Court  of  Appeals.  Sentenis  v.  laden,  140  N.  Y.  463. 

"Where  an  order  of  discontinuance  was  entered  without  prejudice 
to  a  motion  for  extra  allowance,  failure  to  pay  the  allowance 
does  not  divest  the  Special  Term  of  jurisdiction. 

Ha/rlem  Bridge  Morrisamia,  etc.,  Ry.  Co.  v.  Town  Boa/rd 
of  Westchester,  143  N.  Y.  59. 

Y.  COSTS  ON  APPEAL. 

Costs  in  the  Court  of  Appeals  are  intended,  where  that  court 
grants  a  motion  to  withdraw  an  appeal  "  upon  payment  of  all 
costs  before  notice  of  argument." 

Broadway  8a/oim,gs  Institution  v.   Town  of  Pelhami,   148 

N.  Y.  737. 

"Where  neither  party  to  an  appeal  from  the  Justice's  Court  made 

an  offer  of  judgment,  the  one  succeeding  was  entitled  to  costs, 

whether  judgment  was  large  or  small,  in  accordance  with  section 
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3070  of  the  Code  as  amended  in  1885  and  previous  to  the  amend- 
ment of  1895.  Pierano  r.  Merritt,  148  N.  Y.  289. 

Where  the  record  disclosed  no  ground  for  appeal,  and  the  question 
was  merely  how  much  plaintiil  was  entitled  to  recover,  that 
under  Code  Civil  Procedure,  section  3251,  upon  affirmance  by 
the  Court  of  Appeals,  ten  per  cent,  upon  the  amount  of  the 
judgment  should  be  awarded  as  damages  for  the  delay. 

Cohen  V.  Mayor,  etc.,  of  N.  T.,  128  N.  Y.  594. 

Upon  appeal  from  an  order  the  General  Term  affirmed  the  order 
"with  costs,"  held,' UTi^QV  section  3251  of  the  Code  only  $10 
should  have  been  taxed.     Cassidy  v.  McFarlcmd,  139  N.  Y.  201. 

VI.  IE  SPECIAL  PKOCEEDmCS. 

Motion,  costs  and  disbursements  only  are  allowable  in  a  proceeding 
for  distribution  of  the  moneys  in  the  hands  of  a  referee  in 
partition.  Fowler  v.  Fowler,  147  IST.  Y.  673. 

In  condemnation  proceedings  under  a  special  act,  costs  are  gov- 
erned by  section  3240  of  the  Code,  not  by  3372. 

Matter  of  City  of  Brooklyn,  148  N.  Y.  107. 
In  proceedings  for  a  removal  of  justice  of  the  peace,  counsel  fees 
and  disbursements  cannot  be  taxed. 

Matter  of  King,  130  N.  Y.  602. 
Costs  upon  an  inquisition  of  lunacy. 

Carter  v.  Beckwit\  128  N.  Y.  312. 

Upon  a  verdict  for  the  defendant,  sued  for  penalties  for  violation 

of  the  game  laws,  an  award  of  costs  against  the  county  was 

proper.  People  v.  Tanner,  affirmed  in  128  N.  Y.  416. 

Error  for  court  has  to  grant  an  extra  allowance  in  a  proceeding 

instituted  by  a  trustee  for  leave  to  resign. 

Matter  of  Holden,  126  K  Y.  589. 

It  seems  that  there  is  no  authority  in  such  case  to  make  an 

allowance  to  the  new  trustee.  Id. 

"When  has  the  court  power  to  make  an  allowance  to  guardian  for 

infants.  J^^- 

Costs  awarded  against  the  plaintifiP  in  a  prosecution  under  the 

game  laws  are  collectible  against  the  state. 

People  ex  rel.  Fargo  v.  Bosendale,  142  N.  Y.  670. 

Counter-Claim ;  See  Set-Off. 

In  an  action  for  the  foreclosure  of  a  mortgage,  a  lienor  having 

subordinated  his  claim,  counter-claim  wasproperly  dismissed. 

lipman  v.  Arohitectural  Iron  Works,  128  E".  Y.  58. 

Failure  to  pay  a  legacy  does  not  entitle  _  legatee  to  possession  of 

land  otherwise  devised  as  a  counter-claim. 

Bvnam  v.  Coneys,  143  N.  Y.  544. 
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Facts  wMch  controvert  plaintiff's  claim  and  serve  to  defeat  it  as  a 

cause  of  action  are  inconsistent  with,  the  idea  of  counter-claim. 

Walker  v.  American  Oeni/ral  Ins.  Co.,  143  N.  Y.  167. 

Counter-claim  may  be  set  up  where  goods  are  inferior  to  that 

called  for  by  the  contract. 

Zabrishie  v.  Central  Vermont  R.  B.  Co.,  131  _N.  T.  72. 

In  order  to  be  allowed  it  must  arise  out  of  the  same  action,  as  the 

claim.  Rothschild  v.  Whitman,  133  K  Y.  472. 

Where  the  complaint  and  answer  set  forth  independent  torts, 

though  the  one  induced  the  other,  counter-claim  not  allowed. 

Id. 

The  counter-claim  must  be  connected  with  plaintiff's  cause  of 

action.  Id. 

The  debts  of  a  firm  cannot  be  used  to  offset  a  sum  due  a  member 

thereof  on  a  personal  transaction. 

Reelc  V.  Fhenix  Ins.  Co.,  130  N".  Y.  160. 

County ;  See  Constitutional  Loajb  ;  Municipal  Corporations  ;  Super- 
visors. 

Chapter  148  of  1893,  validating  the  illegal  proceedings  of  the  Board 

of  Supervisors  of  Essex  county  as  to  changing  the  county  seat, 

is  unconstitutional.  Williams  v.  Boynton,  147  IT.  Y.  426. 

Interest  runs  on  the  state  tax  payable  by  a  county  from  the  time 

when  it  was  due.  People  v.  Fitch,  148  IT.  Y.  71. 

Section  179  of  the  Military  Code,  as  amended  in  1896,  as  to  the 

payment  of  wages  of  armorers  by  the  county,  is  constitutional. 

Matter  of_  Bryant  v.  Palmer,  162  N.  Y.  412. 

Maspeth  Avenue  in  the  counties  of  Kings  and  Queens  is  a  public 

highway  of  which  the  Boards  of  Supervisors  have  control. 

People  ex  rel.  Keene  v.  Board  of  Supervisors  of  Queens  Co., 
151  KY.  190. 
Chapter  428,  Laws  1885,  authorizing  the  audit  by  the  Board  of 
Claims  of  the  claim  of  the  county  of  Cayuga  for  reimburse- 
ments of  expenses  for  the  trials  of  certain  convicts  for  crimes 
committed  in  state  prison,  is  not  unconstitutional. 

Boa/rd  of  Supervisors  of  Cayuga  Co.  v.  State,  153  N".  Y.  279. 
The  claim  of  a  county  for  reimbursement  of  the  expenses  of  trials 
of  convicts  for  crimes  committed  in  state  prison  is  not  a  private 
claim  within  the  meaning  of  section  19,  article  3  of  the  Con- 
stitution. .      7"^_ 
Chapter  934,  Laws  1895,  annexing  a  portion  of  the  county  of  West- 
chester to  the  city  and  county  of  ISTew  York,  is  constitutional. 
People  ex  rel.  Henderson  v.  Supervisors  of  Westchester  Co 
147  K  Y.  1. 
When,  under  section  130  of  the  Highway  Law,  a  county  is  bound 
to  contribute  to  the  expenses  of  a  free  public  bridge. 

People  ex  rel.  Root  v.  Board  of  Supervisors,  146  N.  Y.  107. 
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"What  is  a  town  bridge  within  the  meaning  of  the  statute.        Id. 

A  county  which  maintains  an  insane  asylum  is  engaged  in  the 
discharge  of  a  public  duty,  and  is  not  liable  for  injury  to  an 
employe.  Hughes  v.  County  of  Monroe,  147  'F.  Y.  49. 

Eevenue  received  from  the  estates  of,  or  from  those  illegally  liable 
for  the  support  of,  lunatics  in  the  asylum,  and  from  the  sale  of 
surplus  farm  products,  is  not  to  be  deemed  a  source  of  profit  to 
the  county  so  as  to  require  the  operation  of  the  asylum  to  be 
treated  as  a  private  business.  Id. 

County  Clerk. 

Chapter  620,  Laws  1893,  changing  the  compensation  of  the  clerk 
of  Onondaga  county  from  fees  to  a  salary,  although  providing 
that  it  should  take  effect  January  1, 1895,  applied  to  the  county 
clerk  who  took  office  on  that  date. 

People  ex  rel.  Onondaga  Cownty  Somas.  BTc.  v.  Butler,  147 
N.  Y.  164. 

County  Court. 

Even  though  the  defendant  does  not  reside  in  the  county  the 
County  Court  has  jurisdiction  of  an  action  to  foreclose  a 
mechanics'  lien  when  the  property  is  in  the  county. 

Ramen  v.  Smith,  148  IST.  Y.  415. 

Courts  ;  See  City  Courts ;  Constitutional  lanjo  /  Court  of  Sessions  ; 
Jurisdiction;  Justices'  Courts;  Ma/rine  Court;  Oye/r  am,d  Ter- 
miner;  Superior  Cowrt ;  Surrogates^  Cowrts. 

A  justice  of  the  Supreme  Court  assigned  to  duty  by  the  Appellate 
Division  of  another  department  has  jurisdiction  if  he  accepts 
such  assignment.  People  v.  lierrmamm,,  149  N.  Y.  190. 

Section  232  of  the  Code  as  to  the  designation  of  Trial  Term  is  only 
directory.  People  v.  Youngs,  151  N.  Y.  210. 

An  irregularity  in  the  designation  of  Trial  Term  may  be  cured  by 
re-designation.  Id. 

Power  of  courts  is  derived  either  from  common  law  or  statute, 
and  whatever  procedure  is  essential  to  exercise  their  functions 
is  authorized. 

McQuigoM  V.  Pela/wwre,  Lackanuanna,  etc.,  R.  R.  Company, 
129  ]Sr.  Y.  50. 

Chapter  601  of  1895,  abolishing  the  office  of  Police  Justice  in 
]S"ew  York  city,  is  constitutional. 

Koch  V.  Mayor,  152  E".  Y.  72. 

Objection  to  the  jurisdiction  of  an  extraordinary  term  of  the 
Court  of  Oyer  and  Terminer  that  it  was  designated  to  be  held 
on  the  same  day  as  a  regular  term  of  such  courts  previously  ap- 
pointed is  not  tenable.  People  v.  Shea,  147  JST.  Y.  78. 
143 
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The  appointment  of  a  term  of  court  in  incorrect  words,  but 
which  misleads  no  one,  will  be  sustained  as  valid. 

People  V.  McKane,  143  X.  Y.  455. 

Covenants  ;  See  Deeds ;  Mortgages. 

The  rule  that  the  covenant  of  a  stranger  to  a  title  is  personal  to 
the  covenantee,  and  incapable  of  transmission  by  mere  con- 
veyance of  land  applied.  Mygatt  v.  Coe,  152  N.  Y.  457. 

"When  a  surrender  of  possession  by  the  wife  of  property  owned 
by  her  jointly  with  her  husband  will  not  make  his  covenants  in 
the  deed  executed  by  both  as  to  her  title  attach  to  and  run 
with  the  land.  Id. 

Damages  which  a  grantee  can  recover  for  breach  of  a  covenant 
against  incumbrances  considered. 

MoGusMn  v.  Milbanlc,  152  N.  Y.  297. 

"What  legal  possession  of  land  is  sufficient  to  carry  covenant,  valid 
at  all  events  against  aU  extraneous  intrusion,  and  capable  of 
transfer  and  devolution.  Mygatt  v.  Coe,  147  N.  Y.  456. 

Though  a  covenant  runs  to  the  grantee,  "  his  heirs  and  assigns  "  it 
does  not  dispense  with  the  necessity  of  privity  of  estate  in 
order  to  carry  the  covenant  with  the  land,  and  these  words  wiU 
not  make  a  covenant  which  in  its  nature  or  otherwise  is  personal, 
run  with  the  land.  Id. 

There  must  be  a  surrender  by  a  wife  to  her  husband  of  some 
interest  or  dominion  over  her  real  property,  by  some  act  or 
agreement  on  her  part  expressed  or  implied,  which  will  take 
from  her  at  least  some  right  or  incident  ordinarily  pertaining 
to  the  absolute  ownership  of  real  estate  in  order  to  give  him 
any  legal  possession  of  her  premises  on  which  they  lived.      Id. 

Her  husband  may  be  asked  whether  or  not  he  received  any  part 
of  the  consideration  paid  for  and  expressed  in  the  deed  of  his 
wife.  ■  Id. 

The  force  and  effect  of  a  formal  and  complete  covenant  of  war- 
ranty will  not  be  cut  down  by  subsequent  words  of  doubtful 
import.  Cornish  v.  Capron,  136  JS^.  Y.  232. 

Covenants  of  warranty  and  quiet  enjoyment  are  broken  by  the 
foreclosure  of  a  paramount  mortgage  and  a  sale  thereunder  to  a 
purchaser  who  took  possession.  Id. 

A  covenant  of  quiet  enjoyment  in  a  warranty  deed  is  broken  by 
the  foreclosure  of  a  paramount  mortgage  and  eviction  there- 
under. Jenks  V.  Quinn,  137  N.  Y.  223. 

The  fact  that  the  plaintiff,  without  actual  knowledge  of  the 
covenant,  offered  no  objection  to  the  sale,  does  not  prevent  him 
from  recovering.  Jd. 

A  mere  quit-claim  deed  is  sufficient  to  transfer  to  the  grantee 
the  benefit  of  a  covenant  for  quiet  possession  which  grantor 
enjoyed.  Id. 
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Where  the  deed  of  one  in  mere  possession  contains  a  covenant 
that  the  wife  was  seized  of  the  property  conveyed,  said  cove- 
nant runs  with  the  land,  and  the  husband  is  liable  to  one  who 
had  acquired  title  through  foreclosure. 

Mygatt  v.  Coe,  142  N.  Y.  T8. 

In  such  a  case  the  mortgagor  retains  the  legal  estate,  and  the 
mortgagee  has  a  lien  upon  it  for  security.  Id. 

The  covenants  run  to  mortgagee  and  grantee  of  mortgagor  in 
proportion  to  their  respective  rights,  and  are  divisible  ac- 
cordingly. Id. 

One  in  mere  possession  of  land  has  an  estate  which  may  be 
conveyed.  Id. 

Equitable  assets  can  only  be  reached  after  the  remedy  at  law  has 
been  exhausted.  Harvey  v.  Brisbvn,,  143  N.  Y.  151. 

"Where  no  public  highway  exists,  the  opening  of  one  constitutes 
breach  of  quiet  enjoyment.  Hymes  v.  Esty,  133  N.  Y.  342. 

In  order  to  sustain  an  action  for  breach  a  defective  title  must  be 
shown.  Wilson  v.  Parshall,  129  N.  Y.  223. 

A  wrongful  assertion,  not  true  in  fact,  Avill  not  sustain  an  action 
for  breach.  Id. 

The  covenant  of  a  landlord  to  repair  does  not  inure  to  the 
benefit  of  a  stranger  sustaining  injury  because  of  its  breach. 

Sterger  v.  Van  SicUen,  132  N.  Y.  499. 

An  agreement  by  adjoining  lot  owners  that  a  space  of  eight  feet 
on  the  front  of  the  lots  should  be  kept  free  from  building  was  a 
conveyance  of  real  estate  within  the  Eevised  Statutes,  and  re- 
quired the  prescribed  acknowledgment  of  married  woman. 

Bradley  v.  Walker,  138  N.  Y.  291. 

The  record  was  not  notice  to  a  grantee  of  such  married  woman  of 
the  existence  of  such  agreement.  Id. 

What  does  not  constitute  such  notice.  Id. 

What  covenants  running  with  the  land  gave  plaintiff,  who  became 
owner  and  resident  upon  one  of  the  lots,  conveyed  subject  to 
the  agreement,  right  to  an  injunction  restraining  the  use  of 
defendant's  premises  for  the  purpose  of  dissecting. 

Eowla/nd  v.  Miller,  139  IST.  Y.  93. 

A  covenant  by  the  grantee  in  a  deed  to  pay  all  incumbrances  on 
the  premises  by  mortgage  or  otherwise,  which  deed  reserves 
from  its  operation  the  dower  interest  of  the  wife  of  the  grantor, 
will  not  sustain  an  action  by  such  wife  against  the  grantee  for 
breach  of  the  covenant  by  which  she  lost  her  dower  right. 

Durnherr  v.  Bau,  135  N.  Y.  219. 

Creditor  ;  See  Debtor  and  Creditor. 

Creditor's  Suit  ;  See  Execution  and  Supplementary  Proceedings ; 
Fraudulent  Conveyance. 
An  action  is  compulsorily  referable  brought  by  a  general  creditor 
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of  a  deceased  insolvent  debtor  under  chapter  Y40  of  1894  to  set 
aside  alleged  conveyance. 

National  Sfioe  d;  Leather  Bh.  v.  Baker,  148  N.  Y.  581. 

The  commencement  of  an  action  in  the  nature  of  a  creditor's  bill 
does  not  create  a  lien  upon  his  tangible  personal  property,  sub- 
ject to  a  levj'^  by  an  execution,  unless  he  procures  a  receiver  to 
be  appointed.  Kitchen  v.  Lowery,  127  N.  Y.  53. 

A  creditor's  action  to  set  aside  a  general  assignment  cannot  pro- 
ceed after  the  death  of  assignor,  unless  his  personal  represent- 
ative is  made  a  party. 

First  Nat.  Bh.  of  Amsterdam  v.  Schuler,  153  N.  Y.  163. 

When  a  creditor's  action  does  not  lie  to  set  aside  an  assignment 
for  benefit  of  creditors,  because  of  greater  preference  than  the 
statute  allows.    Central  Nat.  Bank  v.  Selegman,  138  N.  Y.  435. 

It  seems,  that  to  sustain  such  an  action  to  set  aside  a  transfer  or 
security  given  immediately  before  the  assignment,  the  burden 
is  on  the  plaintiff.  Id. 

The  fact  that  the  amount  of  a  preference  in  a  general  assignment 
was  arrived  at  by  computing  compound  interest  upon  the  claim, 
and  that  the  assignee  paid  over  the  full  amount  to  the  preferred 
creditor  before  the  preference  was  adjudged  invalid,  will  not 
entitle  a  creditor  to  recover  the  entire  amount  paid  under  the 
preference.  Peyser  v.  Myers,  135  N.  Y.  599. 

A  general  creditor  cannot  maintain  an  action  to  avoid  judgments 
obtained  against  his  debtor. 

Frothingham  v.  Hodenpyl,  135  N.  Y.  630. 

An  action  by  a  judgment  creditor,  in  his  own  behalf,  to  set  aside 
a  conveyance  of  the  debtor  as  made  in  fraud  of  creditors,  can 
be  maintained  only  upon  showing  the  issue  and  return  of  an 
execution  unsatisfied  in  whole  or  in  part. 

Prentiss  v.  Bowden,  145  IST.  Y.  342. 

An  execution  issued  on  the  day  of,  but  after  the  death  of  the 
judgment  debtor,  without  notice  to  his  legal  representatives  or 
permission  of  the  surrogate,  is  absolutely  void.  Id. 

Though  it  has  no  legal  title  as  attaching  creditor,  plaintiff  may 
maintain  action  as  the  real  party  interested. 

National  Pa/rk  Bank  v.  Goddard,  131  IST.  Y.  494. 

Equity  has  jurisdiction  to  prevent  multiplicity  of  suit.  Id. 

Officers  by  whom  replevin  was  made  should  be  made  parties. 

Id. 

A  simple  contract  creditor  cannot  attack  the  transfer  of  property 
by  his  debtor  until  after  return  of  execution  unsatisfied. 

SpelmMn  v.  Freedman,  130  N.  Y.  421. 

General  creditors  may  maintain  an  action  to  set  aside  fraudulent 
confession  of  judgments.  Id. 

Whatever  is  done  with  intent  to  defeat  the  statute  is  within  the 
prohibition  thereof.  Id. 
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Creditor's   Suit — Continued. 
A  general  creditor  cannot  maintain  an  action  to  set  aside  a  fraud- 
ulent conveyance  by  his  debtor. 

Briggs  v.  Austin,  129  N".  Y.  208. 
Creditor's  rights  against  the  estates  of  deceased  persons  attach  to 
■  the  land  as  a  lien  immediately  upon  the  death  of  the  owner. 

Rosseau  v.  Bleau,  131  N.  Y.  1Y4. 
An  action  cannot  be  maintained  to  set  aside  a  conveyance,  though 
the  deed  is  not  delivered  until  after  the  grantor's  death.        Id. 
Statute  confers  no  power  upon  an  administrator  to  set  aside  a  con- 
veyance made  by  his  intestate,  though  the  deed  is  not  delivered 
until  after  intestate's  death.  Id. 

Alimony  awarded  to  an  innocent  wife  cannot  be  appropriated  to- 
discharge  a  debt  contracted  before  decree  of  divorce. 

Romaine  v.  Chauncey,  129  N.  Y.  566. 

A  court  of  equity  will  refuse  its  aid  where  granting  it  would 

work  injustice.  Id. 

Criminal  Law ;  See  Disorderly  Person  ;  Extortion  ;  Ext/radition  / 
False  Pretense;  Felony;  Forgery ;  Homicide;  Indictment; 
Larcenoj/;  Malicious  Mischief ;  Perjv/ry;  Police  Court;  Rape ,' 
Recognizance  ;  Seduction  ;  Sentence  ;   tfnla/wful  Assemhl/y. 

I.  Jurisdiction. 
II.  Offenses. 
III.  Evidence. 
lY.  Indictment. 
V.  Defenses. 
YI.  Aeeest. 
YII.  Peactice  in  Review. 

I  JURISDICTIOK 

The  County  Court  of  a  county  in  which  false  representations  are 
made  has  jurisdiction  of  offense,  which  was  committed  partly 
in  another  county.  People  v.  Pechens,  153  N.  Y.  576. 

Section  6,  article  6  of  the  Constitution  is  self-executing,  and  no 
order  was  necessary  to  transfer  proceedings  from  the  Court  of 
Oyer  and  Terminer  to  the  Supreme  Court. 

People  V.  Roch,  150  N.  Y.  291. 

It  is  the  duty  of  the  court,  where  it  deems  the  evidence  insufficient 
to  warrant  a  conviction,  to  advise  the  jury  to  acquit,  and  the 
jury  must  obey  the  advice.       People  v.  Ledwon,  153  E".  Y.  10. 

The  denial  of  a  request  to  dismiss  an  indictment  when  evidence 
will  not  warrant  a  conviction,  presents  a  question  of  law.    Id. 

The  summoning  of  trial  jurors  by  mail  is  not  prejudicial  to  de- 
fendant when  all  jurors  quahfied  to  sit  appear. 

People  V.  Burgess,  153  N.  Y.  561. 
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Objection  to  the  jurisdiction  of  an   extraordinary   term  of  the 
Court  of  Oyer  and  Terminer  that  it  was  designated  to  be  held 
on  the  same  day  as  a  regular  term  of  such  court  previously 
appointed,  is  not  tenable.  People  v.  Shea,  147  JST.  Y.  78. 

Where  the  verdict  of  conviction  in  a  criminal  case  is  set  aside, 
owing  to  the  relationship  of  a  member  of  the  court,  such  ver- 
dict is  no  bar  to  second  trial  for  the  same  offense. 

People  V.  Connor,  li2  JST.  T.  130. 

II.  OFFENSES. 

A  person  may  be  convicted  of  the  crime  of  attempting  to  extort 
money,  although  the  person  threatened  was  decoy  for  the 
police  at  the  time.  People  v.  Gardner,  14-t  N.  T.  119. 

"When  mental  weakness  does  not  ordinarily  excuse  from  conse- 
quences of  crime.  People  v.  Bwrgess,  153  N.  T.  561. 

One  who  procures  by  counsel  the  commission  of  a  crime  is  re- 
sponsible therefor.  People  v.  Peckens,  153  IS".  Y.  576. 

When  the  setting  fire  to  his  own  room  by  the  defendant  for  the 
purpose  of  destroying  insured  property  therein,  constitutes 
arson  in  the  first  degree.        People  v.  FanshoAJoe,  137  IST.  Y.  68. 

Section  504  of  the  charter  of  Buffalo,  requiring  contracts  with 
the  city  to  bind  the  contractor  not  to  discriminate  against 
members  of  labor  organizations,  etc.,  is  simply  directory. 

Warren  v.  Beck,  144  N.  Y.  225. 

The  crime  of  abortion  is  not  made  out  merely  by  proof  of  advice 
to  take  medicine  for  the  purpose. 

People  V.  Phslps,  133  IST.  Y.  2G7. 

The  offense  of  attempting  to  commit  a  crime  depends  upon  the 
mind  and  intent  of  the  wrongdoer. 

People  V.  Gardner,  144  N.  Y.  119. 

The  age  of  consent  fixed  by  the  statute  defining  rape  does  not 
apply  to  the  crime  of  seduction,  but  the  consent  essential  to 
that  crime  may  be  given  by  a  female  of  any  age. 

People  V.  Nelson,  153  IST.  Y.  90. 

The  term  "  chaste  character,"  as  used  in  the  statute  relating  to 
seduction  under  promise  of  marriage,  does  not  mean  reputation 
for  chastity,  but  actual  personal  virtue.  Id. 

Conducting  a  horse-race  pursuant  to  chapter  570  of  1895  is  not  a 
crime  within  section  352  of  the  Penal  Code. 

People  ex  rel.  Lamrence  v.  Fallon,  152  N.  Y.  12. 

Section  153  of  the  Public  Health  Law  as  amended  in  1895.,  con- 
strued. People  V.  Hamher,  152  N.  Y.  234. 

III.  EVIDENCE. 

What  is  competent  on  the  question  of  intent  and  deliberation. 

People  V.  Shea,  147  N.  Y.  78. 
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Evidence  insufficient  to  sustain  a  defense  of  irresponsibility  on  ac- 
count of  epilepsy.  People  v.  Burgess,  153  N.  Y.  561. 

One  who  is  not  an  expert  may  testif  v  that  a  substance  is  blood. 

Id. 

Declarations  of  a  confederate  are  admissible  against  the  others. 

People  V.  Peohens,  153  N.  Y.  5Y6. 

Evidence  of  similar  transactions  tending  to  show  the  existence  of 
a  scheme  to  defraud  by  similar  devices  to  those  practiced  on 
complainant  is  admissible  to  show  intent.  _     Id. 

"When  acts  and  declarations  of  each  conspirator  are  binding  on 
the  others.  Id. 

"What  evidence  may  be  given  to  prove  conspiracy.  Id. 

"What  is  sufficient  evidence  to  corroborate  a  confession  of  homi- 
cide. People  V.  Hoch,  150  E".  Y.  291. 

In  a  capital  case  question  of  motive  is  unimportant  where  other 
evidence  points  to  defendant's  guilt. 

People  V.  Feigenbaum,  148  N.  Y.  636. 

"What  it  is  essential  that  the  tribunal  before  which  the  evidence 
is  adduced  shall  be  legally  constituted,  it  is  not  essential  that 
the  connecting  evidence  shall  be  competent  in  every  particular. 

People  V.  Spiegel,  143  JST.  Y.  107. 

"What  facts  are  not  sufficient  to  sustain  a  conviction  for  selling 
liquor  on  Sunday.  People  v.  Owens,  148  N.  Y.  648. 

In  a  capital  case  what  is  held  sufficient  to  corroborate  testimony 
of  accomplice.  People  v.  Mayhew,  150  JST.  Y.  346. 

Evidence  of  the  relation  of  the  parties  may  be  given  to  determine 
whether  the  act  was  committed  in  a  fit  of  passion  or  that  of 
deliberation.  People  v.  Barber,  149  N.  Y.  256. 

"What  evidence  of  defendant's  relations  with  other  women  can- 
not be  shown  on  the  trial  of  an  indictment  for  murder  of  defend- 
ant's second  wife.  People  v.  Strait,  148  N.  Y.  566. 

Checks  found  on  the  person  of  a  defendant,  unless  they  are  shown 
to  be  forgeries,  are  not  admissible  on  the  trial  of  an  indictment 
for  passing  a  forged  check.      People  v.  Altman,  147  N.  Y.  473. 

Suspicious  acts  of  defendant  may  be  shown  on  the  trial  of  indict- 
ment for  receiving  stolen  goods. 

People  V.  Sohooley,  149  IST.  Y.  99. 

"What  evidence  may  be  given  as  bearing  on  the  question  of  iden- 
tity on  the  trial  of  indictment  for  receiving  stolen  goods.      Id. 

"What  evidence  may  be  given  on  the  trial  of  an  indictment  for 
receiving  stolen  goods.  People  v.  McClure,  148  N.  Y.  95. 

The  existence  of  motive  is  of  little  or  no  importance  in  a  case 
where  there  is  no  proof  of  commission  of  a  crime. 

People  V.  Ledwon,  153  N.  Y.  10. 

"What  weight  may  be  given  testimony  of  a  witness  who  is  irre- 
sponsible either  from  mental  or  moral  defects.  Id. 

When  a  will  made  by  the  wife,  prior  to  the  marriage,  giving  her 
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property  to  her  husband,  if  any,  and  if  she  died  unmarried  to 
defendant,  is  admissible  on  the  question  of  motive. 

People  V.  Buchmimb,  145  IST.  Y.  1. 

A  deed  made  by  the  wife  to  defendant  after  marriage,  and  his 
conveyance  of  the  property,  are  admissible.  Id. 

Declarations  of  defendant  showing  hostile  feelings  toward  his 
wife  are  relevant  on  the  question  of  motive.  Id. 

When  a  refusal  to  strike  out  all  evidence  on  one  count  is  proper. 

Id. 

Facts  competent  on  the  question  of  premeditation  and  deliberation. 

People  V.  Scott,  153  N.  Y.  40. 

"What  may  be  proof  on  a  trial  for  murder  in  the  first  degree  to 
establish  motive.  Id. 

What  evidence  is  sufficient  to  sustain  a  conviction  of  murder  in 
the  first  degree.  People  v.  Young,  151  N.  Y.  210. 

Facts  sufficient  to  sustain  a  conviction  of  murder  in  the  first  de- 
degree.  People  V.  Hampton,  144  N.  Y.  639. 

Evidence  sufficient  to  sustain  a  conviction  of  murder  in  the  first 
degree.  People  v.  Wilson,  145  N.  Y.  628. 

Proof  that  party  of  words,  "There  go  the  burglars,"  is  ad- 
missible as  bearing  upon  the  opportunity  the  suspected  men 
had  to  enter  into  an  agreement  to  resist  arrest. 

PeopU  V.   Wilson,  145  N.  Y.  628. 

Evidence  that  the  suspected  persons  were  brothers  is  also  admis- 
sible as  bearing  on  the  issue  of  agreement  between  them  to 
effect  escape  together  of  action.  Id. 

IV.  INDICTMENT. 

An  indictment  may,  notwithstanding  section  29  of  the  Penal  Code, 
state  facts.  People  v.  PecJcens,  153  N.  Y.  576. 

An  indictment  for  false  pretenses  is  sufficient  if  it  states  and  nega- 
tives one  false  pretense.  Id. 

An  indictment  for  obtaining  a  deed  by  false  pretenses  which  gives 
a  description  of  the  premises  and  states  the  consideration,  the 
names  of  the  grantor  and  grantee  and  the  value  of  the  deed, 
sets  out  the  deed  sufficiently.  Id. 

A  statement  that  the  land  was  of  a  certain  value  is  a  sufficient 
allegation  of  the  value  of  the  deed.  Id. 

When  court  has  power  to  refuse  to  strike  out  previous  counts  in 
an  indictment  and  retain  them  for  reference. 

People  v.  McLaughlin,  150  N.  Y.  365. 

What  is  sufficient  information  that  the  burglary  was  committed. 

Swart  V.  Rtchard,  148  N.  Y.  264. 

Indictment  not  demurrable  on  ground  that  it  charged  two  crimes, 
viz. :  forging  a  check  and  intent  to  defraud  a  person  by  offer- 
ing such  forged  check.  People  v.  Altman,  147  N.  Y.  473. 

Identity  in  names  of  offenses  at  common  law  and  under  a  statute 
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does  not  necessarily  imply  that  the  same  precise  constituents, 
and  no  other,  enter  into  each.      Peojple  v.  Most,  128  N.  Y.  108. 
"What  is  a  good  sufficient  indictment  for  perjury. 

People  V.  WilUams,  149  N.  T.  1. 

Allegations  in  a  common-law  action  in  indictment  for  murder, 

held  sufficient  to  sustain  a  conviction  for  murder  in  the  first 

degree.  People  v.  Constantino,  153  N.  Y.  24. 

"Within  what  time  an  indictment  for  seduction  may  be  filed. 

People  V.  Ifelson,  153  JST.  Y.  90. 
Minutes  of  the  grand  jury  are  not  common-law  evidence  as  to 
what  a  witness  testified  to  before  them. 

People  V.  Conroy,  153  JST.  Y.  174. 

Extent  of  cross-examination  of  defendant  who  offers  himself  as  a 

witness  in  a  criminal  action,  considered.  Id. 

"When  separate  counts  for  burglary,  larceny  and  receiving  stolen 

goods  be  joined  in  same  indictment. 

People  v.  Wilson,  151  N.  Y.  403. 
What  is  not  sufficient  to  exclude  inference  that  a  person  had  pos- 
session of  stolen  property.  Id. 
An  indictment  will  not  be  dismissed  on  the  sole  ground  that  a 
circular  of  a  committee  of  public  safety,  advising  grand  jurors 
as  to  their  duties,  was  circulated  among  them. 

People  V.  Shea,  147  N.  Y.  78. 

V.  DEFENSES. 

Killing  committed  in  passion  excited  by  previous  treatment  of  the 
person  killed  does  not  constitute  murder  in  the  first  degree. 

People  V.  Ba/rberi,  149  N.  Y.  256, 
There  may  be  deliberation  and  premeditation  even  where  the  act 
of  homicide  is  committed  in  a  fit  of  passion. 

People  V.  Tuzckewitz,  149  IS".  Y.  240. 
"What  testimony  does  not  discredit  evidence  of  an  accomplice. 

People  V.  Manfhew,  150  N.  Y.  346. 
Eight  of  self-defense  discussed. 

People  V.  Constantino,  153  IST.  Y.  24. 
Partial  or   incipient   insanity  is  not  a  sufficient  excuse  from 
criminal  liability  under  Penal  Code,  section  21. 

People  V.  ToA^lor,  188  N.  Y.  398. 
An  insane  delusion  that  the  deceased,  a  fellow-prisoner,  was  act- 
ing as  a  spy  upon  the  defendant  who  had  devised  a  way  of 
escape  from  prison,  held,  not  sufficient  ground  for  relieving 
him  from  responsibility.  Id. 

VI.  PRACTICE. 

"  "Where  the  prosecution,  on  trial  for  an  attempt  to  extort  money,' 
has  given  evidence  of  prior  intimacy  between  the  defendant  and 
complainant,  it  is  error  to  exclude  evidence  to  show  that  in  his 
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relation  with  the  complainant  the  defendant  was  acting  under 
the  direction  of  the  Society  for  the  Prevention  of  Crime. 

People  V.  Gardner,  144  N".  Y.  119. 
Where  no  violation  of  statute  is  shown  the  accused  cannot  be  held. 

People  V.  Van  Zile,  143  N.  Y.  368. 

A  general  verdict  will  be  set  aside  where  a  prior  specific  charge 

was  erroneous.  Id. 

It  is  error  for  the  court  not  to  submit  the  question  of  criminal 

intent  to  the  jury  on  the  trial  of  an  indictment  for  forgery  in 

the  second  degree.  People  v.  Wilman,  148  N.  Y.  29. 

A  postponement  of  a  trial  for  murder  is  properly  denied  where  it 

IS  not  asked  on  the  ground  of  absence  of  witnesses. 

People  V.  Shea,  147  IST.  Y.  78. 
Whether  the  kilhng  was  deliberate  or  premeditated  is  always  a 
question  for  the  jury  in  the  light  of  the  facts. 

People  V.  Conroy,  153  N".  Y.  174. 
When  stenographer's  minutes  in  a  capital  case  may  be  changed. 

Id. 
Compelling  a  defendant  in  a  criminal  case  to  stand  up  for  identifi- 
cation by  a  witness  is  not  a  violation  of  the  constitutional  pro- 
vision protecting  him  from  being  compelled  to  be  a  witness 
against  himself.  People  v.  Gardner,  144  N.  Y.  119. 

Premises  where  the  homicide  took  place  may  be  shown  by  photo- 

fraphs.  People  v.  Pustolha,  149  E".  Y.  570. 

at  questions  are  not  leading  in  a  prosecution  for  wife  murder. 

People  v.  Nino,  149  N.  Y.  317. 
Evidence  of  the  mental  condition  of  defendant  in  a  prosecution  for 
murder  at  the  time  of  the  trial  is  admissible  when. 

People  v.  Bock,  150  N.  Y.  291. 
What  charge  on  the  subject  of  a  "  reasonable  doubt  "  is  proper. 

People  V.  Backer,  153  E:  Y.  111. 
Where  a  witness  has  previously  testified  in  a  murder  trial  that 
defendant  was  sick  at  the  time  it  was  claimed  he  committed 
the  fatal  act,  it  is  not  proper  to  allow  the  question  as  to  the  par- 
ticular character  of  the  sickness  when  the  result  is  to  elicit  tes- 
timony tending  to  prejudice  the  jury  against  the  defendant. 

People  V.  Corey,  148  N.  Y.  476. 
A  charge  to  the  jury  on  a  murder  trial  as  to  defendant's  intoxi- 
cation is  erroneous  when  it  fails  to  state  the  rule  laid  down  in 
section  22,  of  the  Penal  Code  with  sufficient  clearness  that 
partial  intoxication  may  be  considered  on  the  question  of  intent 
in  determining  the  degree  of  the  crime.  Id. 

When  a  refusal  to  appoint  an  interpreter  for  defendant  is  not 
prejudicial  error.  People  v.  Constantino,  153  N.  Y.  24. 

•  It  is  not  error  for  the  court,  when  charging  on  the  question  of 
deliberation  and  premeditation,  to  illustrate  a  minute  of  time 
by  his  watch.  fd. 
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It  is  prejudicial  error  for  the  court  to  erroneously  state  to  an  in- 
sanity expert  that  there  had  been  no  testimony  of  a  physician  as 
to  delusions.  People  v.  Nino,  149  N.  Y.  31Y. 

What  is  error  for  court  to  charge  on  the  issue  of  insanity.        Id. 

An  expert  based  his  opinion  as  to  insanity  on  certain  interviews,, 
and  therefore  it  was  proper  to  show  the  conversations  which 
were  had.  Id. 

"What  does  not  constitute  a  separation  of  a  jury  within  section 
465  of  the  Code  of  Criminal  Procedure. 

People  V.  Hoch,  150  N.  Y.  291. 

The  magistrate  of  special  sessions  should  keep  minutes  of  testi- 
mony, that  their  determination  may  be  reviewed  on  appeal. 

People  V.  Giles,  152  N.  Y.  136. 

On  an  appeal  under  section  749  of  the  Code  of  Civil  Procedure 
from  the  commitment  of  children  pursuant  to  section  291  of  the 
Penal  Code,  when  the  evidence  upon  which  the  appeal  is  allowed 
does  not  allege  any  errors  with  reference  to  a  determination  of 
the  facts,  the  evidence  is  not  required  to  be  returned,  and  the 
failure  of  the  magistrate  to  preserve  it  furnishes  no  ground  for 
reversal.  Id, 

The  Court  of  Appeals  has  power  to  require  literal  copies  of  stenog- 
rapher's minutes  in  such  a  case.  Id. 

Purely  statuory  offenses  cannot  "be  established  by  implication. 

People  V.  Phyfe,  136  N.  Y.  654. 

A  charge  that  the  heat  of  passion  and  feeling  produced  by  motives 
of  anger,  hatred  or  revenge  is  not  insanity,  etc.,  is  not  erroneous. 

People  V.  Foy,  138  N.  Y.  664. 

At  reply  to  defendant's  counsel  by  court  that,  "  If  the  facts  are 
against  the  defendant,  that  is  not  my  fault ;  it  is  unfortunate, 
but  I  cannot  help  it,"  unobjectionable. 

People  V.  Zeach,  146  K  Y.  392. 

A  conviction  for  seduction  under  promise  of  marriage  under  sec- 
tion 284  of  the  Penal  Code,  canuot  be  based  on  a  conditional 
promise  to  marry.  People  v.  Van  Alstyne,  144  N".  Y.  361. 

When  it  is  proper  to  cross-examine  a  witness  as  to  facts  of  a  pre- 
vious examination  of  defendant  on  previous  trial  for  murder. 

People  V.  Iloch,  150  JST.  Y.  291. 

A  reprieve  by  the  governor  to  a  day  certain,  in  a  capital  case, 
authorizes  the  execution  of  sentence  on  that  day. 

People  V.  Buchanan,  146  JST.  Y.  264. 

Where,  however,  the  time  fixed  by  the  reprieve  has  passed,  defend- 
ant should  be  brought  before  the  court  for  sentence.  Id. 

VII.  PKACTICE  IN  EEVIEW. 
When  the  Court  of  Appeals  will  not  disturb  a  verdict  of  murder 
in  the  first  degree.  People  v.  Conroy,  153  N.  Y.  174. 

When  it  is  apparent  that  no  harm  resulted  to  defendant  or  admis- 
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sion  of  incompetency,  evidence  is  not  ground  for  reversal  in  a 
capital  case.  People  v.  Burgess,  153  N.  Y.  561. 

Power  of  Court  of  Appeals  to  order  new  trial  in  capital  case  in 
the  absence  of  exception.  People  v.  Hoch,  150  IJjJ.  T.  291. 

The  verdict  of  the  jury  in  a  capital  case  on  the  question  of  in- 
sanity will  be  regarded  as  conclusive  by  the  Court  of  Appeals, 
unless  clearly  against  the  weight  of  evidence.  Id. 

"When  a  record  shows  that  defendant  has  been  found  guilty  of 
receiving  stolen  goods.  People  v.  McClure,  148  Is.  T.  95. 

A  statement  by  witness  to  jury  viewing  premises  in  the  absence 
of  defendant  is  a  ground  for  a  new  trial. 

People  V.  Oallo,  149  1^.  T.  106. 

Cases  where  Appellate  Division  set  aside  a  trial  and  conviction  on 
the  ground  that  a  fair  and  impartial  trial  could  not  be  had  in  the 
county.  People  v.  McLaugMvn,  150  N.  T.  365. 

Even  where  no  exception  was  taken  the  Court  of  Appeals  may 
review  erroneous  statements  of  law  or  improper  comments  on 
the  facts.  People  v.  Barberi,  149  N.  Y.  256. 

Any  valid  exception  taken  by  defendant  in  a  capital  case  must  be 
regarded  by  the  Court  of  Appeals. 

People  V.  Corey,  148 IST.  Y.  476. 

The  fact  that  jury  in  charge  of  officers  attended  church  is  not 

f  round  for  reversal.  People  v.  Constantino,  153  E".  Y.  24. 

en  the  power  of  the  Court  of^ Appeals  to  order  a  new  trial  in 
capital  cases  is  to  be  exercised.  Id. 

When  an  appeal  will  not  lie  to  the  Court  of  Appeals  from  an  or- 
der denying  a  motion  for  a  new  trial  in  a  capital  case  on  the 
ground  of  newly-discovered  evidence. 

People  V.  Mayhew,  151  IST.  Y.  543. 
A  disallowance  of  a  demurrer  to  an  indictment  may  be  reviewed 
on  an  appeal  from  the  judgment  of  conviction,  even  though  the 
objection  was  not  renewed  on  the  trial. 

People  V.  Wilson,  151  K  Y.  403. 
When  the  Court  of  Appeals  will  not  grant  a  new  trial  in  a 
capital  case  for  errors  in  ruling. 

People  V.  Youngs,  151  N".  Y.  210. 
A  conviction  of  murder  in  the  first  degree  will  not  be  reversed  by 
the  Court  of  Appeals  where  the  finding  is  not  clearly  against 
the  weight  of  evidence.  People  v.  Shea,  147  N.  Y.  78. 

A  new  trial  will  not  be  granted  in  a  criminal  case  merelj^  because 
the  names  of  some  of  the  witnesses  examined  before  the  grand 
jury  were  not  indorsed  on  the  indictment,  especially  where  de- 
fendant was  not  prejudiced  by  such  omission.  Id. 
"Whether  or  not  a  new  trial  shall  be  granted  in  a  criminal  case  on 
the-ground  of  a  separation  of  the  jurors  after  the  case  was  sub- 
mitted to  them,  is  in  the  discretion  of  the  trial  court. 

People  V.  Buchanan,  146  N.  Y.  264. 
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Cross-Examination ;  See  Witness. 

Curtesy  ;  See  Hushcmd  and  Wife. 

The  right  of  a  tenant  by  the  curtesy  is  a  legal  right  to  be  en- 
forced against  the  claimant  injDOssession. 

Marvey  v.  Brisbin,  143  N.  T.  151. 

A  tenant  by  the  curtesy  in  lands  is  entitled  to  the  use  of  the 
fund   during  his  lifetime.  Matter  of  Camp,  126  IST.  Y.  377. 

In  such  case,  the  right  of  the  ward,  on  attaining  majority,  is  not 
entitled  to  demand  immediate  possession  of  the  fund.  Id. 

Custom  and  Usage ;  See  Contracts. 

D. 

Damages;  See  Assault  and  Battery  ;  Breach  of  Promise  to  Ma/rry  ; 
Contracts  ;  Covenants  ;  Libel  and  Slander  ;  Municipal  Corpo- 
rations /  Negligence  ;  Sales  ;  Tort ;    Vendor  and  Purchaser. 

I.  Liability  foe. 
II.  Aggeavation  and  Mitigation. 
III.  Measuee  or  Damages. 

1.  Generally. 

2.  For  Breach  of  Contract. 

3.  For  Wrongs. 

I.  LIABILITY  FOR  ;  See  Titles  of  Addons. 
Eecovery  may  be  had  for  the  diminution  of  rental  value. 

Mortimer  v.  Manhattan  Elev.  R.  R.  Co.,  129  N.  Y.  81. 
Distinction   between    damages   to  fee  and  for  wrong-doing  is 
recognized.        Mitchell  v.  Met.  Elev.  R.  R.  Co.,  132  N.  Y.  552. 
Only  damages  actually  incurred  can  be  recovered. 

Rumsey  v.  JST.  Y.  c&  Wew  England  R.  R.  Co.,  133  N.  Y.  79. 
Damages  as  a  condition  of  avoiding  an  injunction  are  only  such 
as  would  be  given  in  condemnation  proceedings. 

Bohm  V.  Met.  Elevated  Ry.  Co.,  129  IST.  Y.  576. 
liule  of  damages  in  such  case  considered.  Id. 

If  the  erection  of  railroad  has  not  caused  a  decrease,  or  prevented 
an  increase,  no  damages  are  shown.  Id. 

The  effect  of  the  erection  of  the  railroad  upon  other  property- 
has  no  effect  upon  question  of  damages.  Id. 
Eight  of  abutting  owner  to  recover  damages  for  injury  to  the  fee 
is  reaffirmed.        Eughes  v.  Met.  Elev.  R.  R.  Co.,  130  IST.  Y.  14. 
Equitable  principles  are  not  available  in  an  action  for  damages 

Rumsey  v.  W.  T.&New  England  R.  R.  Co.,  133  N.  Y.  79. 
The  price  specified  in  a  contract  of  sale  is  suflcient  to  justify  a 
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jury  in  finding  that  sum  as  damages,  in  a  suit  for  the  conver- 
sion of  the  property. 

Herald  Y.   Van  Siclen,  affirmed  without  opinion,  128  IST.  Y. 

612. 

The  owner  of  premises  formerly  used  as  a  brickyard  is  entitled 

to  recover  against  a  railroad,  which,  without  authority,  has  cut 

off  communication  with  an  adjoining  river,  the  fair  rental  value 

of  the  property  if  such  obstruction  did  not  exist. 

Bumsey  v.  JV.  Y.  <&  New  England  R.  E.  Co.,  136 IST.  Y.  543. 
An  obligation  to  pay  in  specific  articles  becomes  one  for  the  pay- 
ment of  money  on  the  refusal  to  deliver  the  articles. 

New  York  News  Pvhlishing  Company  v.  National  Steam- 
ship Co.,  1-18  K  Y.  39. 
Damages  for  personal  injuries  are  in  nature  of  compensation  for 
pecuniary  loss.  Barnes  v.  Keene,  132  !N".  Y.  13. 

"Where  plaintiff  proved  the  value  of  his  services,  evidence  tending 
to  present  an  erroneous  measure  of  damages  is  inadmissible.    Id. 
The  pecuniary  condition  of  plaintiff  has  no  bearing  on  question 
of  damages.  Id. 

Consequential  damages  for  loss  of  wife's  services  can  only  be  re- 
covered by  the  husband. 

Bloechensha  v.  Howa/rd  Mission  cfe  Home  for  Little  Wojir- 
derers,  130  N.  Y.  497. 
A  party  to  a  fraudulent  contract  is  liable  for  nominal,  if  not  ac- 
tual, damages.  Pryer  v.  Foster,  130  N.  Y.  171. 
In  an  action  at  law  for  breach  of  contract,  damages  as  for  specific 
performance  cannot  be  allowed. 

Matthews  v.  Matthews,  133  IST.  Y.  679. 

A  person  is  entitled  to  recover  for  actual  expenses,  but  not  for 

uncertain  prospective  profits.   Bernstevn  v.  Meeeh,\2,^  N.  Y.  354. 

Upon  the  violation  of  a  covenant  running  with  the  land,  damages 

might  be  given  as  for  a  permanent  injury. 

Amerman  v.  Deane,  132  N.  Y.  355. 
A  party  is  entitled  to  recover  the  amount  agreed  upon,  for  ser- 
vices rendered.  Porter  v.  Dunn,  131  N.  Y.  314. 
Expenditures  are  not  included  in  amount  agreed  upon  for  ser- 
vices. Id. 
,  Plaintiff  can  only  recover  nominal  damages  where  no  loss  has 
been  sustained.                        Barnes  v.  Brown,  130  IST.  Y.  372. 
A  pledgee  of  promissory  notes,  who  surrenders  them  without  con- 
sideration to  the  maker,  who  is  insolvent,  becomes  liable  to  the 
pledger  for  their  conversion.         Griggs  v.  Day,  136  N.  Y.  152. 
If  the  property  is  leased  for  a  special  purpose,  which  is  known  to 
the  lessor,  and  possession  is  refused  because  of  a  prior  lease  to 
another  lessee  or  of  other  fault  of  the  lessor,  the  lessee  may  re- 
cover his  actual  and  necessary  expenses. 

Friedland  v.  Myers,  139  N.  Y.  432. 
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Where  the  lessee,  who  could  not  gain  possession,  was  a  druggist, 
and  he  was  obliged  to  sell  counters  and  fixtures  at  public  auc- 
tion, he  was  entitled  to  recover  for  his  loss  thereon.  Id. 

A  contract  for  building  a  railroad,  provided  that  defendant  had 
a  right  to  dissolve  it  at  any  time  on  five  days'  notice,  and  plain- 
tiff agreed  not  to  make  any  claim  for  delay,  and  defendant  sus- 
pended the  work,  but  requested  plaintiff  to  keep  his  force  ready 
to  resume  it  when  required,  contractor  -^vas  only  entitled  to  re- 
cover for  the  work  done,  and  the  expense  of  retaining  his  men. 
Curnan  v.  Delaware  cfe  Otsego  B.  R.  Co.,  138  Sf.  Y.  480. 

One  whose  stock  was  unlawfully  pledged  by  another  may  recover 
the  highest  amount  for  which  it  sold  within  a  reasonable  time 
after  such  conversion,  less  the  unsatisfied  portion  of  the  debt 
for  which  it  was  pledged.  Smith  v.  Savin,  141  N.  Y.  315. 

A  verdict  for  plaintiff  awarding  damages  for  injuries  resulting  in 
depriving  the  plaintiff  of  prospective  offspring  is  erroneous. 

Butler  V.  Manhattan  By.  Co.,  143  IST.  Y.  417. 

A  sub-lessor  is  liable  for  breach  of  covenant  to  the  extent  of  the 
amount  paid  by  his  lessee. 

Matter  of  Strashurger,  132  IST.  Y.  128. 

But  where  the  breach  occurred  through  the  lessor's  misfortune, 
insanity,  the  strict  rule  of  damages  does  not  apply.  Id. 

"Where  no  loss  is  sustained  by  breach,  nominal  cfamages  may  be 
given.  Id. 

Where  a  sub-lessor  becomes  insane,  payment  to  the  superior  land- 
lord will  protect  sub-lessee.  Id. 

Proceedings  for  assessment  of  damages  is  not  like  trial  of  an  action. 
Bossout  y.  Borne,  Watertown,  etc.,  B.  B.  Co.,  131  N.  Y.  37. 

"Where  the  judgment  of  the  court  below  is  sustained  the  inquisition 
is  similar  to  an  ordinary  inquest.  Id. 

A  motion  to  set  aside  an  inquisition  is  largely  in  the  discretion  of 
the  court.  Id. 

Under  the  old  practice,  if  injustice  had  been  done,  the  court  would 
set  aside  the  inquisition.  Id. 

The  amendment  of  the  Constitution  prohibiting  any  limit  of 
recoverv  in  actions  for  injuries  resulting  in  death,  is  not  retro- 
spective. Isola  V.  Weber,  147  IST.  Y.  329. 

Presumptive  profits  may  be  recovered  by  a  tenant  who  has  been 
evicted  and  whose  business  is  injured  by  the  wrong  of  his  land- 
lord. Snow  V.  Pulitzer,  142  IST.  Y.  263 

"Where  loss  in  the  rental  occurs  through  lessee's  breach  of  covenant, 
the  amount  of  damages  is  a  question  for  the  jury.  ^ 

U.  S.  Trust  Co.  V.  O'Brien,  143  N.  Y.  284. 

Neither  party  can  recover  in  common  law  actions  for  maritime 
torts  where  both  vessels  are  at  fault. 

JVew  York  Ha/rlor  Towboat  Go.  v.  N.  Y.,  L.  K  <&  W.  B.  B. 
Co.,  148  N.  Y.  574. 
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II.  AGGEAVATIOJST  AND  MITIGATIOK 

Jury  may  award  punitive  as  well  as  damages  for  loss  of  service 

for  willful  seduction.  Lcmyer  v.  Fntoher,  130  IST.  T.  239. 

Punitive  damages  may  be  awarded  for  unprovoked  assault. 

Connera  v.  Walsli,  131  K  Y.  590. 
In  an  action  for  libel  the  jury  may  award  punitive  damages  when 

motive  is  proven.  Holmes  v.  Jones,  147  N^.  T.  59. 

Proof  of  falsity  of  a  libelous  publication  is  evidence  of  malice  for 

which  exemplary  damages  may  be  awarded. 

Wa/rner  v.  Press  Publishing  Co.,  132  IS.  Y.  181. 
A  libel  recklessly  or  carelessly  published  will  support  an  award 

of  punitive  damages.  Id. 

III.  MEASUKE  OF  DAMAGES. 
1.  Generally. 

The  apportionment  of  damages,  when  sustained  by  evidence,  wiU 
be  sustained.     Messenger  v.  Manhattan  Ry.  Co.,  129  JN".  Y.  502. 
The  effect  of  the  erection  of  a  railroad  may  be  considered  as  bear- 
ing upon  the  rental,  but  not  upon  the  fee  value.  Id. 
The  element  of  noise  of  trains  can  be  considered  in  abutter's 
action. 

American  Bank  Note  Co.  v.  N.  T.  Elevated  R.  R.  Co.,  129 
N.  Y.  252. 
But  noise  cannot  be  considered  in  fixing  the  sum  which  defendant 
must  pay  for  fee  damage  to  prevent  the  issuing  of  ah  injunction. 

Id. 
"Where  the  benefits  to  land  taken  equal  or  exceed  the  injuries,  no 
award  can  be  made. 

Odell  V.  N.  T.  Elevated  R.  R.  Co.,  130  K  Y.  690. 
A  refusal  to  find  as  a  fact  in  action  for  fee  damage  that  the  value 
of  the  assessments  taken,  considered  alone,  was  merely  nominal, 
held,  while  erroneous,  not  to  be  sufficient  ground  for  reversal, 
where  the  correct  rule  in  ascertaining  the  damages  was  followed. 
Sixth  Ave.  R.   R.   Co.  v.  Metropolitan,   El.  R.    Co.,  138 
N.  Y.  548. 
The  refusal  of  the  court  to  state  as  a  conclusion  of  law  that  in 
order  to  recover  beyond  a  nominal  sum  for  the  taking  of  ease- 
ments plaintiff  must  establish  by  a  preponderance  of  proof  that 
he  has  suffered  consequential  damages,  in  such  case,  is  not 
reversible  error.  Id. 

"Where  the  damages  awarded  were  for  injury  to  the  easements  of 
air,  light  and  access  only,  a  refusal  to  exclude  evidence  of  noise 
and  vibration  was  harmless.  Id. 

A  refusal  by  the  referee  to  find  that  the  easements,  aside  from 
any  damage  to  the  lot,  have  in  themselves  a  nominal  value  only, 
held,  error. 

Livingston  v.  Metropolitan  El.  Ry.  Co.,  138  E".  Y.  76. 
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A  refusal  to  find  as  matter  of  law  that  the  special  benefits  result- 
ing from  the  road  should  be  offset  against  any  consequential 
damages  to  the  lot  from  the  appropriation  of  the  easements, 
held,  error.  '  Id. 

"Where  one  building  occupies  two  lots,  the  damages  cannot  be 
limited  to  the  lot  affected  by  the  erection  of  a  railroad. 

Stevens  V.  JST.  t.  Elevated  R.  E.  Co.,  130  JST.  Y.  95. 
The  measure  of  damages  upon  the  unauthorized  purchase  of  stock 
by  a  broker  to  close  an  account  for  future  dehvery  is  the  differ- 
ence between  the  amount  paid  and  what  the  stock  might  have 
been  bought  for  subsequently  if  ordered  by  the  purchaser. 

Rogers  v.  Wiley,  131  JST.  Y.  527. 
In  an  action  by  an  abutting  owner  against  an  elevated  railroad 
the  element  of  noise  may  be  considered  in  ascertaining  past 
damages. 

BlscJioffv.  iV".  Y.  El.  R.  R.  Co.,  138  E".  Y.  257. 
Benefits  accruing  from  the  road  are  to  be  considered  in  reduction 
of  damages  for  the  injuries  sustained.  Id. 

In  fixing  the  sum  to  be  paid  by  an  elevated  railroad  in  avoidance 
of  an  injunction  in  an  abutter's  action,  the  damages  are  not  to 
be  limited  to  those  caused  by  the  structure  only,  but  the  opera- 
tion of  the  road  is  to  be  deemed  an  element  of  damage. 

Sperb  V.  Metropolitan  El.  Ry.  Co.,  137  N.  Y.  155. 
A  refusal  to  find  that  the  easements,  aside  from  consequential 
damages,  were  only  of  nominal  value,  and  that  the  benefits  to 
the  abutting  property  should  be  offset,  is  error.  Id. 

The  principle  wnich  should  guide  an  award  of  damages  to  be  paid 
by  the  railroad  company  in  order  to  obviate  the  injunction  is 
the  same  as  in  proceedings  under  the  statute  to  condemn  prop- 
erty for  the  railroad  use.  Id. 
"What  sums  may  be  recovered  in  an  action  by  stockholders  against 
directors  of  a  corporation  for  losses  caused  by  their  negligence. 
Bloom  V.  Ifational    United  Benefit  Savings  S  loan  Co., 
152  K  Y.  114. 
Measure  of  damages  in  case  of  injury  to  building  by  leakage  of 
water  from  canals,  considered.       Slavin  v.  State,  152  JST.  Y.  45. 
In  computing  the  sum  to  be  paid  by  defendant  for  plaintiff's  prop- 
erty rights  in  the  street,    plaintiff   is   not  entitled  to  recover 
anything  except  damage  to  his  land. 

Steubing  v.  W.  T.  El.  R.  R.  Co.,  138  N.  Y.  658. 
The  principles  laid  down  in  DrucJcer  v.  Metropolitan  Ry.   Co., 
106  ]Sr.  Y.  157,  applied. 

Sherwood  v.  Metropolitan  Elevated  R.  R.    Co.,   aflttrmed 

without  opinion  in  128  IST.  Y.  624. 

A  purchaser  of  property  is  entitled  to  cover  the  actual  damages 

sustained  during  his  ownership  because  of  past  diminution  of 

rental  values.  -'<*• 
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All  benefits  to  the  property,  from  the  railroad,  are  to  be  con- 
sidered, and  damages  over  such  benefits  are  recoverable. 

Sul/ro  V.  Manhattan  By.  Co.,  137  IST.  Y.  592. 

A  refusal  to  find  that  the  easements  taken  were  only  of  nominal 

value  is  error.  -^• 

To  same  effect,  Saxton  v.  N.  Y.  El.  R.  E.  Co.,  139  N.  Y.  320. 

It  is  proper  to  submit  to  the  jury  whether  the  obstruction  of 

the  street  diminished  the  rental  value  of  houses. 

Williams  v.  BrooUyn  Elevated  R.  R.  Co.,  126  IST.  Y.  96. 
It  is  proper  to  permit  the  jury  to  award  damages  for  loss  sus- 
tained through  inability  of  plaintiff  to  rent  the  houses  from 
time  to  time.  Id. 

D.amages  for  diverting  water  from  defendant's  pond  considered. 

Spencer  v.  Kilmer,  151  N.  Y.  390. 

The   jury  have  the  right  to  award  interest  upon  unliquidated 

damages.     Moore  v.  N.  T.  Elevated  R.  R.  Co.,  126  N.  Y.  671. 

2.  For  Breach  of  Contract. 

Measure  of  damages  for  breach  of  covenant  is  the  diminution  in 
value  of  the  property  granted. 

Hymes  v.  EsUy,  133  N.  Y.  342. 

"Whether  the  cases  allowing  the  purchase  price  or  a  part  of  it  as 
damages  should  be  allowed, — qucere  ?  Id. 

Damages  which  a  grantee  can  recover  for  breach  of  a  covenant 
against  incumbrances  considered. 

McGuckvn  v.  Millank,  152  IST.  Y.  297. 

"Where  defendant  agreed  to  let  portion  of  his  store  to  plaintiff, 
damages  for  breach  of  such  arrangement  may  be  based  upon 
the  value  of  the  agreement  to  plaintiff  when  breach  occurred. 

Dickinson  v.  Ha/rt,  142  E".  Y.  183. 

Proof  of  gross  amount  of  sales,  of  net  profits  and  of  income  dur- 
ing continuance  of  agreement  will  furnish  a  basis  to  ascertain 
value  of  agreement.  Id. 

Measure  of  damages  for  breach  to  repair,  under  lease  reserving  to 
the  landlord  a  right  of  re-entry  to  make  repairs,  and  providing 
that  in  such  case  the' rent  shall  be  suspended  "  in  similar  man- 
ner and  proportion,"  as  in  case  of  fire,  considered. 

Thomson- Houston  Electric   Co.  v.  Durant  Land  Imp.  Co., 
144  N.  Y.  34. 

Measure  of  damage  where  city  fails  to  put  lessee  of  wharfage 
rights  in  possession.  Eastman  v.  Mayor,  152  N.  Y.  468. 

Measure  of  damages  against  a  city  preventing  the  lessee  from 
acquiring  possession  by  keeping  a  barge  moored  in  front  of  the 
wharf.  Id. 

"Where  a  contract  for  board  and  lodging  provides  "no  deduc- 
tion in  case  of  absence,"  the  measure  of  damage  is  the  contract 
price.  Wilkinson  v.  Davtes,  146  Is".  Y.  25. 
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Measure  of  damages  for  breach  of  contract  of  sale  of  perishable 
articles.  Todd  v.  Gamble,  148  K  Y.  382. 

A  contract  for  the  sale  of  ice  provided  for  its  shipment,  and  the 
shrinkage  during  transit  falls  upon  the  buver. 

(Jlark  V.  Stewart,  121  E".  Y.  676. 
Measure  of  damages  for  the  violation  bj'^  plaintiffs  of  an  agree- 
ment not  to  manufacture  certain  machines  is  the  amount  of 
the  profit  and  does  not  include  royalties. 

Blake  V.  Xrom.,  128  N.  Y.  64. 
3.  For  Wrongs. 
Measure  of  damages  in  an  action  for  a  wrongful  discharge. 

Watson  V.  Bussell,  149  N.  Y.  388. 
What  libel  will  support  an  award  of  punitive  damages. 

Smith  V.  Matthews,  152  N.  Y.  152. 

A  verdict  for  $8,000  for  injuries  resulting  in  curvature  of  spine 

is  not  excessive.  Bennett  v.  N.  Y.  C.  R.  E.  Co.,  133  N.  Y.  563. 

A  verdict  for  $8,000  for  serious  and  permanent  injuries  is  not 

excessive. 

Alexander  v.  Mochester  City  amd  Brighton  R.  R.  Co.,  128 
N.  Y.  13. 
Verdict  of  $14,000  for  permanent  injuries  and  disfigurement  sus- 
tained.       Wallace  y.  vacuum  Oil  Co.,  affirmed,  128  N.  Y.  579. 
Plaintiff  is  entitled  to  recover  not  only  for  loss  of  services  up  to 
time  of  trial,  but  for  prospective  loss  and  for  actual  expenses 
necessarily  incurred.  JDollard  v.  Roberts,  130  N.  Y.  269. 

In  an  action  to  recover  damages  to  property  by  reason  of  negli- 
gence on  the  part  of  the  defendant,  it  is  within  the  power  of 
the  jury  to  include  in  their  award  of  damages  interest  on  the 
sum  found.  Wilson  v.  City  of  Troy,  135  N".  Y.  96. 

In  action  for  personal  injuries,  plaintiff  can  recover  for  future 
pain  as  well  as  past. 

EoMe  V.  N.  Y.,  New  Han)en,  etc.,  R.  R.  Co.,  132  E".  Y.  160. 

Death  by  Negligence ;  See  Negligence. 

An  action  for  damages  for  negligence  or  wrongful  act  causing 
death  is  wholly  statutory.      Slniber  v.  McEntee,  142  N.  Y.  200. 

Payment  to  a  person  who  does  not  in  a  legal  sense  represent  the 
action  does  not  bar  right  of  action.  Id. 

A  compromise  by  a  person  having  no  present  interest  in  such 
claim  is  not  a  bar  to  an  action  by  such  person  in  a  representa- 
tive capacity.  I'^- 

Debtor  and  Creditor;    See  Assignment  for    Creditors;    Compro- 
mise;  Creditor's  Suit ;  Fraudulent  Conveyances;  Insolvency; 
Mortgages;   Partnership;  Payments;  Pledge;  Subrogation; 
Trusts. 
What  transfer  by  an  insolvent  debtor  is  not  within  the  statute 


2292        Debtor  and  Creditor — Decedents'  Estates. 

Debtor  and  Creditor — Continued. 

prohibiting  preferences  in  general  assignment  in  excess  of  one- 
third  of  the  assigned  estate. 

ToTn/phvns  t.  Htmter,  149  N.  T.  117. 

A  debtor  who,  by  direction  of  the  creditor,  pays  money  to  a  third 
person  for  the  benefit  of  another,  is  not  liable  for  a  diversion 
of  the  money  by  such  third  person. 

Knock  V.  Von  Bernuth,  145  N.  T.  643. 

"What  transfers  of  property  by  debtor  cannot  be  considered  as  a 
violation  of  the  General  Assignment  Act. 

Maas  V.  Falh,  146  IST.  Y.  34. 

A  lien  on  property,  personal  or  real,  given  as  security  for  debt, 
is  not  impaired  because  the  remedy  at  law  for  the  recovery  of 
the  debt  is  barred.  Hulbert  v.  aarh,  128  K  T.  295. 

An  assignment  of  a  contract  with  the  United  States  is  valid  as 
between  the  parties,  and  vests  in  the  assignees  as  against  the 
contractor  and  his  creditors  who  had  notice  of  the  assignment, 
with  the  right  of  subsequent  payments  for  goods  produced  by 
them.  Matter  of  Rome,  153  JST.  Y.  522. 

"Where  personal  property  is  assigned  as  collateral  for  a  particular 
debt,  creditor  cannot,  after  payment  of  such  debt,  retain  col- 
lateral as  security  for  other  debts. 

Armstrong  v.  McLecm,  153  N".  Y.  490. 

A  secret  agreement  giving  a  benefit  to  one  creditor  is  illegal, 
though  it  does  not  avoid  a  composition  agreement  between  the 
creditor  and  debtor. 

Remover  Nat.  Bamk  v.  Blake,  142  K  Y.  404. 

"Where  the  composition  agreement  provides  for  the  execution  of 
four  series  of  notes  by  the  debtor,  the  last  two  to  be  indorsed 
by  a  third  person,  a  secret  arrangement  by  which  the  latter 

,  indorses  all  the  four  notes  of  a  particular  creditor  will  not 
prevent  the  latter  from  recovering  upon  the  indorsement  of 
one  of  the  later  notes  pursuant  to  agreement.  Id. 

Decedents'  Estates  ;  See  Executors  amd  Administrators. 

When  a  memoranda  of  indebtedness  found  among  testator's 
papers  is  competent  as  an  admission  against  the  estate. 

Matter  of  Oallagher  v.  Estate  of  Brewster,  153  E".  Y.  364. 
Such  a  memoranda  might  be  considered  with  proof  of  services  as 
an  intent  on  the  part  of  the  testator  to  pay  for  such  services. 

Id. 
The  short  Statute  of  Limitations  cannot  be  evaded  by  successive 
presentations  of  same  claims  in  different  forms. 

Titus  V.  Poole,  145  N.  Y.  414. 

A  claim  against  a  decedent's  estate  need  not  be  stated  with  legal 

precision.  Id. 

"Where   an  action  to  recover  for  fraudulent  representations  is 

brought,  and  the  plaintiff  is  nonsuited,  an  action  based  upon 
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such  representations  as  warranties  is  within  section  405  of  the 

Code,  and  may  be  maintained  if  brought  within  a  year.        Id. 
What  claims  against  decedent's  estate  are  referable  under  the 

statute.  Matter  of  Van  Slooten  v.  Dodge,  145  E".  Y.  327. 

What  claim  is  not  referable.  Id. 

Duty  of  court,  upon  a  refusal  of  one  or  more  of  the  referees  named 

to  serve,  to  appoint  others. 

HusUs  V.  Aldridge,  144  K  Y.  608. 

Deceit ;  See  Fraud. 

False  representations  as  to  a  material  fact  peculiarly  within  a 

party's  knowledge  is  ground  for  action. 

Schumaher  v.  Mather,  133  N.  Y.  690. 
Otherwise  where  the  party  has  the  means  of  ascertaining  the 

truth  of  the  representations.  Id. 

Where  in  the  sale  of  stock  a  stockholder  suffers  loss  on  account 

of  false  statements  of  the  corporation  oiflcers,  an  action  for 

deceit  may  be  maintained  against  such  officers. 

Bothmiller  v.  Stein,  143  JST.  Y.  681. 
The  plaintiff  was  not  bound  to  verify  the  report  made  to  him  by 

the  directors.  Id. 

Decree  ;  See  Equity  Practice  ;  Judgment. 

Dedication;  See  Adverse  Possession ;  Easement;  Highways. 

What  does  not  constitute  a  dedication  of  property  for  a  public 
highway.  Ma/rh  v.  Village  of  West  Troy,  151  N.  Y.  453. 

Before  land  can  become  a  public  highway  by  dedication  there 
must  be  an  acceptance  by  some  formal  action  of  the  public 
authorities.  People  v.  Underhill,  144  N.  i .  316.' 

What  is  not  sufficient  to  show  an  acceptance  by  the  village  au- 
thorities. Id. 

Deeds;  See  Adverse  Possession ;  Cloud  on  Title  ;  Covenants;  Exe- 
cution and  Su,]yplementa/ry  Proceedings  ;  Foreclosv/re  ;  Judicial 
Sales  ;  Recording  Conveyances  ;  Pejormation  of  Instruments  ; 
Title  to  Land  ;   Vendor  and  Purchaser. 

I.  Execution,  Parties  and  Yaliditt. 
II.  Delivery. 

III.    CONSTEUCTION. 

JY.  Dbsceiption  oe  Premises. 
V.  Appurtenances. 
VI.  Conditions  and  Recitals. 
YII.  Covenants. 
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I.  EXECUTION,  PAETIES  AND  VALIDITY. 
In  the  absence  of  explicit  language,  the  court  will  regard  circum- 
stances attending  execution  of  contract. 

Dexter  v.  Beard,  130  IST.  Y.  549. 

A  grantee  who  takes  a  deed  under  an  agreement  to  sell  the  land 

and  account  for  the  proceeds  is  entitled  to  convey  such  lands 

to  a  purchaser.  Wilson  v.  ParsJiall,  129  N".  Y.  223. 

The  title  of  a  'bona fide  purchaser  in  fee'  is  not  affected  by  the 

title  under  which  tenants  hold. 

mnton  V.  N.  Y.  Mev.  E.  E.  Co.,  130  K  Y.  332. 
A  grantor  having  received  the  benefit  of  his  deed,  absolute  in 
form,  but  intended  as  security  for  advances,  cannot  assert  any 
claim  to  the  title  or  right  to  redeem.  I^. 

Possession  by  a  third  person  under  a  tax  lease  does  not  void  a 
deed.  King  v.  Townshend,  141  N.  Y.  368. 

A  conveyance  to  three  persons  described  as  trustees  of  an  asso- 
ciation, as  joint  tenants,  and  to  the  survivor  of  them,  his  heirs 
and  assigns,  will  give  an  authority  to  sell.  Id. 

In  order  to  constitute  a  breach  of  condition  it  must  appear  that 
the  true  spirit  and  purpose  of  a  conveyance  has  been  violated. 

Ease  V.  Hcuwley,  141  JST.  Y.  366. 
"What  does  not  constitute  adverse  possession  against  the  remain- 
derman rendering  his  deed  void  under  the  Champerty  Act. 

Scmd  V.  Church,  152  JST.  Y.  1Y4. 
The  record  of  an  agreement  to  sell  lands  when  they  are  acquired 
by  the  promisor,  who  has  no  title  at  the  time,  is  not  construct- 
ive notice  to  a  subsequent  mortgagee  of  the  premises. 

Olvphant  V.  B^lrns,  146  N.  Y.  218. 

The  recording   act  protects   a  purchaser   by  a  quitclaim   deed 

against  a  prior  deed  which  was  unrecorded  and  of  which  he 

had  no  notice.  WilJielm  v.  Wilhen,  149  N.  Y.  447. 

Section  53  of  the  statute  of  uses  and  trusts,  construed. 

Schierloh  v.  Schierloh,  148  K  Y.  103. 
In  a  conveyance  of  mineral  ores,  granite  does  not  pass. 

Armstrong  v.  Lake  Champlain  Grcmite  Co.,  147  N.  Y.  495. 
"What  passes  under  a  conveyance  where  it  appears  from  the  deed 
that  the  intentions  of  the  parties  is  that  the  mines  shall  be 
under  ground.  Id. 

"When  the  Statute  of  Limitations  begins  to  run  in  a  case  where  a 
deed  is  so  ambiguous  on  its  face  that  it  does  not  necessarily  in- 
clude more  land  than  was  intended  to  be  conveyed. 

D'eForest  v.  Walters",  \^%  IST.  Y.  229. 
"When  a  trust  deed  of  personal  property  was  held  not  to  be  re- 
voked by  the  will. 

Townsend  v.  Allen,  affirmed  without  opinion,  126  N.  Y.  646. 

A  grantor  of  land  by  deed  cannot  retain  ownership  of  a  building 

by  oral  agreement.  Leonard  v.  Clough,  133  N.  Y.  292. 
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Under  1  Eevised  Statutes,  739,  section  143,  only  the  estate  of  gran- 
tor passes,  and  a  conveyance  cannot  affect  interests  in  remainder. 

Tliomjpson  v.  Simpson,  128  JST.  Y.  2Y0. 

The  provision  was  intended  to  do  away  with  the  doctrine  of  the 

ancient  law  whereby  a  feoffment  made  by  a  life  tenant  had  the 

power  of  creating  an  actual  estate,  etc.  Id. 

"When  the  word  heirs  may  be  construed  as  meaning  children,  and 

the  grant  to  heirs  be  held  for  their  benefit. 

Heath  v.  Hewitt,  12Y  N.  Y.  166. 

II.  DELIVEEY. 

Legal  effect  of  delivery  of  a  deed  to  third  person  with  instruc- 
tions to  deliver  it  to  grantee,  vests  title  in  grantee. 

Rosseau  v.  Bleau,  131  IST.  Y.  177. 

Delivery  of  deed  duly  executed,  to  be  retained  until  after  grantor's 
death  and  then  recorded,  carries  a  good  title. 

Diefendorf  v.  Diefendorf,  132  E .  Y.  100. 

Tender  on  the  trial  of  an  action  for  specific  performance  and 
deposit  with  the  clerk  of  the  court  of  a  deed  executed  by  all 
the  vendors,  is  a  good  delivery  in  escrow,  which  is  not  defeated 
by  the  death  of  one  of  the  vendors  before  its  actual  delivery  to 
the  purchaser. 

Webster  v.  Kings  County  Trust  Co.,  145  N".  Y.  275. 

No  presumption  of  the  delivery  of  a  deed  can  arise  from  an  un- 
authorized record  made  half  a  century  after  the  deed  was 
drawn.  Cxissack  v.  Tweedy,  126  N.  Y.  81. 

Under  what  circumstances  a  deed  is  to  be  regarded  as  undelivered 
and  inoperative.  Id. 

III.  CONSTEUCTIOK 

Usage  of  parties  under  an  ancient  grant  aids  in  construing  its 
obscure  terms.  McRdberts  v.  Beyman,  132  N.  Y.  73. 

Where  the  owner  of  an  entire  block  has  filed  a  map  showing  an 
alley-way  running  from  the  center  thereof,  and  has  conveyed 
lots  by  separate  deeds  referring  to  said  map,  in  some  instances 
with  a  specific  grant  of  the  ri^t  of  way  of  the  alley,  and  in 
all  cases  mentioning  the  alley  and  referring  to  the  way  such 
deeds  will  beheld  to  operate  as  a  conveyance  of  the  fee  of  one- 
half  of  such  alley.  Hennessy  v.  Murdoch,  137  JS".  Y.  317. 

The  intention  of  the  parties,  as  shown  by  their  acts,  govern  the 
construction  of  an  instrument. 

Harris  v.  OaUey,  130  IST.  Y.  1. 

Where  the  owner  executes  and  delivers  a  deed  of  real  property, 
containing  upon  it  a  certificate  of  his  appearance  before  an  officer 
authorized  by  law  to  take  acknowledgments  at  a  place  within 
his  jurisdiction,  and  an  acknowledgment  of  its  execution,  and 
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the  certificate  is  signed  by  the  officer,  he  cannot  subsequently 
allege  the  invalidity  of  the  certificate. 

Mut.  Life  Ins.  Co.  v.  Cm-ey,  135  JST.  Y.  326. 

One  acquiring  title  under  a  mortgage  subsequently  executed  by 
the  grantor  is  equally  bound  by  such  deed.  Id. 

Section  936  of  the  Code,  which  declares  that  the  certificate  of 
acknowledgment  of  a  conveyance  is  not  conclusive  and  that  it 
may  be  rebutted  and  the  effect  thereof  contested  by  a  party 
affected  thereby,  cannot  be  invoked  to  prevent  the  operation  of 
an  estoppel  by  deed.  Id. 

A  subsequent  agreement  by  a  grantee  who  has  received  an  abso- 
lute conveyance  in  payment  of  a  debt  without  any  defeasance 
in  the  deed,  stipulating  that  if  he  seUs  the  property  he  will  give 
the  grantor  the  refusal  to  purchase,  or  if  he  sells  a  part  suf- 
ficient to  pay  the  debt  he  will  re-convey,  does  not  convert  the 
fee  into  a  defeasible  estate  and  permit  recourse  to  the  land  in 
case  the  grantee  disregarded  the  agreement. 

PondY.  Hwrwood,  139  IST.  T.  111. 

A  conveyance  in  fee,  with  reservation,  is  construed  strongly 
against  grantor.  Grafton  v.  Moir,  130  N.  Y.  465. 

The  reservation  of  a  right  of  way  means  simply  the  right  to  pass 
over  it.  Id. 

The  way  need  only  be  such  as  is  reasonably  necessary  and  con- 
venient. Id. 

A  conveyance  of  land  should  be  construed  so  as  to  effectuate  the 
intention  of  the  parties. 

Blachman  v.  St/riker,  142  N.  Y.  656. 

An  exception  or  reservation  in  a  deed  is  to  be  taken  most  favor- 
ably to  the  grantee,  and  where  there  is  doubt  he  should  have 
its  benefit.  Id. 

The  intention  of  the  parties  is  to  be  gathered  by  reading  the  en- 
tire context.  Id. 

Contemporaneous  statements  of  grantees  of  rights  to  take  "  min- 
erals or  ores  "  is  incompetent. 

Armst/rong  v.  Lalce  Chamiplain  Granite  Co.,  147  N".  Y.  495. 

Where  a  party  sold  a  lot  according  to  a  map  first  filed,  and  there- 
after filed  a  second  map,  making  an  alley- way  on  the  line  of  the 
lot  first  disposed  of,  it  is  held  that  the  purchasers  under  the 
second  map  take  title  as  described  in  the  first  map,  subject  to 
the  easement  created  by  the  second  map. 

Howe  V.  Bell,  143  N.  Y.  190. 

lY.  DESCEIPTIOlSr  OF  PREMISES. 
An  ancient  deed  bounding  by  a  road  refers  to  the  road  as  used. 

Blachman  v.  Biley,  138  IST.  Y.  318. 

Where  the  description  was  "  beginning  at  a  point  on  the  east 

side "  of  a  road  and  thence  running  certain  courses  and  dis- 
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tances   to   the  point  of  beginning,   held,  that  no  part  of  the 
road-bed  was  included.  Id. 

A  subsequent  conveyance  of  a  portion  of  one  of  lots  by  a  descrip- 
tion referring  to  the  map,  but  in  which  the  distances  will  only 
carry  to  the  exterior  of  the  alley,  will  be  held,  nevertheless,  to 
pass  the  fee  to  the  center  of  such  alley. 

Hennessy  v.  Murdoch,  137  N.  Y.  317. 

The  rule  is  that  as  between  grantor  and  grantees  the  conveyance 
of  a  lot,  bounded  upon  a  street  in  a  city,  carries  the  land  to 
the  center  of  the  street.  Id. 

How  boundaries  to  land  upon  unopened  street  are  to  be  deter- 
mined. Barrows  v.  Wehster,  144  K  Y.  422. 

"Where  the  lot  reserved  in  a  deed  is  identified  by  description  and 
is  practically  located,  no  one  can  dispute  the  title  thereto. 

Second   Methodist   Episcopal    Church  v.  Humphrey,   142 
KY._137. 

Courses  and  distances  mentioned  in  conveyances  must  yield  to 
the  line  as  actually  and  duly  made  by  survey. 

Seneca  Nation  of  Indians  v.  Hugdboom,  132  IST.  Y.  492. 

"Where  witnesses  testify  to  the  correctness  of  the  terms  of  the 
earlier  of  two  treaties,  its  terms  will  govern.  Id. 

The  presumption  is  that  the  line  between  two  terminal  points  is 
a  straight  one.  Id. 

"Where  a  resurvey  conflicts  with  the  terms  of  a  treaty  the  latter 
governs.  Id. 

A  party  is  bound  by  the  conditions  in  a  statute  under  which  suit 
is  brought.  Id. 

V.  APPURTElSTAlSrCES. 
Conveyances  of  land  on  Long  Island  Sound  shore  includes  land 
between  high  and  low  water  mark. 

Oakes  v.  DeLancey,  133  N.  Y.  227. 
A  conveyance  of  land  carries  with  it  a  water  right  in  a  stream 
within  its  boundaries. 

Hall  V.  Sterling  Iron  S  Baihoay  Co.,  148  JST.  Y.  432. 
A  granting  of  a  right  to  use  water,  construed.  Id. 

Conveyances  of  an  easement  "  for  the  ingress  and  egress  along 
the  alley  line  of  the  premises,"  construed. 

Arnold  v.  lee,  148  E".  Y.  214. 
An  intending  purchaser  of  property  adjacent  to  elevated  road 
cannot  presume  that  possession  of  company  remains  or  con- 
tinues wrongful. 

Ward  V.  Metropolitan  El.  E.  Co.,  152  JST.  Y.  39. 

A  person  purchasing  property,  being  on  an  elevated  road,  is  put 

upon  his  inquiry  that  the  company  is  in  possession  of  certain 

easements.  .       I^- 

Conveyances  of  land  containing  pond  supplied  from  springs  on 
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grantor's  land,  with  the  "  appurtenances,"  conveys  right  to  use 
of  conduits  to  conduct  the  water. 

Spencer  v.  Kilmer,  151 IST.  Y.  390. 

A  conveyance  of  lands  bounded  as  along  a  highway,  conveys  the 
fee  to  the  center.  Habermcm  v.  Baker,  128  N.  Y.  253. 

Where  the  grantor  owns  the  whole  highway  presumption  is  that 
he  intended  to  convey  the  whole.  Id. 

The  abandonment  of  public  easement  in  a  highway  causes  the 
land  to  revert  to  former  ownership.  Id. 

That  there  is  no  reference  to  adjacent  owner  of  highway  because 
of  abandonment  by  public.  Id. 

The  rule  of  Lampman  v.  Milks,  21  IST.  Y.  505,  that  when  the 
owner  of  land  sells  a  part  thereof  he  impliedly  grants  to  the 
grantee  all  those  apparent  and  visible  easements  which  are 
necessary  for  the  reasonable  use  of  the  property  granted  and 
which  are,  at  the  time  of  the  grant,  used  by  the  owner  of  the 
entirety  for  the  benefit  of  the  part  granted,  applied. 

Paine  v.  Chandler,  134  JST.  Y.  385. 

Eule  that  an  easement  to  pass  by  implication  must  be  necessary 
to  the  enjoyment  of  the  estate  granted,  the  necessity  required 
is  a  reasonable,  not  an  absolute  one,  applied  in  case  where 
spring  on  grantor's  property  supplied  premises  conveyed  with 
water.  Id. 

VI.  CONDITIONS  AND  EECITALS. 

Reservation  in  a  deed  "  for  the  purpose  of  passing  and  repassing  " 
to  the  street,  construed. 

Gillespie  v.  Weinberg,  148  N.  Y.  238. 
"When  a  restriction  as  to  the  uses  of  lands  for  liquor  purposes 
cannot  be  enforced. 

Woodha/oenh  Junction  Land  Co.  v.  Solly,  148  N.  Y.  42. 
Eight  of  grantor  to  re-enter  for  breach  of  condition  subsequent 
is  not  descendible  or  advisable. 

Dpington  v.  Corrigam,,  151  N.  Y.  143. 
When  a  condition  in  a  conveyance  of  land  to  an  ecclesiastic,  "  his 
heirs  and  assigns,"  may  be  defeated  by  grantor.  Id. 

Grantor  and  his  heirs  only  can  take  advantage  of  breach  of  con- 
dition subsequent.  Id. 

VII.  COVENANTS. 

A  covenant  providing  that  a  way  be  used  in  common  and  not  to 
be  built  upon  by  either  party,  runs  with  the  land. 

Dexter  v.  Beard,  130  N.  Y.  549. 
Damages  which  a  grantee  can  recover  for  breach  of  a  covenant 
against  incumbrances,  considered. 

McGuskin  v.  Milhwnk,  152  N.  Y.  297. 
The  rule  that  the  covenant  of  a  stranger  to  a  title  is  personal  to 
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the  conveyance,  and  incapable  of  transmission  by  mere  convey- 
ance of  land,  applied.  Mygatt  v.  <7oe,"l52  N.  Y.  457. 

When  a  surrender  of  possession  by  the  wife  of  property  owned 
by  her  jointly  with  her  husband  will  not  make  his  covenants 
in  the  deed  executed  by  both  as  to  her  title  attach  to  and  run 
with  the  land.  Id. 

Kestrictive  covenants  in  several  deeds  in  different  portions  of  a 
block,  construed. 

Equitable  Life  Assurance  Soo.  v.  Brennam,,  148  N.  Y.  661. 

What  legal  possession  of  land  is  sufHcient  to  carry  covenants. 

Mygatt  v.  Coe,  147  N.  Y.  456. 

The  fact  that  the  covenant  runs  to  the  grantee,  "  his  heirs  and  as- 
signs," does  not  dispense  with  the  necessity  of  privity  of  estate 
in  order  to  carry  the  covenants  with  the  land.  Id. 

When  a  husband  who  merely  lives  with  his  wife  has  no  legal  pos- 
session of  land  which  can  support  his  covenants  of  warranty  in 
a  deed  made  by  them  both.  Id. 

The  husband  is  entitled  to  testify  as  to  whether  he  received  any 
part  of  the  consideration  when  he  sued  for  breach  of  covenants 
as  bearing  on  the  question  of  his  possession.  Id. 

Default,  Judgment  by  ;  See  Judgment. 

Defenses  ;  See  Separate  Titles  of  Actions. 

Pleading  want  of  consideration  through  invalidity  of  a  patent  is 
a  proper  defense  to  an  action  for  royalties. 

Herzog  v.  Heyman,  151  If.  Y.  587. 
What  is  not  a  defense  to  an  action  for  violation  of  a  municipal 
ordinance  regulating  the  speed  of  trains. 

City  of  Buffalo  v.  iV.   T.,  L.  E.  <&  W.  E.  E.  Co.,  152 
]Sr.  Y.  276. 
A  domestic  corporation  set  up  as  a  defense  in  abatement  in  an 
action  for  a  debt,  that  the  debt  had  been  attached  in  another 
state  in  an  action  Ijrought  against  all  the  parties  to  recover  a 
debt  owing  by  plaintiffs.     It  appearing  that  the  only  jurisdic- 
tion of  the  foreign  court  rested  upon  the  authority  of  its  statutes 
to  attach  the  debt,  and  that  it  had  otherwise  acquired  no  juris- 
diction of  the  person  or  property  of  defendant,  held,  the  rights 
of  the  creditor  here  could  not  be  defeated  by  such  attachment. 
Douglass  v.  Phenix  Ins.  ^ Co.,  138  N.  Y.  209. 
In  an  action  of  trespass  or  trover,  an  answer  or  title  in  a  stranger 
which  does  not  connect  defendant  with  such  title  is  insufficient. 

Stonebridge  v.  Perkins,  141  N.  Y.  1. 
Where  a  former  action  has  been  discontinued,  the  later  acjiion 
may  be  prosecuted. 

Grossman  v.  Unvoersal  Euhher  Co.,  131  N.Y.  636. 
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Evidence  of  the  termination  of  the  former  action  must  be  in  the 
form  of  some  judicial  declaration  to  that  effect.  Id. 

Definitions. 

The  word  "  heirs  "  in  a  bequest  of  a  personal  property  defined. 

Montignani  v.  Blade,  145  !N".  Y.  11. 

Delivery ;  See  Bills  cmd  Notes  ;  Ca/rriers  ;  I^eeds  ;  Frcmd/tilent  Con- 
veyances ;  Sales;  Stat/Uite  of  Franids. 

Demands  ;  See  Bills  and  Notes  ;  Conversion  ;  Tender  ;  Vendor  and 
Purchasers. 

Demurrage  ;  See  Ships  and  Vessels. 

When  parties  understood  that  but  one  boat  could  be  loaded  at  a 
time,  a  claim  for  demurrage  for  more  than  one  boat  cannot  be 
made.  Riendeau  v.  Bullock,  147  N.  T.  269. 

Under  peculiar  provisions  demurrage  may  include  the  loading 
and  stowing  of  the  cargo  upon-  the  vessel. 

Baldwin  v.  Sullman  Timber  Co.,  142  N.  Y.  279. 

After  the  demurrage  begins  to  run  Sundays  are  not  to  be  de- 
ducted in  calculating  it.  Id. 

Though  a  consignee  may  be  bound  to  pay  the  freight  he  is  not 
liable  for  demurrage  in  the  absence  of  an  express  agreement  to 
be  so.  Dayton  v.  Parke,  142  N.  Y.  391. 

Where  the  vessel  is  detained  through  the  fault  of  the  consignee, 
he  may  be  liable  for  damages  in  the  nature  of  demurrage.    Id. 

In  such  case  the  detention  must  be  proved,  as  well  as  the  damages 
and  their  nature.  Id. 

It  is  necessary  to  show  that  the  bill  of  lading,  by  its  reference  to 
the  charter-party  upon  the  point  of  demurrage,  makes  the  pro- 
visions of  the  charter-party  part  of  the  bill  of  lading  in  order 
to  prove  that  the  former  was  included  in  the  latter.  Id. 

If  nothing  be  contained  in  the  bill  of  lading  as  to  demurrage,  no 
contract  is  proved  from  an  acceptance  of  the  cargo  under  a 
promise  to  pay  freight.  Id. 

Demurrer ;  See  Pleadings. 
Depositions ;  See  Practice. 

Descent ;  See  Aliens  ;  Executors  am,d  Ad/mvnist/rators. 

In  equity  the  course  of  descent  of  particular  lands  may  be  changed 
by  agreement  of  the  tenants  in  common. 

Murphy  v.  Whitney,  140  N.  Y.  541. 
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Moneys  received  by  the  committee  of  a  lunatic  upon  release  of  an 
easement  constitute  real  property  and  descend  to  the  heirs. 

FordY.  Zi/vingston,  140  N.  Y.  162. 
The  personal  representatives  have  no  interest  in  such  fund.      Id. 

Determination  of  Claim  to  Real  Property ;  See  Ejectments. 

An  oral  agreement  to  convey  made  by  one  who  had  no  color  of 

title  is  insufficient  to  pass  title. 

Bohn  V.  Batch,  133  N.  Y.  64. 
Though  plaintiff  had  entered  and  built  upon  such  property,  he  is 

not  entitled  to  equitable  relief.  Id. 

Where  the  statute  requires  a  certain  period  of  possession,  proof 

of  possession  by  husband  and  wife  will  support  a  claim  to  such 

possession  by  the  wife. 

Diefendorf  v.  Biefendorf,  132  N.  Y.  100. 
Where  plaintiff  occupied  two  floors  and  leased  the  remainder  of 

the  house,  actual  possession  is  made  out.  Id. 

Devise  ;   See  Executors  and  Administrators  :  Leqacies  :    Trusts  : 
Wills. 


Dictum. 

The  decision  of  one  of  several  questions  on  appeal  does  not  ren- 
der the  remaining  questions  decided  obiter  mctum. 

Directors ;  See  Corporations. 

Disability ;  See  Statute  of  Limitations. 

Discharge;  See  Bankruptcy ;  Judgment;  Mortgage. 

Claims  for  money  received  by  a  bankrupt  as  agent  are  barred  by 
discharge  in  bankruptcy. 

Mulooh  V.  Byrnes,  129  N.  Y.  23. 

Discontinuance ;  See  Practice. 

Disorderly  Person  ;  See  Criminal  Law. 

A  husband  living  apart  from  his  wife  in  pursuance  of  a  decree  of 
separation  obtained  by  her  cannot  be  convicted  as  a  disorderly 
person  for  non-support. 

People  ex  rel.   Commissioners  of  Cha/rities  v.  Cullen,  153 

K  Y.  629. 

Section  20  of  chapter  601,  Laws  1895,  authorizing  the  Court  of 

Appeals  to  review  an  order  convicting  a  party  as  a  disorderly 

person,  is  not  unconstitutional.  Id. 
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Disorderly  Person — Continued. 
An  appeal  does  not  lie  from  a  decision  of  the  Appellate  Division 
in  a  proceeding  against  a  husband  for  failure  to  support  his 
wife. 

People  ex  rel.  Comrs.  of  jPuhUc  ChariUes  <&  CorreGtion  v. 
Oullen,  151  N.  Y.  54. 
A  husband,  adjudged  a  disorderly  person  for  failure  to  support 
his  wife,  is  subject  to  arrest  in  a  similar  proceeding  though  ap- 
peal in  first  is  pending. 

People  ex  rel.  Lichtenstein  v.  Hodson,  126  N.  Y.  647. 
It  seems  that  it  would  have  been  otherwise  if  he  had  been  im- 
prisoned for  the  first  conviction  or  had  given  the  undertaking 
required  for  the  support  of  his  wife.  Id. 

Where  the  defendant  in  such  proceedings  denies  that  he  is  the 
husband  of  the  complainant,  the  justice  has  the  jurisdiction  to 
try  the  question  of  marriage.  Id. 

Dividends ;  8ee  Corporations. 

Divorce. 

I.  Conflict  of  Laws. 
II.  Alimony. 
III.  Proof,  Practice  and  Pleading. 

I.  COTSTFLICT  OF  LAWS. 

As  to  the  residence  of  parties  married  within  the  state  as  affect- 
ing the  jurisdiction  of  the  court. 

Gray  v.  Gray,  143  N.  Y.  354. 
Effect  of  judgment  of  another  state. 

Rigney  v.  Eigney,  127  N.  Y.  408. 

A  judgment  for  alimony  and  costs  cannot  be  supported  on  the 

ground  that  they  are  mere  incidents  of  and  subordinate  to  the 

right  to  a  divorce.  Id. 

II.  ALIMONY. 

Where  the  party  submits  to  the  jurisdiction  of  the  court  he  can- 
not dispute  payment  of  alimony  and  counsel  fees. 

Gray  v.  Gray,  143  K  Y.  354. 
Plaintiff  may  move  for  alimony  not  provided  for  in  judgment 
without  opening  the  judgment  of  divorce. 

Galusha  v.  Gahisha,  138  N.  Y.  272. 
Time  of  commencing  payment  of  is  in  discretion  of  the  court. 

McCarthy  v.  MoCa/rthy,  143  K  Y.  235. 
When  alimony  can  be  otherwise  collected  the  surplus  income  of 
a  testamentary  trust  may  be  enforced  in  equity  for  the  pay- 
ment of  the  alimony.  Wetmore  v.  Weimore,  149  K  Y.  520. 
A  testamentary  trust  is  not  annulled  by  a  judgment  requiring 
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the  application  of  the  surplus  of  said  trust  to  the  payment  of 
alimony.  Id. 

"When  it  is  shown  that  defendant  has  an  income  other  than  the 
one  derived  from  the  testamentary  trust  it  is  not  necessary 
that  the  judgment  granting  alimony  should  apportion  the  in- 
come. Id. 

III.  PEOOF,  PEACTIOE  AND  PLEADING. 

It  is  not  incumbent  upon  the  plaintiff,  where  the  defendant 
denies  the  charge  of  adultery,  to  prove  affirmatively  the  allega- 
tions in  the  complaint  that  the  adultery  was  committed  with- 
out the  connivance  of  the  plaintiff. 

McCarthy  Y.  McCarthy,  143  N.  T.  235. 

"Where  the  husband  defendant  failed  to  appear  as  a  witness  but 
slight  corroboration  of  the  testimony  against  him  was  re- 
quired. Id. 

"When  an  allowance  to  enable  the  wife  to  carry  on  or  defend  the 
action  under  section  1769  of  the  Code  should  not  be  decreed  to 
defray  expenses  already  incurred. 

McCarthy  v.  McCarthy,  137  N.  Y.  500. 

The  term  desertion  contemplates  a  voluntary  separation  of  one 
party  from  the  other  without  intention  of  returning  and  with- 
out justification. '  Williams  v.  WilUams,  130  N.  T.  193. 

"Where  the  separation  is  caused  by  conduct  of  one  of  the  parties 
it  is  not  voluntary.  Id. 

Upon  the  wife's  offering  to  return,  the  husband  was  without  legal 
excuse  in  offering  to  receive  her.  Jd. 

In  an  action  by  the  wife  for  separation,  a  decree  of  divorce  ob- 
tained in  another  state  by  husband  cannot  be  set  up  in  evi- 
dence. Id. 

The  wife  is  entitled  to  compel  the  husband  to  comply  with  the 
decree  of  the  courts  of  the  state  under  the  Constitution  of 
United  States.  Id. 

Domestic  Relations  ;    See   Guardian  and  Wa/rd ;   Husband  and 
Wife  /  Infa/rvts  /  Parent  amd  Child. 

Domicile  ;  See  Conflict  of  laws. 

Dower. 

Dower  cannot  be  claimed  in  land  bought  for  a  third  party  with 
the  husband's  money,  and  over  which  he  exercises  fuU  control, 
unless  the  husband  is  seized  of  the  land  in  law  or  in  fact. 

Phelps  V.  Phelps,  143  N.  Y.  197. 
When  dower  becomes  consummate  upon  the  death  of  a  husband 
who  was  the  beneficiary  of  the  trust. 

aarh  V.  Cla/rh,  147  N.  Y.  639. 
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Priority  of  a  right  of  dower  of  wife  of  devisee  from  an  annui- 
tant, considered.  _  Id. 

When  property  comes  to  a  husband  subject  to  a  lien,  the  wife's 
inchoate  right  of  dower  is  also  subject  to  the  lien.  Id. 

A  devise  held  one  in  lieu  of  dower,  and  acceptance  forfeits  the 
right  of  dower.  Nelson  v.  Brown,  144  N.  Y.  384. 

Judgment  directing  a  sale  subject  to  dower  does  not  determine 
right  to  dower  as  against  a  purchaser  at  the  sale,  or  his  grantee, 
where  wife  was  not  made  party  to  foreclosure.  Id. 

Although  a  wife  only  has  an  inchoate  right  of  dower,  yet  she  may 
maintain  an  action  to  cancel  a  deed  which  is  recorded,  on  the 
ground  of  forgery.  Clifford  v.  Kam/pfe,  147  N.  Y.  383. 

When  such  action  may  be  maintained,  considered.  Id. 

A  wife  may  give  power  of  attorney  to  her  husband  authorizing 
him  to  execute  a  release  of  her  right  of  dower. 

WronJcow  v.  Oakley,  133  K  Y.  505. 

The  dower  right  of  one  divorced  in  another  state  determined  by 
the  laws  of  this  state.  Cleaf  v.  Burns,  133  IST.  Y.  540. 

To  deprive  her  of  dower  here  the  misconduct  must  be  adultery. 

Drains  and  Drainage  ;  See  Municipal  CorporaUons. 

Duress ;  See  Deceit ;  Fromd. 

It  ssems  that  the  release  of  a  cause  of  action  for  malicious  prose- 
cution was  executed  after  bail  had  been  given  and  against  the 
advice  of  counsel,  so  a  finding  that  the  party  was  not  coerced 
was  justified.  Stono  v.  Weiller,  128  E".  Y.  655. 

A  contract  obtained  by  duress  is  not  ordinarily  void  but  only 
voidable,  and  it  may  be  subsequently  ratified  and  confirmed. 

Oregon  Pacific  B.  B.  Co.  v.  Forrest,  128  E".  Y.  83. 

One  entitled  to  repudiate  a  contract  on  the  ground  of  duress 
should  act  promptly.  Id. 

A  mere  refusal  to  pay  balance  due  under  contract  does  not  con- 
stitute duress. 

Doyle  V.  Bector,  etc.,  of  Trinity  Church,  133  N.  Y.  372. 


E. 

Easements;  See  License  ;  Pa/rty  Walls;  Bailroads. 

It  seems  that  an  easement  to  do  some  act  of  a  permanent  nature 
on  the  land  of  another  can  be  crea.ted  only  by  a  deed. 

White  V.  Manhattan  By.  Co.,  139  IST.  Y.  19. 
It  seems  that  a  license  to  such  effect  may  be  revoked  at  any  time. 

Id. 
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The  question  of  abandonment  of  an  easement  is  ordinarily  one  of 

intent.  Hermessy  v.  Mwrdooh,  137  N.  Y.  317. 

The  mere  use  of  an  easement  for  a  purpose  not  authorized,  and 

the  excessive  use  or  misuse  of  it,  are  not  sufficient  to  constitute 

an  abandonment. 

Boby  V.  N.  T.  Central,  etc.,  R.  R.  Co.,  142  IST.  Y.  176. 
The  acts  claimed  to  constitute  an  abandonment  of  an  easement 
must  be  such  as  to  show  an  intention  to  abandon  and  perma- 
nently give  up  the  easement.  Id. 
The  fact  that  a  railroad  has  leased  lands  with  the  right  to  use 
part  of  them  does  not  show  an  abandonment.  Id. 
The  lessee  should  be  made  a  party  to  the  action  for  ejectment  by 
the  owner  in  fee  of  the  land  burdened  by  the  easement.        Id. 
It  is  an  error  in  refusing  to  find  that  landing  was  established  by 
adverse  possession  when  way  is  claimed  as  essential  to  use  as  a 
ferry  landing.                               Iselim,  v.  Sta/rin,  144  N.  Y.  453. 
Conveyances  of  land  containing  pond  supplied  from  springs  on 
grantor's  land  with  the  "  appurtenances  "  conveys  right  to  use 
of  conduits  to  conduct  the  water. 

Spencer  v.  Kilmer,  151  I^.  Y.  390. 

A  grantor  is  not  liable  for  destruction  of  appliances  which  when 

the  land  was  granted  was  owned  by  a  third  party  but  which 

was  subsequently  acquired  by  grantor.  Id. 

Damages  for  diverting  water  from  defendant's  pond,  considered. 

Id. 
"What  constitutes  an  abandonment  of  easement. 

Ward  V.  Mel^opolita/n  El.  R.  Co.,  152  N.  Y.  39. 
Eight  of  tenant  in  common  to  use  lands  held  by  him  in  severalty, 
discussed.  Pdl/mer  v.  Palmer,  150  N.  Y.  139. 

This  right  of  way  lasts  so  long  as  the  necessity  for  it  remains.  Id. 
"When  an  easement  by  necessity  is  not  extinguished.  Id. 

"When  by  necessity  a  right  of  way  over  grantor's  land  is  created 
by  the  conveyance  of  the  lands.  Id. 

!No  restrictive  easement  in  favor  of  one  lot  of  land  is  to  be  in- 
ferred because  the  adjoining  land  is  subject  to  the  easement. 
Equitable  life  Assv/roMce  Soc.  v.  Brerman,  148  N.  Y.  661. 
Case  in  which  it  was  held  that  a  release  of  easements  did  not 
sever  the  easements  from  the  land,  but  reinvested  them  in  the 
owner  of  the  land. 

Macy  V.  Mei/ropolitan  El.  R.M-  Co.,  affirmed  without  opin- 
ion, 128  ]Sr.  Y.  624. 
Eight  of  grantee  of  land  to  use  of  street  bounding  his  property 
which  has  not  been  accepted  by  the  public,  declared. 

HaAght  v.  LiUlefield,  147  N.  Y.  338. 

Although  the  way  at  the  time  of  the  granting  was  obstructed  the 

grantee  of  land  acquires  a  right  of  way  as  appurtenant  to  the 

land  conveyed  to  him.  Id, 
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Easements —  Continued. 

An  easement  "  for  ingress  and  egress  along  the  alley  line  of  the 
premises  "  is  not  restricted  to  any  particular  mode  of  travel. 

Arnold  v.  Fee,  148  N.  Y.  214. 
Easement  in  an  alley  "  for  the  purpose  of  passing  and  repassing 
to  the  street,"  considered. 

Gillespie  v.  Weinberg,  148  N.  Y.  238. 
When  a  grantor  does  not  abandon  easement  by  a  transfer  of  the 
property. 

Foote  V.  Metropolitcm  El.  B.  B.  Co.,  147  N.  Y.  367. 
"Where  one  of  two  parcels  of  land  is  conveyed  absolutely,  an  ease- 
ment will  be  implied  in  favor  of  the  remaining  parcel  where  it 
is  necessary  for  the  enjoyment  of  remaining  parcel. 

Wells  V.  Garbutt,  132  IST.  Y.  430. 
"Where  the  privilege  of  overflowing  one  of  two  parcels  of  land 
was  not  reserved  in  a  conveyance,  it  is  lost.  Id. 

"When  it  is  claimed  that  an  easement  exists  by  necessity,  evidence 
of  the  necessity  must  be  given.  Id. 

Keasonable  necessity,  as  distinguished  from  mere  convenience, 
must  be  shown.  Id. 

The  provisions  that  an  easement  must  be  kept  open  for  passage 
does  not  prevent  from  building  over  the  easement  so  as  to  leave 
a  sufficient  passage.  HolUns  v.  Demorest,  129  JS".  Y.  676. 

The  street  rights  of  abutting  owners  are  not  common-law  ease- 
ments, but  an  easement  for  lateral  support  in  adjacent  land. 

Stevens  v.  N.  T.  Elev.  B.  B.  Co.,  130  N.  Y.  95. 

Ejectment ;  See  DeterminaUon  of  Clwrni  to  Beal  Projperiy. 
I.  "When  Maintainable. 
II.  Pleading  and  Practice. 

I.  "WHElSr  MAINTAINABLE. 

"When  purchaser  on  foreclosure  of  the  mortgage  on  leasehold 
property  has  no  right  to  possession  as  against  grantee  in  pos- 
session under  a  conveyance  from  lessor. 

Shultes  V.  Sickles,  147  N.  Y.  704. 

"When  an  action  of  ejectment  will  not  lie  against  the  husband  of 
wife,  a  tenant  with  whom  he  lives  on  the  land  and  who  claims 
possession  of  it.  Dcmihee  v.  Hyatt,  151  N.  Y.  493. 

Possession  acquired  by  ejeiptpient  against  a  life  tenant  does  not 
affect  the  rights  of  the  remainderman. 

Sand  V.  Church,  152  IST.  Y.  174. 

"What  does  not  constitute  adverse  possession  against  the  remain- 
derman rendering  his  deed  void  under  the  Champerty  Act.    Id. 

In  an  action  by  a  remainderman  to  redeem  after  a  default,  a  judg- 
ment in  ejectment  against  the  life  tenant  is  equitable  in  its 
nature,  and  may  be  sustained  without  any  proof  of  fraud.  Id. 
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Ejactments —  Continued. 

The  six  months  Statute  of  Limitations  does  not  apply  to  an  action 
of  redemption  brought  by  the  remainderman  m  a  case  where 
the  landlord  had  proceeded  only  against  the  life-tenant.         Id. 

Unless  he  show  title  in  the  original  patentee,  or  possession  in 
himself  or  his  grantors,  the  plaintiff  cannot  recover  lands  on  a 
seashore. 

Greenleafy.  Brooklyn,  FlatUtsh,  etc.,  R.  B.  Co.,  141  IST.  Y.  395. 

Actual  possession  suiiicient  to  raise  a  presumption  of  title  cannot 
be  shown  from  the  mere  payment  of  taxes,  claim  of  title  and 
assertion  of  ownership.  Id. 

"Where  the  complaint  alleged  ownership  of  real  estate  in  plaintiff 
and  a  forcible  entry  and  detainer  by  defendant,  and  demanded 
treble  damages,  held,  that  the  action  was  properly  regarded 
as  one  of  ejectment,  and  that  plaintiff  was  entitled  to  a  new 
trial  upon  compliance  with  Code  Civil  Procedure  (§  1525). 

Compton  V.  Chelsea,  139  IST.  Y.  588. 

Where,  after  a  grant  of  land  bounded  by  the  side  of  the  highway, 
to  the  center  of  which  the  grantor  owned,  the  highway  was 
discontinued  and  the  successor  of  the  grantor  brought  eject- 
ment for  the  strip  in  front  of  the  premises  conveyed,  held, 
that  although  he  was  entitled  to  possession  it  was  subject 
to  the  right  of  the  grantee  to  have  the  part  of  the  former 
highway  in  front  of  his  premises  kept  open. 

Ilallaway  v.  Southmcuy,  189  N".  Y.  890. 

The  plaintiff  must  recover  upon  the  superioity  of  his  own  title. 

McBoberts  v.  Bergmwrm,  132  IST.  Y.  83. 

Possession  for  more  than  twenty  years  under  claim  of  title 
establishes  prima  facie  title.  Id. 

II.  PLEADING  AND  PKACTICE. 

A  stipulation  for  trial  before  a  referee  is  not  vacated  by  an  order 

granting  a  new  trial.     Brown  v.  Boot  Mfg.  Co.,  148  IS.  Y.  294. 

Section  1011  of  the  Code  applies  to  a  new  trial  in  ejectment 

granted  in  section  1525.  Id. 

In  ejectment  the  new  trial  is  allowed  as  a  matter  of  course,  under 

Code  Civil  Procedure.  (§  1525).    It  cannot,  therefore,  be  had, 

where  a  judgment  absolute  has  been  directed  by  the  Court  of 

Appeals  upon  a  stipulation  therefor. 

Boberts  v.  Batmnga/rten,  126  IS.  Y.  836. 
An  extra  allowance  is  an  item  of  costs  and  may  properly  be  in- 
cluded in  the  condition  of  granting  a  new  trial  in  ejectment 
under  Code  Civ.  Procedure,  (§  1525). 

Wing  V.  De  La  Bionda,  affirmed  without  opinion,  126  IST. 
Y.  580. 
Proof  of  some  equitable  right  or  title  in  a  third  person  with  whom 
defendant  does  not  connect  himself  is  no  defense. 

Wing  V.  Be  La  Bionda,  131  IST.  Y.  422. 
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Ejectment —  Continued. 

The  submission  of  the  question  of  the  authority  of  the  president  of 
a  company  to  make  and  execute  a  deed,  and  the  submission  by 
the  court  of  the  question  of  mistake,  does  not  constitute  a 
mistrial.  Forest  v.  Walters,  153  K  T.  229. 

In  an  action  of  ejectment  brought  by  grantee  of  property  at  a 
sheriff's  sale,  which  was  vacated,  "defendant  may  show  that 
plaintiff  was  not  a  lona  fide  purchaser  by  proof  that  she  was 
the  mother  of  the  plaintiff  in  a  former  action  and  that  all  their 
property  was  held  in  common.     Cottle  v.  Simon,  153  IST.  Y.  403. 

Where  defendant  has  shown  that  plaintiff  and  her  daughter  held 
their  property  in  common,  plaintiff  should  be  permitted  to 
show  that  the  property  whicn  was  the  subject  of  the  former 
action  is  owned  solely  by  the  daughter.  Id. 

When  in  an  action  of  ejectment,  the  death  of  plaintiff's  mother 
who  was  born  92  years  before  the  trial  wiU  be  presumed. 

ClasouY.  Baldwm,,  152 E".  T.  294. 

A  grant  by  the  state  evidenced  by  a  patent  duly  issued  cannot 
be  impeached  collaterally  upon  the  trial  of  an  action  of  ejectment. 

De  Lcmoey  v.  Piepgras,  138  iST.  T.  26. 

In  an  action  of  ejectment  defendant  wiU  not  be  permitted  to  set 
up  an  escheat  to  the  state.     Oroner  v.  Cowdrey,  139  N.  T.  471. 

Election  of  Remedies ;  See  Dower  /   Wills. 

Neither  the  pendency  nor  bringing  of  an  action  by  a  creditor  to 
avoid  a  general  assignment  on  the  ground  of  fraud  will  bar 
his  right  to  come  in  and  share  in  the  distribution  of  the  as- 
signed estate.  Mills  v.  Parhhv/rst,  126  IST.  T.  89. 

Doctrine  of  election  of  remedies,  discussed.  Id. 

An  assignee  cannot  impair  the  interests  of  his  cestuis  que  trvMent 
by  the  prosecution  of  a  remedy  of  which  he  had  been  advised. 

Bowdish  V.  Page,  153  JST.  Y.  104. 

A  plaintiff  is  not  estopped  from  setting  up  and  proceeding  upon 
the  theory  of  illegal  sale,  where  he  has  commenced  an  action 
to  reach  the  proceeds  of  stock,  where  he  has  learned  after  com- 
mencing the  action  that  the  sale  was  unlawful. 

Smith  V.  Samin,  141  IST.  Y.  315. 

"Where  a  judgment  against  a  partner  is  returned  unsatisfied,  an 
action  against  others  who  have  misappropriated  firm  property 
is  not  barred.  Russell  v.  MgCoII,  141  ISL  Y.  437. 

Does  not  exist  where  the  pleadings  were  subsequently  amended 
so  as  to  exclude  the  matter  which  was  claimed  to  constitute  the 
election.  Shaw  v.  Broadbent,  129  N.  Y.  114. 

Party  who  has  been  induced  by  fraudulent  representations  to  seU 
his  goods  to  another,  electing  to  ratify  the  sale  after  full  knowl- 
edge, is  bound  by  such  election. 

Bach  V,  Tuch,  126  N.  Y.  63. 
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Election  of  Remedies— Continued. 

The  fact  of  making  of  similar  fraudulent  representations  to  others 
is  merely  cumulative  evidence  on  the  question  of  intent.        Id. 

What  is  an  affirmance  of  sale  such  as  will  defeat  subsequent  ac- 
tions in  avoidance  of  the  sale  based  on  contemporaneous  fraudu- 
lent representations  to  other  creditors.  Id. 

A  proceeding  in  equity  in  another  state  by  the  plaintiff  against 
insolvent  corporation  which  proceeded  in  affirmance  of  a  sale, 
is  not  inconsistent  vrith  a  subsequent  action  in  this  state  to  re- 
cover upon  the  notes  given  for  tne  purchase-money. 

Grossman  v.  Universal  BuUber  Co.,  121  N.  Y.  34. 

It  is  proper  for  the  plaintiff  to  show,  in  order  to  maintain  the  ac- 
tion, that  nothing  had  been  or  could  be  realized  in  the  proceed- 
ings in  the  other  state.  Id. 

Election  of  Officers ;  See  Mandamus ;  JVaturaUsation  ;  Office. 

A  candidate  intending  to  proceed  by  mandamus  under  section  81 
should  procure  an  alternative  writ,  so  that  if  there  should  be 
any  dispute  about  facts  that  can  be  settled  before  the  peremp- 
tory writ  issues. 

People  eso  rel.  Hasbrouck  v.  Sujpervisors  of  Dutchess,  135 
N.  T.  522. 
The  ballot  reform  law  renders  invalid  a  ballot  marked  for  identi- 
fication, whether  by  the  voter  or  another  person,   with  his 
knowledge  and  assent.  Id. 

It  is  not  needful,  in  order  to  invalidate  the  ballot,  to  show  who 
the  voter  was,  but  it  is  sufficient  to  show  by  any  competent 
evidence  that  the  ballot  was  marked.  Id. 

Where  a  mandamus  was  granted  commanding  the  mayor  of  Al- 
bany to  publish  lists  of  inspectors  and  poll-clerks,  adopted 
against  the  protest  of  the  minority,  though  selected  by  repre- 
sentatives of  the  two  principal  parties,  the  order  should  be 
reversed. 

Matter  of  Manning,  appeal  dismissed,  139  N.  Y.  446. 
Chapter  934,   Laws  1895,  annexing  a  portion  of   "Westchester 
county  to  the  city  and  county  of  "Ee^  York,  construed. 

People  ex  rel.  Henderson  v.  Supervisors  of  Westchester  Co., 
147  N".  Y.  1. 
The  election  of  a  public  officer  must  be  referred  to  the  day  upon 
which  the  electoral  body  expresses  its  choice  by  voting,  and 
there  is  no  distinction  between  town  and  other  elections. 

People  ex  rel.  le  Roy  v.  Foley,  148  'E._  Y.  8Y7. 

The  division  of  assembly  districts  under   article  3,  section  5  of 

the  Constitution  is  discretionary  that  the  board  of  supervisors 

and  their  division  may  be  based  on  peculiar  facts  which  may 

exist. 

Matter  of  Smith  v.  Svpervisors  of  St.  lawrence  Co.,  148 
N.  Y.  187. 
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Article  3,  section  5  of  the  Constitution,  for  the  division  by  the 
supervisor  of  assembly  districts,  construed.  Id. 

An  appeal  lies  to  the  Appellate  Division  of  the  Supreme  Court 
from  an  order  made  under  the  Election  Law  reviewing  the 
determination  of  the  filing  officer  upon  a  contested  certificate 
of  nomination.  Matter  of  Emmett,  150  N.  Y.  638. 

Section  56  of  the  Election  Law,  which  provides  that  an  order  re- 
viewing the  determination  of  an  officer,  with  whom  a  contested 
certificate  of  nomination  has  been  filed,  must  be  made  on  or 
before  the  last  day  fixed  for  filing  certificates  of  nominations 
to  fill  vacancies  with  such  officers,  applies  only  to  an  original 
order  of  review  provided  for  therein.  Id. 

A  county  clerk  has  no  authority  to  insert  in  a  party  column  on 
the  official  ballot  the  name  of  a  candidate  other  than  those 
who  have  been  duly  nominated  and  certified  by  the  party 
whose  name  heads  the  column. 

Matter  of  Madden,  148  IST.  Y.  136. 

Section  105  of  the  Election  Law,  as  amended  by  chapter  810  of 
1895,  that  "  none  but  ballots  provided  in  accordance  with  the 
provisions  of  this  act  shall  be  counted,"  construed. 

People  ex  rel.  Hi/rsh  v.  Wood,  148  K  Y.  142. 

The  votes  of  innocent  electors  are  not  invalidated  by  irregulari- 
ties on  the  part  of  public  officers  charged  with  the  duty  of  pre- 
paring official  ballots.  Id. 

An  official  ballot  is  not  marked  within  the  law  because  of  any 
irregularity  or  defect  in  making  it  up  or  printing  it.  Id. 

Provisions  of  law  relative  to  voting  must  oe  substantially  com- 
plied with. 

Pecmle  ex  rel.  Nicholas  v.  Board  of  County  Canvassers  of 
Onondaga,  129  K  Y.  395. 

A  mandamus  wiU  issue  to  prevent  canvass  of  ballots  bearing 
irregular  indorsement.  Id. 

An  official  ballot  bearing  an  indorsement  of  a  district  other  than 
that  in  which  it  is  used  is  irregular.  Id. 

The  provisions  prohibiting  the  canvassing  of  any  mutilated  ballot 
refer  to  official  ballots.  Id. 

The  pasting  of  ballots  for  a  candidate  on  the  official  ballot,  while 
it  makes  vote  for  such  candidate  void,  does  not  vitiate  the 
official  ballot.      People  ex  rel.  Bradley  v.  Shaw,  133  N.  Y.  493. 

The  statute  was  not  intended  to  prevent  a  voter  from  voting  for 
whom  he  chooses.  Id. 

Where  the  county  clerk  refuses  to  sign  report  of  board  of  can- 
vassers, the  board  may  designate  one  of  its  members  to  sign. 

People  ex  rel.  Daley  v.  Rice,  129  N.  Y.  449. 

The  steps  thus  taken  to  authenticate  the  report  of  the  proceedings 
are  valid.  Jd. 

"When  the  returns  of  a  canvass  are  claimed  to  be  illegal,  and  such 
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claim  is  not  denied  in  the  opposing  papers,  the  court  may  direct 
the  state  board  to  canvass.  Id. 

The  duty  of  the  state  board  is  to  determine  the  result  of  the 
election.  People  ex  rel.  Derby  v.  Bice,  129  JST.  Y.  461. 

The  statements  returned  to  the  state  board  must  contain  only 
"what  is  required.  let. 

The  return  oi  any  other  matter  will  be  disregarded.  Id. 

Ma/ndamus  will  lie  to  compel  the  county  board  of  canvassers  to 
send  back  returns  for  correction. 

People  ex  rel.  Munro  v.  Board  of  Ccmvassers  of  Onondaqa, 
129  K  T.  469. 

The  court  may  consider  the  ineligibility  of  a  party,  and  refuse 
relief  where  such  ineligibility  is  established. 

People  ex  rel.  Sherwood  v.  State  Board  of  Canvassers,  129 
N.  T.  360. 

Such  determination  is  not  conclusive  upon  the  state  senate  in 
considering  the  eligibility  of  a  member.  Id. 

State  board  of  canvassers  has  no  power  to  go  outside  returns  of 
county  canvassers.  Id. 

Court  will  not  aid  one  who  is  ineligible  to  office.  Id. 

The  court  cannot  compel  the  secretary  of  state  to  return  a  resolu- 
tion of  county  board  of  canvassers. 

People  ex  rel.  Sherwood  v.  Bice,  129  N.  T.  391, 

The  state  committee  and  the  state  convention  have  the  right  to 
settle  dispute  as  to  which  two  sets  of  delegates  of  an  assembly 
convention  were  regular.     Matter  of  Fairchild,  151  N.  Y.  359. 

There  is  no  power  in  a  congressional  district  convention  called 
solely  to  elect  delegates  to  a  national  convention  to  appoint 
new  congressional  committee.  Id. 

The  court  should  rely  upon  the  action  and  decision  of  the  regu- 
larly constituted  party  authorities  in  deciding  question  of 
regularity  of  nominations  and  delegates.  Id. 

Where  a  review  of  determination  of  a  filing  officer  on  a  contested 
certificate  of  nomination  must  be  had.  Id. 

Upon  what  papers  review  is  determined.  Id. 

Application  of  the  provisions  of  the  Election  Law  authorizing  the 
filing  officer  to  select  a  device  and  party  name  for  factional 
candidates  not  recognized  by  constituted  party  authorities,, 
considered.        People  ex  rel.   Wa/rd  v.  Boosevelt,  151  IS".  Y.  369. 

Duty  of  village  clerk  to  administer  oaths  is  ministerial,  and  can 
be  required  by  mandamus. 

People  ex  rel.  Young  v.  Straight,  128  1^.  Y.  545. 

Omission  of  name  from  the  official  ballot,  a  voter  is  warranted 
in  writing  or  pasting  upon  such  ballot  the  name  of  such  office 
and  of  the  person  for  whom  he  desires  to  vote. 

People  ex  rel.  Goring  v.  Prest,  etc.,  of  Wappingers  Falls, 
144  K  Y.  616. 
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Mandamus  will  lie  to  compel  the  recognition  of  a  person  receiving 
a  majority  of  votes  for  the  office  in  such  a  case.  la. 

Intent  to  make  a  change  of  residence  for  the  purpose  of  voting 
must  be  shown  by  proof  of  acts. 

Matter  of  Ga/rvey,  147  K  Y.  117. 

"What  is  sufficient  to  show  a  change  of  residence.  Id. 

A  judge  at  chambers  in  proper  case  may  strike  a  name  from  a 

registry  list.  '  Id. 

It  is  the  duty  of  a  board  of  county  canvassers  to  determine,  from 

the  documentary  evidence  before  them,  the  number  of  votes 

given  to  each  candidate  respectively. 

People  ex  rel.  Noyes  v.  Canvassers  of  Cherrming,  126  IS.  T. 

392. 

Canvassers  must  be  governed  by  writing  inserted  in  body  of  paper 

as  to  number  of  votes  cast  for  candidates.  Id. 

"What  the  certificate  under  the  former  election  law  should  have 

contained.  Id. 

'Eo  residence  is  acquired  by  a  person  committed  to  prison  at  his 

own  request,  and  who  is  allowed  to  go  in  and  out  of  prison. 

People  V.  Cadj/,  143  N.  T.  100. 
The  registry  of  such  a  person  is  illegal  and  punishable  upon  con- 
viction. Id. 
In  the  designation  of  newspapers  to  publish  the  list  of  nomina- 
tions, the  police  commissioners  act  judicially,  and  their  deter- 
mination according  to  their  best  information  is  not  reviewable 
in  the  courts. 

People  ex  rel.  Press  Pub.  Company  v.  Martin,  142  N.  T. 

228. 

An  affidavit  that  a  newspaper  has  the  largest  circulation  in  the 

United  States  does  not  establish  the  fact  of  its  circulation  in 

the  city  of  New  York.  Id. 

A  person  who  induces  another  to  conceal  the  list  of  registered 

voters  and  refuses  to  permit  the  public  to  gain  access  thereto 

is  guilty  of  violating  the  law. 

People  V.  MoKam^e,  143  IST.  Y.  455. 

It  is  not  necessary  to  show  conspiracy  in  an  indictment  for  such 

an  offense,  because  if  shown  it  is  evidence  from  which  the  jury 

may  find  the  main  fact.  Id. 

Electrical  Companies ;  See  ManufaoUi/ring  Corporations. 

Elevated  Railroads  ;  See  Railroads. 

Embezzlement ;    See  Criminal  Law. 

Emblements  ;  See  Landlord  and  Tenant ;  Executors  and  Adrwinis- 
trators. 
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Eminent  Domain  ;    See  Oom^ensation  /  High/wa/ys  y  Madl/roads. 
I.  The  Powee. 
II.  The  Taking. 

III.  Peoceedings  and  Peactioe. 

IV.  Compensation. 

I.  THE  POWER 
When  a  statute  authorizes  the  condemnation  of  land  for  public 
use,  the  legislature  cannot  subsequently  repeal  the  conditions 
on  which  the  land  was  taken,  and  prevent  the  construction  of 
a  railroad  through  a  street  laid  out  upon  the  terms  that  none 
should  be  permitted  to  run  through  it. 

Matter  of  Southern  Bouleva/rA  It.  B.  Co.,  appeal  dismissed, 
128  K  T.  93. 
Where  additional  land  for  its  use  is  needed,  a  foreign  railway 
corporation  operating  under  the  laws  of  this  state  may  acquire 
the  same  by  condemnation  proceedings. 

a.  Y.,  New  Hmen,  etc.,  E.  B.  Co.  v.  Welsh,  143  IST.  Y.  411. 
Lands  used  as  a  private  cemetery  may  be  condemned  for  public 
use  unless  protected  by  statute. 

Matter  of  Bd.  of  Street  Opening,  etc.,  of  New   Yorh,  133 
]Sr.  T.  329. 
But  otherwise  in  case  of  a  public  cemetery.  Id. 

Where  no  burials  can  be  made  except  by  consent  of  church  cor- 
poration the  land  is  devoted  to  a  private  use.  Id. 
Legislature  has  power  to  takeproperty  for  public  use. 

Pocantrro  Water  WorJes  v.  Bird,  130  E".  Y.  249. 

This  use  may  be  limited  to  the  inhabitants  of  a  small  locality,  but 

it  must  be  in  common.  Id. 

The  question  of  public  use  is  a  judicial  one.  Id. 

An  agreement  by  a  third  party  does  not  destroy  the  public  use 

requisite  to  comdemnation  proceedings.  Id. 

The  New  York  &  Long  Island  Company  under  its  charter  as 

amended  is  an  existing  corporation  with  power  to  take  lands 

for  its  purposes,  which  includes  running  eastwardly  to  Third 

Ave. 

New  York  &  Long  Islamd  Bridge  Co.  v.  Smith,  148  E".  Y. 
540. 
Property  required  for  canal  purposes  may  be  taken  without  the 
aid  of  any  judicial  proceeding,  and  Constitution,  article  1,  sec- 
tion Y,  does  not  apply. 

Waterloo  Woolen  Mfg.  Co.  v.  Shanahan,  128  E".  Y.  435. 
The  rights  of  the  state  cannot  be  impaired  by  user  by  a  party. 

Id. 
When  water  is  being  taken  for  public  use,  plaintiff  should  estab- 
lish his  rights  in  the  Court  of  Claims  and  should  not  stop  the 
work  of  public  improvement.  Id. 
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II.  THE  TAKING. 

Case  in  which  it  was  held,  that  the  use  for  which  the  lands  were 
sought  was  not  a  public  one,  and  that  the  refusal  to  grant  the 
petition  was  proper. 

Matter  of  Split  Rock  Cable  Road  Co.,  128  IST.  T.  408. 
Held,  also  that  failure  to  file  a  map  was  of  itself  a  serious  objec- 
tion to  the  application.  Id. 
A  possible  limited  use  by  a  few  persons  is  not  sufficient  to  author- 
ize the  taking  of  private  property  against  the  will  of  owner. 

Id. 
Tested  rights  cannot  be  divested  by  subsequent  enactment. 

Rwnsey  v.iT.  Y.  &  New  England  R.R.  Co.,  130  K  T.  88. 
A  conveyance  under  chapter  659,  Laws  1871,  made  thereafter  and 
before  an  award,  transfers  the  right  to  the  award  to  grantee 
who  owns  when  city  actually  takes  possession. 

Magee  v.  City  of  BrooMyn,  144  K  T.  265. 

III.  PEOCEEDIlSrGS  AISTD  PRACTICE. 

Where  husband  and  wife  are  seized  of  an  estate  as  tenants  by  an 
entirety,  and  when  in  a  proceeding  to  condemn  a  right  of  way 
the  husband  alone  is  served,  the  wife  may  restrain  the  construc- 
tion of  a  sewer  across  the  property. 

Grosser  v.  City  of  Rochester,  148  N.  Y.  235. 
Section  3372  of  the  Code  giving  an  allowance  in  condemnation 
proceedings  does  not  apply  to  proceedings  taken  under  a  special 
act,  but  costs  in  such  a  proceeding  are  governed  by  section  3340. 
Mattev  of  City  of  BrooMyn,  148  N.  Y.  107. 
"Where  specific  performance  would  be  unavailing,  the  party  entitled 
to  it  should  be  allowed  to  establish  a  claim  for  damages  sus- 
tained. 

People  ex  rel.  Echerson  v.  Trustees  of  JIaversiraw,  151  N.  Y.  76. 
Where  the  General  Term  reverses  an  order  refusing  to  affirm  an 
award,  and  affirms  such  award,  it  is  error  to  include  therein  in- 
terest from  the  date  of  the  Special  Term  order. 

Matter  of  N.  Y.  &  BrooUyn  Bridge,  137  JST.  Y.  95. 
An  appellate  court  will  not  set  aside  an  award  of  commissioners  to 
acquire  lands  for  public  purposes  or  reverse  the  decision  of  the 
Special  Term  confirming  their  report,  unless  it  is  made  to  appear 
that  they  adopted  some  wrong  principle  in  arriving  at  the  value 
of  the  land.  Matter  of  City  of  Rochester,  affirmed,  137  IST.  Y.  243. 
The  violation  of  a  private  contract  by  a  railroad  company  is  no 
valid  objection  to  condemnation  proceedings  instituted  by  it. 

Matter  of  Long  Island  R.  R.  Co.,  143  K  Y.  67. 
The  courts  cannot  validate  a  wrongful  entry. 

Matter  of  /St.  Zaiorence  <&  Adi/rondach  R.  R.  Co.,  133  N.  Y. 
270. 
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Whether  the  legislature  can  authorize  a  trespasser  to  continue  in 

possession  pending  condemnation  proceedings, — quaere.  Id. 

"Wnere  condemnation  proceedings  are  successfully  resisted,  the 

remedy  for  injury  is  by  action.  Id. 

IV.  COMPENSATION. 

On  appeal,  an  award  of  damages  to  property  by  the  diversion  of 
"water  required  to  supply  a  city,  the  Court  of  Appeals  cannot 
assume  that  the  commission  failed  to  take  into  consideration  a 
particular  item  of  damages  as  to  which  conflicting  evidence 
was  taken.  Matter  of  ThoTwpson,  127  N.  Y.  463. 

Party  who  holds  the  title  when  an  actual  appropriation  of  the 

land  is  made  is  entitled  to  the  award  under  chapter  559  of  1871. 

Dela^  Y.  City  of  Brooklyn,  14A  N.  Y.  265. 

In  fixing  the  value  of  property  occupied  by  tenants  in  proceedings 
under  the  condemnation  act,  the  appraisers  may  appraise  the 
entire  value  of  the  premises  and  then  apportion  such  value 
among  the  fee  owners  and  tenants,  or  they  may  appraise  the 
value  of  each  separate  interest. 

Matter  of  N.  T.  &  BrooTclyn  Bridge,  137  N.  Y.  95. 

Employer  and  Employe;  See  Master  and  Servant;  Negligence; 
Railroads. 

Entirety,  Tenancy  by ;  See  HusboMd  and  Wife. 
Equitable  Conversion ;  See  Devise. 

Eqtiity  ;  See  Agency  /  CoMcellation ;  Cloud  on  Title  /  Contracts  / 
Corporations ;  Creditor's  Suit;  False  Representations;  Fore- 
closure: Fraud;  Fraudulent  Comveyances  ;  Iijunction  ;  Mis- 
take; Pa/rtner-ship  ;  Purchaser  for  Value;  Becevuers  ;  Refor- 
matton  of  Instrwments  ;  Specific  Performance  ;  Trusts  ;  Wills. 

I.    JUEISDICTION. 

II.  Pleading  ajstd  Peactiob. 

I.  JUEISDIOTIOK 

A  court  of  equity  will  not  determine  the  restrictive  right  and  in- 
terest of  persons  arising  out  of  an  unlawful  agreement. 

Unckles  v.  Colgate,  148  N.  Y.  529. 
Where  real  property  becomes  vested  in  the  last  survivor  under  an 
agreement  that  it  should  vest  in  another  upon  death  of  the  sur- 
vivor, the  former  has  an  interest  which  equitv  will  protect. 

Murphy  v.  Wh.itney,  140  IST.Y.  541. 
When  jurisdiction  of  a  court  of  equity  has  once  attached  it  is  not 
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afifected  by  subsequent  changes  so  long  as  any  cause  of  action 
survives.    Va/n  Allen  v.  Ifew  York  El.  B.  B.  Co.,  144  ]S".  Y.  174. 
Case  wken  court  will  await  money  judgment  when  it  cannot  direct 
reconveyance  of  property  obtained  by  fraud. 

Valentine  v.  Richardt,  126  K  Y.  272. 
Equity  will  intervene  where  there  is  no  adequate  remedy  at  law. 
JSfat.  Pari-  Banic  v.  Goddard,  131  IS.  Y.  494. 
Equity  of  redemption  is  now  a  legal  estate. 

Macauley  v.  Smith,  132  K  Y.  524. 
Once  a  mortgage  always  a  mortgage.  BL 

Stare  decisis  does  not  apply  where  me  law  has  been  misunderstood 
or  misapplied. 

Bumsey  v.  W.  T.  d  New  England  B.  B.  Co.,  133  N.  Y.  79. 
Where  a  statute  authorizes  relief  at  law  which  was  ordinarily 
awarded  in  equity,  such  statute  does  not  bar  equitable  relief. 
Kinnan  v.  Eorty-Second  Street,  etc.,  By.  Co.,  140  N.  Y.  183. 
A  remedy  which  decrees  the  giving  of  an  indeninity  bond  and  the 
issue  of  a  new  certificate  of  stock  is  wholly  and  clearly  an  equi- 
table remedy.  Id. 

II.  PLEADING  AND  PEACTICE. 
A  judgment  obtained  by  a  fraud  should  not  be  opened  without 
reserving  the  right  to  contest  the  original  claim. 

Eley  V.  Healey,  149  N.  Y.  336. 
What  facts  must  be  alleged  to  allow  Supreme  Court  to  take  juris- 
diction of  all,  account  for  an  acountmg,  and  after  having  ob- 
tained jurisdiction  what  disposition  such  court  will  make. 

Sanders  v.  Sautter,  126 IST.  Y.  193. 

Proper  actions  in  equity  considered.  Id. 

In  an  equity  action,  the  court  having  obtained  jurisdiction  of  the 

parties  and  subject  of  the  action,  will  bring  its  relief  down  to 

the  trial.     Kilhourne  v.  Supervisors  of  Sullivam,  137  N.  Y.  170. 

When  the  doctrine  of  acquiescence  as  a  defense  to  an  equity  suit 

generally  obtains. 

Oalway  v.  Metropolitam,  Elevated  By.  Co.,  128  N.  Y.  132. 

The  rule  requiring  promptness  in  asking  the  aid  of  a  court  of 

equity  is  always  applied  in  the  discretion  of  the  court.  Id. 

Error,  What  Assignable  as ;  See  Appeal ;  Criminod  Zoajo  ;  Judg- 
ment; JVew  Trial;  Practice;  Beference. 

Error,  Writ  of  ;  See  Appeal ;  Criminal  Lam. 

Escape  ',  See  Arrest ;  Sheriff. 

Escheat. 
Where  a  woman  to  whom  the  state  had  released  its  right  to  her 
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deceased   husband's  land  died  without  leaving    heirs,  what- 
ever interest  she  had  therein  at  once  escheated  to  the  state. 

Croner  v.  Cowdreij,  139  N".  Y.  471. 
It  seems  that  an  escheat  of  lands  to  the  state  can  only  be  en- 
forced by  its  authority.  Id. 

Estoppel ;     See  Agency  ;  Former  Ad^udAcabion  /  Judgment  y  Part- 
nershij). 

I.  By  Deed. 
II.  By  Eecoed. 

III.  By  Office  oe  Position. 

IV.  By  Acts  and  Repeesentations. 

I.  BY  DEED. 

A  person  who  obtained  land  with  right  of  way  is  not  estopped 
from  insisting  upon  such  easement,  although  at  the  time  of  the 
granting  the  way  was  partially  obstructed. 

Haight  v.  Uttlefield,  147  E".  Y.  338. 

The  rule  that  estoppel  differs  from  evidence,  applied,  in  case  of 

a  deed.  Mut.  lAfe  Ins.  Co.  v.  Corey,  135  N.  Y.  326. 

Where  under  the  law  there  is  an  entire  lack  of  power  to  do  the 

act  in  question,  it  cannot  be  made  good  by  estoppel.  Id. 

Where  an  estoppel  relates  to  an  interest  in  land,  it  passes  with 

the  land,  and  an  estoppel  by  deed  creates  what  in  law  is  termed 

a  title  by  estoppel.  Id. 

A  warehouse  company's  liability  for  certificates  issued  by  the 

president  in  his  own  name  depends  solely  upon  the  authority  of 

the  president  to  issue  such  certificate. 

Cor7k    Exchcmge  Bh.  v.   Americom    Dock  &   Trust   Co., 

149  ISr.  Y.  174. 

Where  directors  of  the  company  have  acquiesced  in  the  issuance 

by  the  president  of  receipts  in  his  own  favor,  they  are  estopped 

from  denying  the  validity  of  such  certificates  in  the  hands  of 

innocent  purchaser. 

Hanover  Nat.  BTc.  v.  Americom.  Dock  &  Trust  Co.,  148 
N.  Y.  612. 
The  validity  of  a  mortgage  may  be  contested  by  remaindermen 
who  took  no  part  in  the  contest,  and  did  not  consent  to  the  exe- 
cution of  the  mortgage  by  a  temporary  administrator. 

Duryea  v.  Maokey,  151  N.  Y.  204. 
Although  officers  of  a  corporation  entrust  certificates  to  a  servant 
before  thev  are  canceled,  they  are  not  estopped  from  challeng- 
ing the  validity  of  these  certificates  which  were  surrendered 
that  others  might  be  issued  in  their  place. 

Knox  v.  Eden  Musee  Americom,   Co.,  148  IST.  Y.  441. 
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Equity  will  not  make  an  estoppel  work  any  further  than  is  rea- 
sonably and  fairly  within  the  intendment  of  the  .parties. 

Oeiler  v.  Littlefield,  148  N".  Y.  603. 

In  an  action  by  a  judgment  creditor  to  set  a  conveyance  as  to 
two  pieces  of  property  aside  as  fraudulent,  a  waiver  as  to  one 
parcel  will  not,  where  the  circumstances  render  an  extension 
thereof  inequitable,  operate  to  prevent  the  maintenance  of  the 
action  in  relation  to  the  other  parcel.  Id. 

The  Statute  of  Frauds  is  not  an  obstacle  to  the  exercise  by  a  court 
of  equity  of  its  jurisdiction  to  give  effect  to  an  equitable  estoppel. 

Thompson  v.  Sinvpson,  128  IST.  Y.  270. 

When  a  party  is  concluded  from  denying  his  own  acts  or  admis- 
sions which  are  expressly  intended  to  influence  the  conduct  of 
others.  Id. 

An  estoppel  may  arise  although  there  was  no  designed  fraud.    Id. 

An  estoppel  may  arise  from  silence.  Id. 

The  owner  of  property  which  another  person  has  assumed  to  con- 
vey is  not  precluded  by  mere  silence  from  subsequently  claiming 
it.  Id. 

"Where  the  owner  in  such  cases,  knowing  the  facts,  assents  and  ac- 
cepts the  proceeds  of  sale,  he  is  estopped  from  asserting  the 
legal  title  of  the  purchaser.  Id. 

The  doctrine  of  equitable  estoppel  should  be  cautiously  applied. 

Id. 

II.  BY  EECOED. 

The  record  of  an  action  is  not  binding  upon  one  not  a  party 
thereto.  Quiniby  v.  Cha/rha/rt,  133  E".  Y.  579. 

A  person  is  estopped  by  his  testimony  given  in  a  former  action. 

Anthony  v.  Wise,  130  IST.  Y.  662. 

"When  a  judgment  in  favor  of  the  landlord  in  summary  proceed- 
ings for  non-payment  of  rent  is  a  bar  to  an  action  to  cancel 
lease  by  tenant.  Goehrcm  v.  Reich,  151  E".  Y.  122. 

Constructive  notice  from  the  record  of  a  deed  of  the  rights  of  the 
parties  is  not  sufficient  to  impose  an  active  duty. 

Jenks  V.  Quvnn,  137  N.  Y.  223. 

A  judgment  of  a  court  of  another  state  is  not  conclusive  as  to 
the  ownership  of  a  note  not  attached,  but  held  by  defendant 
in  this  state.  Waurd  v.  Boyce,  152  IST.  Y.  191. 

A  person  who  has  obtained  the  removal  of  structures  from  bulk- 
heads occupied  by  him,  by  mcundamus  proceedings,  is  not  pre- 
vented from  recovering  wharfage  in  addition. 

Momd/reau  v.  Msworth,  151  N.  Y.  473. 

The  fact  that  a  husband  was  a  witness  for  his  wife  in  an  un- 
successful action  brought  by  her  to  recover  board,  does  not 
estop  him  from  subsequently  asserting  an  independent  right  to 
recover  the  same  demand.     Stamp  v.  FranMin,  144  E.  Y.  607. 
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Where  defendant  relies  upon  his  possession  as  sufficient  evidence 
of  ownership  of  the  land,  an  admission  by  his  grantor  that  the 
title  thereof  is  in  plaintiffs  does  not  bind  defendants. 

Greenleafy.  Brookk/n,  Flathush,  etc.,  R.  B.  Co.,  141  N  Y.  396. 
The   question  of  former  adjudication,  estoppel  or  bar  is  to  be 
determined  not  only  by  the  Judgment  alone,  but  also  by  the 
judgment  roll.  Converse  v.  Sickles,  146  N.  Y.  200. 

A  purchaser  of  a  portion  of  real  property  under  a  sheriff's  deed 
is  not  estopped  by  the  conduct  of  the  owner  thereof  in  permit- 
ting his  co-owner  to  execute  a  mortgage  over  the  entire  prop- 
erty, where  he  had  no  notice  of  the  execution  of  such  mort- 
gage and  was  not  made  a  party  in  foreclosure  of  it. 

Lion  V.  Morgcm,  143  IST.  Y.  605. 

III.  BY  OFFICE  OR  POSITION. 

Doctrine  of  estoppel  applied  where  defendant,  an  administrator, 
had  been  induced  to  compromise  with  a  debtor  of  the  estate  by 
the  representations  of  the  plaintiff  that  he  had  no  claim  against 
the  estate  but  only  against  such  debtor,  and  had  distributed 
the  moneys  so  received. 

Stillings  v.  Haggerty,  affirmed  without  opinion,  126  N".  Y. 
638. 
Guardian  signing,  as  such,  a  receipt  for  a  sum  paid  him  as  com- 
pensation for  lands  of  the  ward  taken  by  a  city,  is  not  estopped 
as  against  such  ward  from  claiming  an  interest  in  the  fund  as 
tenant  by  the  curtesy.  Matter  of  Camp,  126  N.  Y.  377. 

lY.  BY  ACTS  AND  REPRESENTATIONS. 
A  party  may  be  estopped  by  his  conduct. 

Bishop  V.  Agricultwral  Ins.  Co.,  130  N.  Y.  488. 
The  acts  of  an  agent  may  estop  his  principal.  Id. 

Although  an  assignee  completes  a  contract  at  the  request  of  the 
creditor,  which  was  partly  finished  before  the  assignment,  there 
is  not  sufficient  to  estop  the  creditor  from  maintaining  the  ac- 
tion to  set  the  assignment  aside  as  fraudulent. 

Groves  v.  Bice,  148  N.  Y.  227. 
A  creditor,  however,  will  be  estopped  where  he  procures  the  com- 
pletion of  the  work  in  order  that  he  may  obtain  the  preference 
over  other  creditors.  Id. 

A  company  is  estopped  from  denying  its  liability  to  indemnify  a 
broker  who  made  inquiries  of  the  corporation,  who  informed 
him  that  the  certificate  was  ready  for  transfer,  which  later 
proved  fictitious. 

Jarvis  v.  Manhattan  Beach  Co.,  148  N.  Y.  652. 
A  policy-holder,  stating  upon  information  the  cost  of  the  fire,  is 
not  estopped  from  later  showing  the  facts  of  the  difference. 

White  V.  Boyal  Ins.  Co.,  149  N.  Y.  485. 
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One  who  has  testified  to  a  state  of  facts  in  favor  of  the  successful 
party  to  a  former  action  is  not  necessarily  estopped  thereby 
from  asserting  the  contrary  in  an  action  in  his  own  behalf 
against  such  party.        Knock  v.  Von  Bernuth,  145  N.  T.  643. 

Eule  that  to  constitute  an  equitable  estoppel  there  must  have 
been  some  act  or  admission  by  the  party  sought  to  be  estopped, 
inconsistent  with  his  subsequent  claim,  and  done  or  made  with 
the  intention  of  influencing  the  conduct  of  another,  which  he 
had  reason  to  believe  would,  and  which  did,  in  fact,  have  that 
effect,  and  that  silence  will  not  estop  unless  there  is  a  duty  to 
speak,  applied. 

Knox  V.  Metropolitan  Elevated  S.  S.  Co.,  affirmed  with- 
out opinion,  128  N.  Y.  625. 

A  consignor  interested  with  the  consignee  in  goods  shipped  is 
not  estopped  from  asserting  his  interest  by  tne  fact  that  he 
caused  the  bills  of  lading  and  invoices  to  be  made  to  the  order 
of  the  lienor.  Brexel  v.  Pease,  133  JS".  T.  129. 

Mere  silence  may  sometimes  found  an  estoppel. 

Collier  v.  Miller,  137  IST.  Y.  332. 

"When  the  holder  of  one  of  two  mortgages,  executed  concurrently 
by  the  same  mortgagor  upon  the  same  property,  is  not  estopped 
from  claiming  a  priority  under  a  parol  agreement.  Id. 

Eviction  ;  8ee  Landlord  and  Tenant. 

Evidence  ;  See   Criminal  Lam  ;  Practice ;    Witness ;  and  for  evi- 
dence im,  particular  cases,  see  titles  of  actions. 

I.  Genebally,  Competency  and  Kelevancy. 
II.  Judicial  ISTotioe. 

III.  Records,  Judgment,  Documents  and  "Wkitten  Instru- 
ments. 
lY.  Presumption. 
Y.  Burden  of  Proof. 
YI.  Best  and  Secondary. 
YII.  Order  and  Weight. 
YIII.  Parol  to  Yary  a  "Writing. 
IX.  Opinions. 
X.  Expert  Testimony. 
XI.  Hearsay. 

XII.    EeS    GESTiB. 

XIII.  Admissions  and  Declarations. 
XIY.  Handwriting. 
XY.  Circumstantial. 
XYI.  Practice. 
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I.  GENEEALLY,  COMPETENCY  AND  EELEYANCY. 

Question  on  cross-examination,  "  "Wlien  you  wrote  that  letter  did 
you  intend  they  should  understand  that  you  were  financially 
responsible?"  was  proper  even  if  incompetent  as  aflfirmative 
matter,  in  action  to  recover  goods  brought  by  defendant's  as- 
signor. 

Dobson  V.  Warner,  aifirmed  without  opinion,  128  N.  Y.  649. 
Evidence  of  collusion  is  admissible  in  an  action  to  foreclose  a 
corporate  mortage  brought  on  request  of  a  competing  company. 
Farmers^  Loan  c&  Trust  Co.  v.  JV.   Y.  (&  Northern  R.  Co., 
150  K  Y.  410. 
When  it  is  incompetent  to  explain  the  words  "  mineral  and  ores." 
Armstrong  v.  Lake  Cham/plain  Oranite  Co.,  147  N.  Y.  495. 
When  evidence  may  be  introduced  that  use  of  the  word  "  miner- 
als "  overrides  the  legal  meaning  of  the  word.  Id. 
Evidence  in  answer  to  the  question  "  How  much  did  you  earn  a 
week  from"  the  defendants  who  employed  the  plaintiff  injured 
in  their  service  is  competent  on  the  question  of  damages  in  a 
suit  against  them  for  negligence. 

Pahner  v.  Conant,  affirmed  without  opinion,  128  N.  Y.  577. 
A  certificate  of  death  constituting  part  of  the  records  of  the 
board  of  health  of  a  city  is  not  competent  evidence  of  the 
cause  of  death  as  between  private  parties. 

Buffalo  Loan  &  Trust,  etc.,   Co.,  v.  Knights  Templar  & 
Masonic  Mut.  Aid  Asso.,  126  JST.  Y.  450. 
Evidence  that  the  railroad  company  permitted  brush  to  be  cut 
along  its  line  and  left  to  dry,  is  competent  on  the  question  of 
its  negligence  in  causing  a  fire. 

JSillings  v.  Fitckburgh  R.  R.  Co.,  affirmed  without  opinion, 
128  JSr.  Y.  644. 
It  is  not  proper  for  an  owner  of  real  estate  who  does  not  collect 
the  rents  to  testify  as  to  the  rents  received. 

Domschke  v.  Metropolitan  LI.  R.  Co.,  148  IST.  Y.  337. 
When    mere   production   of  a    bond  in   suit  by   the   defendant 
justifies  a  finding  of  non-payment. 

Andersons.  Culver,  127  N.  Y.  377. 
Books  of  account  may  be  introduced  in  evidence  by  judgment 
creditor  to  support  an  attack  in  equity  upon  a  transfer  of  prop- 
erty by  a  judgment  debtor  by  a  third  person  claiming  a  valid 
debt  as  the  consideration  of  the  transfer. 

White  V.  Benjamin,  150  N.  Y.  258. 
For  what  purpose  a  memorandum  made  by  a  witness  cannot  be 
admitted.  People  v.  McLaughlwi,  150  N.  Y.  365. 

It  is  proper  for  the  agent  of  an  insurer  to  explain  what  he  in- 
tended by  ambiguous  words. 

Rickerson  v.  Hartford  Fire  Ins.  Co.,  149  N.  Y.  307. 
A  non-expert  witness  in  stating  facts  as  to  the  actions  of  a  party 
146 
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may  testify  whether  such  acts  seem  to  him  rational  or  other- 
wise. People  V.  Strait,  148  N.  Y.  666. 
Statement  by  an  attending  physician  as  to  diseases  for  which  he 
treated  an  insured  is  admissible  under  section  834  of  the  Code. 
Redmond  v.  Industrial  Benefit  Ass'n,  150  N.  T.  167. 
A  party  calling  one  of  the  two  physicians  who  attended  him 
waives  privilege  by  section  834  of  the  Code  to  object  to  the 
testimony  of  the  other  as  to  the  transaction  where  both  attended. 
Morris  v.  If.  T.  0.  di  W.  R.  R.  Co.,  148  N.  Y.  88. 
A  tenancy  by  the  curtesy  initiate  in  lands  which  the  wife  has  the 
legal  right  to  sell  does  not  make  the  husband  a  person  inter- 
ested so  as  to  render  him  incompetent  under  section  829  of  the 
Code  as  a  witness  after  the  death  of  the  wife  in  a  suit  to  fore- 
close a  mortgage  even  if  he  joined  in  the  mortgage. 

Albany  County  Savings  BTc.  v.  McCarty,  149  N.  Y.  71. 

Evidence  of  a  waiver  of  performance  is  admissible  in  an  action 

upon  a  contract.  Thomson  v.  Poor,  147  N.  Y.  402. 

A  husband  may  testify  as  to  whether  he  received  any  part  of  the 

consideration  in  an  action  for  breach  of  covenants  in  a   deed 

of  a  wife's  property  in  which  he  joined. 

Mygatt  v.  Coe,  147  N.  Y.  466. 
TJpon  the  hearing  of  a  claim  against  the  state  based  upon  the 
negligent  construction  of  a  bridge,  it  is  error  to  permit  a  wit- 
ness to  state  that  in  his  judgment  the  bridge  was  safe. 

McDonald  v.  State,  127  N.  Y.  18. 

It  is  also  error  to  permit  an  expert  to  state,  on  his  judgment,  a 

load  of  the  size  mentioned  is  an  excessive  load.  Id. 

The  books  of  account  of  a  corporation  are  not  competent  evidence 

of  themselves  to  establish  an  account  or  claim  against  a  trustee. 

Rudd  V.  Robinson,  126  N.  Y.  113. 
In  an  action  for  conversion  defendent  maintained  that  it  was  the 
agreement  that  he  should  retain  the  title  till  the  lumber  had 
been  used  to  make  boats  for  defendant,  and  plaintiffs,  having 
proved  a  bill  of  the  lumber  sent  by  defendant,  the  latter  offered 
to  show  by  its  agent  who  sent  the  bill  that  it  Avas  merely  a 
memorandum  of  value,  which  offer  was  rejected,  held,  error. 

Crosby  v.  Delaware  <&  Hudson  Canal  Co.,  128  N.  Y.   641. 
A  witness  is  not  competent  to  testify  as  to  the  reputation  of  an- 
other until  he  was  shown  to  have  such  knowledge. 

Carlson,  v.   Winterson,  147  N.  Y.  652. 
"When  it  is  not  error  to  allow  non-expert  Avitness  to  state  that  de- 
fendant was  rational.  People  v.  Tou?igs,  161  N.  Y.  210. 
"What  may  be  proved  as  justification  in  an  action  for  slander. 

Lampher  v.  ClarTi,  149  E".  Y.  472. 
A  waiver  in  an  application  for  insurance  of  the  provision  of  sec- 
tion 834  of  the  Code  is  not  against  public  policy. 

Foley  Y..  Royal  Arcanum,  161  N.  Y.  196. 
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Elements  of  damages  for  diverting  water  from  defendant's  pond, 
considered.  Spencer  v.  Kilmer,  151  N.  Y.  390. 

"What  is  competent  on  the  question  of  treble  damages  in  an  action 
of  trespass.  Humes  v.  Proctor,  151  J^J.  Y.  520. 

It  is  proper  to  prove  tonnage  of  the  hull  of  a  vessel  in  an  action 
to  collect  wharfage  for  an  oyster  barge. 

Flandreau  v.  Mlsworth,  151  N.  Y.  4T3. 

A  note  of  a  decedent  is  not  "  testimony  of  a  deceased  person  " 
within  the  meaning  of  section  829  of  the  Code,  so  as  to  permit 
testimony  of  the  holder  as  to  the  consideration  for  such   note. 

Matter  of  Callister,  153  N.  Y.  294. 

What  does  not  authorize  a  defendant  to  testify  that  a  note  was  a 
gift  made  by  the  decedent.     Rogers  v.  Rogers,  153  IS..  Y.  343. 

"What  will  not  authorize  a  defendant  to  testify  in  his  own  behalf 
as  to  his  own  transactions  with  the  deceased.  Id. 

A  surveyor  who  has  indicated  on  a  map  the  line  surveyed  by  him, 
may  also  testify  that  the  work  was  right. 

La  Rue  v.  Smitli,  153  N.  Y.  428. 

Evidence  of  knowledge  of  insolvency  by  the  officers  of  the  bank  at 
the  time  of  the  deposit  of  check  and  of  similar  knowledge  on 
the  part  of  officers  of  the  transferee  is  competent. 

Grant  v.  Walsh,  145  N.  Y.  402. 

Communications  made  to  a  friend,  or  to  an  attorney  in  the  presence 
of  a  friend,  are  not  privileged  under  section  835  of  the  Code. 

People  V.  Buchanan,  145  IST.  Y.  1. 

Though  plaintiff  presents  but  one  of  two  charges  to  the  jury  the 
defendant  may  give  evidence  in  justification  of  the  other  in 
mitigation  of  damages.  Holmes  v.  Jones,  147  N.  Y.  59. 

Evidence  admissible  in  an  action  for  the  price  of  the  goods  act- 
ually delivered  to  show  a  waiver  of  full  performance  in  accord- 
ance with  the  terms  of  the  contract. 

Brady  v.   Cassidy,  145  E".  Y.  171. 

"When  a  person  who  has  conducted  first-class  boarding-houses  in 
the  same  city  is  competent  to  testify  to  value  of  services  as 
housekeeper.  Edgecomb  v.  Buckhout,  146  N.  Y.  332. 

"Where  such  services  included  sewing  and  mending,  evidence  of 
the  value  of  such  work  is  admissible.  Id. 

In  an  action  of  partition  by  heirs  it  is  competent  to  show  by 
parol  evidence  that  a  deed  to  one  of  them  was  an  advancement. 

Palmer  v.  Cullertson,  143  JST.  Y.  213. 

Competent  drawings  of  the  scene  of  the  homicide  are  admissible. 

Peoi^le  V.  Johnson,  140  N.  Y.  350. 

In  an  action  for  separation  where  husband  sets  up  counter-claim 
for  divorce,  competent  evidence  of  charge  against  him  is  ad- 
missible. Woodricli  v.  Woodrick,  141  IST.  Y.  457. 

Evidence  tending  to  show  testator's  knowledge  of  the  instrument 
executed  is  admissible.  Matter  of  Nelson,  141  N.  Y.  152. 
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In  an  action  on  a  contract  that  a  press  sold  will  take  care  of  the 
pulp  from  four  grinders  of  a  specified  make,  where  such  grinders 
are  not  of  uniform  capacity,  it  is   competent  for  the  seller  to 
show,  the  represented  capacity  of  the  grinders  to  be  used. 

Bagley  Sewall  Co.  v.  Sa/rcmac  River  Pulp  and  Paper  Co., 
135  JSr.  Y.  626. 
Evidence,  held,  competent  on  trial  for  arson  as  tending  to  prove 
that  the  fire  was  not  accidental ;  that  its  origin  was  instigated 
by  malice  and  not  from  the  desire  of  gain. 

People  V.  Murphey,  135  N.  Y.  450 
Upon  the  trial  of  an  indictment  for  murder  where  self-defense 
was  the  plea,  the  reception  of  a  photograph  of  the  deceased  to 
show  his  physical  characteristic,  is  not  error. 

People  V.  Webster,  139  K  Y.  73. 
Evidence  to  show  bias  in  favor  of  the  accused  on  the  part  of  one 
of  his  principal  witnesses,  and  to  contradict  her  testimony  on 
cross-examination  as  to  statements  previously  made  by  her 
concerning"  her  acts  and  habits,  is  properly  admitted  on  ques- 
tion of  credibility.  Id. 
The  exclusion  of  evidence  to  show  that  the  experiment  was  fraud- 
ulently conducted,  was  erroneously  excluded  though  that  fact 
was  not  alleged  in  the  answer,  since  the  test  so  conducted  was 
part  of  the  original  fraud  set  up  as  defense  of  note. 

Pelly  V.  I^aylor,  139  N.  Y.  598. 

"Where  defendant,  seeking  to  avoid  an  instrument,  signed   by 

him  for  fraud,  has  testified  that  he  could  not  read,  it  is  error 

to  exclude  further  testimony  by  other  witnesses  to  show  his 

inability. 

Page  v.  Krehey,  137  N.  Y.  307. 

In  an  action  to  enforce  as  a  mortgage  a  deed  absolute  in  form 

executed  by  husband  and  wife,  it  is  competent  for  defendants 

to  show  that  plaintiff  had  previously  conveyed  the  same  lands 

to  the  husband  and  also  the  wife. 

House  V.  Lockwood,  137  JST.  Y.  259. 
In  an  action  for  conversion,  evidence  on  the  part  of  the  defend- 
ants that  the  property  in  question  was  brought  in  by  judgment 
creditors  at  an  execution  sale,  and  the  prices  which  they  were 
able  to  realize  thereon  upon  a  sale  shortly  thereafter  in  an  ad- 
joining city,  is  competent  on  the  question  of  value. 

Parmenter  v.  Fitzpat/rich,  135  IST.  Y.  190. 

The  rule  admitting  proof  of  the  price  which  an  article  brings  at 

a  lona  fide  sale  as  some  evidence  of  its  value  is  not  confined  to 

sales  at  auction.  /^. 

Where  the  continuation  of  a  contract  is  in  dispute,  a  letter  of 

one  of  the  parties  to  that  effect  may  be  admitted. 

Dexter  v.  Mns,  133  K  Y.  551. 
In  an  action  to  charge  carriers  as  insurers,  because  of  a  deviation 
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from  the  route  stipulated  in  the  bill  of  lading,  evidence  of  a 
usage  to  carry  part  of  the  way  by  railroad  was  competent. 

Robertson  v.  Wat.  Steamship  Co.,  139  IST.  Y.  416. 

It  is  incumbent  on  the  shipper  to  show  his  ignorance  of  the  usage, 

and  that  knowledge  imputed  to  his  agent  in  transacting  the 

business  bound  him.  Id. 

"Where  each  party  set  up  a  different  agreement,  it  is  competent 

to  prove  the  value  of  services. 

Barney  v.  Fuller,  133  N.  Y.  606. 
Questions  put  to  witness  to  test  his  memory  are  relevant. 

People  V.  Tice,  131  N.  Y.  651. 
Questions  tending  to  show  motive  are"  relevant.  Id, 

The  existence  in  a  locality  of  a  certain  usage  may  be  proven. 

Hammann  v.  Jordan,  129  N.  Y.  61. 
Evidence  tending  to  prove  duty  of  a  railway  to  others  than  its 
passengers  in  a  collision  is  improper. 

Schneider  v.  Second  Ave.  R.  R.  Co.,  133  JST.  Y.  583. 
Evidence  as  to  the  reasonableness  of  a  city  ordinance  may  be 
given. 

Mayor,  etc.,  of  New  York  v.  Dry  Doch,  East  Broadway,  etc., 
it.  R.  Co.,  133  ]S'.  Y.  104. 
Proof  of  custom  cannot  be  shown  where  specific  orders  for  sale 
of  stocks  were  given.     De  Cordova  v.  Barnv/m,  130  N.  Y.  616. 
Evidence  showing  an  existing  custom  may  be  admitted. 

Ja/rvis  v.  Brooklyn  Elev.  R.  R.  Co.,  133  N.  Y.  623. 
Questions  tending  to  show  good  faith  are  proper. 

Hammiam,n  v.  Jordam,,  129  N.  Y.  61. 

Where  there  was  an  issue  as  to  the  date  of  a  written  receipt,  it 

was  competent  for  an  expert  in  handwriting,  after  comparing 

the  receipt  with  other  writings,  to  state  whether  in  his  opinion 

the  word  in  question  was  Januarv  or  July. 

DresUr  v.  Ila/rd,  127  N.  Y.  235. 
In  an  action  on  a  contract  of  employment,  question   whether 
defendants  were  dissatisfied  with  his  statement  to  them  was 
properly  excluded. 

Metz  V.  iMchemeyer,  affirmed,  it  seems,  without  opinion  in 
128  ]Sr.  Y.  682. 
Evidence  of  an  allegation  not  proven  is  incompetent. 

Weed  V.  Samburg-Brenam,  Fire  Ins.  Co.,  133  N.  Y.  394. 

II.  JUDICIAL  NOTICE. 

The  nature  and  operation  of  the  elevated  railroads  are  so  notori- 
ous that  the  courts  mav  assume  to  be  acquainted  with  them. 

Bookmam.  v.  W.  Y.  Elevated  R.  R.  Co.,  137  JST.  Y.  302. 
Courts  may  take  judicial  notice  of  the  kind  of  locomotives  in 
general  use  upon  railroads. 

Frace  v.  N.  Y,  Lake  Erie,  etc.,  R.  R.  Co.,  143  N.  Y.  182. 
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How  the  civil  service  regulations  of  the  city  may  be  proven. 

People  ex  rel.  Sea/rs  v.  Toby,  153  N.  Y.  281. 
Judicial  notice  may  be  taken  of  the  population  of  a  city  of  the 
state. 

Metz  V.  City  of  Brooklyn,  affirmed,  it  seems,  without  opinion 

in  128  N.  Y.  61Y. 

Court  will  take  judicial  notice  that  a  town  named  is  in  a  particular 

county.  People  v.  Wood,  131  ]N.  Y.  617. 

Judicial  notice  will  be  taken  of  the  population  of  political  divisions 

within  their  jurisdiction.        People  v.  McKane,  143  N.  Y.  455. 

The  court  will  take  judicial  notice  of  the  provisions  of  chapter 

769,  Laws  1886,  exempting  the  personal  propertj'  of  insurance 

companies  from  taxation. 

People  ex  rel.  Commercial  Mutual  Ins.  Co.  v.  Tax  Commis- 
sioners, 144  N.  Y.  483. 
The  rule  that  parol  evidence  may  be  given  as  to  the  uniform, 
continuous  and  well-settled  usage,  and  customs  pertaining  to 
the  matters  embraced  in  the  contract,  applied. 

AtUnson  v.  Truesdell,  127  N.  Y.  230. 

III.  EECOEDS,  JUDGMENTS,  DOCUMENTS  AND  WEIT- 
TEN  INSTRUMENTS;  See  Foreign  Judgments;  Foreign 
Laws  ;  Former  Adjudication. 

In  ejectment  in  which  plaintiff  claims  to  be  the  son  of  defendant's 
ancestor  and  seeks  to  prove  a  marriage  between  his  mother 
and  such  ancestor  prior  to  his  birth,  a  judgment  for  damages 
recovered  by  the  father  of  plaintiff's  mother  against  the 
deceased  is  not  admissible  in  evidence  on  the  part  of  the 
defendants.  Eisenlord  v.  Clwm,  126  N.  Y.  552. 

Although  an  admission  contained  in  the  first  suit  may  be  proved 
in  behalf  of  the  person  bringing  a  subsequent  action,  that  fact 
will  not  render  the  judgment  in  the  first  action  admissible.       Id. 

The  affixing  of  an  internal  revenue  stamp  is  not  essential  to  the 
validity  of  an  assignment  of  an  interest  in  real  estate,  when 
offered  in  evidence  in  the  courts  of  this  state. 

Matter  of  Yalentine,  affirmed  without  opinion,  128  N.  Y.  611. 

Judgment  recovered  in  a  suit  to  restrain  an  elevated  road  from 
maintaining  its  operations  except  upon  payment  of  specified 
damages  is  not  admissible  as  to  the  value  in  condemnation 
proceedings  subsequently  taken. 

Matter  of  Metropolitan  Elevated  R.  R.  Co.,  128  N.  Y.  600. 

A  judgment  is  admissible  to  prove  so  much  as  was  decided  by  the 
issues.  Carleton  v.  Lombard,  Ayres  c&  Co.,  149  N.  Y.  137. 

Evidence  of  a  judgment  may  be  received  on  a  new  trial  where  it 
is  the  foundation  upon  which  a  stipulation  of  the  parties  rests 
and  tends  to  exjalain  its  purpose. 

Hime  V.  ]yew  York  El.  R.  R.  Co.,  149  N.  Y.  154. 
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A  surrogate's  decree  refusing  the  probate  of  a  will  is  not  res 
adjudioata  between  the  parties  in  a  subsequent  action. 

Corley  v.  McJElmed,  149  JST.  T.  228. 

It  may  be  shown  by  the  journals  of  the  two  houses  that  a  bill 
was  passed  by  a  two-third  vote. 
.N'ew  York  &  Long  Island  Bridge  Co.  v.  Smith,  148  E".  Y.  640. 

Proof  of  the  destruction  of  original  draft  of  a  public  document, 
with  proof  of  publication  and  of  filing  a  copy  duly  signed,  is 
sufficient  to  establish  the  existence  of  such  document. 

Board  of  Health  of  Yonkers  v.  Copcvtt,  140  N.  Y.  12. 

Proof  of  a  bond  given  by  a  grantee  to  the  mortgagee,  con- 
ditioned for  the  payment  of  any  mortgage  deed  remaining 
after  the  remedy  agamst  the  land  is  exhaustible,  is  admissible. 

Wagner  v.  ZinA;  150  N.  Y.  549. 

An  architect's  certificate,  although  made  after  the  commencement 
of  an  action,  does  not  affect  its  admissibility  in  evidence. 

Gillies  V.  Manhattan  Beach  Improvement  Co.,  147  N.  Y.  420. 

A  continuance  of  a  preceding  title  may  be  shown  by  a  renewal 
lease.  Witmarlt  v.  New  York  El.  'B.  B.  Co.,  149  JST.  Y.  393. 

A  former  judgment  establishing  rights  and  relations  between  the 
parties  thereto  is  admissible  against  a  person  not  a  party  or 
privy  for  the  purpose  of  proving  that  the  plaintiff  in  the  former 
action  sustained  to  the  defendant  the  relation  established  by 
such  judgment. 

Bailroad  Equipment  Co.  v.  Blair,  145  IN".  Y.  607. 

The  record  of  a  deed  is  not  conclusire  evidence  of  its  delivery 
by  the  grantor  to  the  grantee. 

Townsend  v.  BooMam,  143  E".  Y.  516. 

"Whether  a  statute  of  another  state  has  altered  the  common  law 
must  be  proved  and  not  assumed. 

Vanderpoel  v.  Gorman,  140  N.  Y.  563. 

In  order  to  bar  the  admission  of  books  of  account  upon  trial  of 
an  indictment,  objection  should  be  made  on  ground  that  a 
person  shall  not  be  compelled  to  be  a  witness  against  himself. 

People  V.  Speigel,  143  N.  Y.  107. 

Where  the  books  actually  used  are  shown,  evidence  of  what  is 
generally  used  is  incompetent.   Gillet  v.  Whiting,  141  N.  Y.  71. 

In  an  action  to  establish  a  copartnership  between  plaintiff  and 
defendant,  and  for  an  accounting  by  the  latter,  a  statement 
from  the  books,  furnished  by  the  bookkeeper  employed  by 
defendant,  held,  admissible  against  him. 

Donovan  v.  Clark,  138  N.  Y.  631. 

Beld,  also,  that  though  plaintiff  put  such  entries  in  evidence,  he 
might  show  that  they  were  fictitious  or  foreign  to  the 
partnership.  -''^■ 

Entries  made  in  a  party's  books  of  account  regarding  property 
which  has  been  pledged  with  him,  which  are  undisclosed  to 
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the  pledgor  and    never  assented   to  by  him,  have    no  more 
weight  than  the  oral  declarations  of  the  party  making  them. 

Griggs  v.  D<iy,  136  N.  Y.  152. 

Where  a  copy  of  the  record  of  a  foreign  judgment  sued  on  was 
presented  with  the  authentication,  required  by  Code  Civil  Pro- 
cedure (§  952),  the  attestation  of  the  clerk  of  the  court  was  that 
they  were  true  copies  of  the  record  filed  and  legally  kept  in  the 
custody  of  the  court,  held,  sufficient  under  section  957. 

Bunstan  v.  Eiggins,  138  N.  Y.  70. 

A  foreign  judgment  sued  on,  being  conclusive,  held,  that  the 
facts  stated  in  the  answer  were  not  admissible  as. proof  upon 
the  trial  of  the  action  on  the  judgment.  Id. 

A  judgment  roll  wherein  the  person  making  the  deposit  had 
recovered  the  money  from  the  sheriff  is  not  admissible  in 
another  action  against  one,  a  party  in  both  actions. 

Blair  v.  Flaoh,  141  JST.  Y.  53. 

A  copy  of  an  affidavit  which  has  been  used  in  court  is  admissible, 
though  no  proof  exists  that  the  original  draft  was  signed.    Id. 

Where  a  judgment  and  certificate  of  amount  due  were  not 
competent  evidence  against  the  state  on  claim  for  the  amount 
certified  but  not  paid.  Peak  v.  StaU,  137  N.  Y.  372. 

In  a  proceeding  before  the  Board  of  Claims  it  is  error  to  permit 
the  claimant  to  prove  an  award  against  the  state  in  favor  of 

■  one  neither  in  law  or  estate  privy  with  claimant  for  like 
damages.  Stone  v.  Stxt,te  of  New  YorTc,  138  N.  Y.  124. 

The  comptroller's  deed  upon  a  sale  under  a  legislative  enactment 
authorizing  the  sale  of  lands  covered  by  a  patent  and  in  arrears 
of  quitrents  charged  upon  them,  is  prima/fade  evidence  of  the 
jurisdiction  of  the  comptroller. 

De  La/iiGey  v.  Piepgras,  138  N.  Y.  26. 

Where  plaintiff  proceeds  in  an  action  for  the  recovery  of  royalties 
for  the  use  of  a  patented  device,  the  letters  patent  are  compe- 
tent evidence  in  behalf  of  the  defendant. 

Brusie  v.  Pech  Bros.  &  Co.,  135  IST.  Y.  622. 

Books  of  account  relating  to  cash  transactions  are  not  admissible. 

Smith  V.  Rents,  131  N.  Y.  169. 

Where  an  attorney,  defendant  in  an  action  for  blackmail,  was 
permitted  to  prove  that  as  such  he  brought  a  civil  action 
against  plaintiff,  it  is  competent  to  put  in  evidence  the  com- 
plaint and  bill  of  particulars  to  show  good  faith. 

People  V.  Eichler,  142  N.  Y.  642. 

It  is  not  erroneous  to  exclude  evidence  tending  to  show  the  de- 
fendant believed  the  complainant  guiltj'^  of  the  crimes  charged 
in  a  blackmailing  letter.  Id. 

A  written  instrument,  not  witnessed  nor  acknowledged,  declaring 
the  signers  were  proprietors  of  land,  is  not  sufficient  evidence  of 
title.  Sanger  v.  Merritt,  131  N.  Y.  614. 
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Ancient  leases,  maps  and  writing  may  be  admitted  in  evidence. 

Dodge  v.  Oallatin,  130  N.  Y.  117. 
Kecitals  in  an  ancient  deed  are  evidence  that  grantor  and  grantee 
.  made  claim  of  title. 

McBoherts  v.  Beymcm,  132  N.  Y.  73. 
Where  the  power  of  a  municipal  board  is  determined  in  an  action, 
such  judgment  is  competent  in  a  subsequent  proceeding. 

Ashton  V.  City  of  Eoohester,  133  N.  Y.  187. 

The  introduction  in  evidence  of  a  city  ordinance  which  prohibited 

the  moving  of  a  railroad  train  across  the  streets  of  a  city  faster 

than  two  miles  an  hour,  before  the  enactment  of  Laws  1889, 

chapter  242,  is  proper. 

Maywood  v.  W.   Y.  Central,  etc.,  B.  R.  Co.,  affirmed  without 
opinion,  128  JST.  Y.  596. 
A  map  of  lands  is  not  competent  evidence  in  an  action  of  tres- 
pass. Donahue  v.  Whitney,  133  N.  Y.  178. 
A  map  generally  and  publicly  recognized  to  be  correct  is  compe- 
tent. Id. 
Map  made  from  surveys  taken  under  direction  of  grantor  who 
conveys  according  to  them  are  admissible.  M. 
Admission  of  certified  copy  of  document  filed  in  public  ofiice  is 
not  competent  unless  original  is.                                               Id. 
Entries  testified  to  as  correct  by  the  party  making  them,  who  has 
no  independent  memory  of  the  fact,  may  be  admitted. 

Nelson  v.  Mayor,  etc.,  of  N.  Y.,  131  N.  Y.  4. 

Statements  made  up  from  books  by  the  person  who  made  entries 

in  the  books  are  admissible.  Id. 

Entries  on  the  books  of  an  old  partnership  are  not  admissible 

against  one  who  becomes  a  member  of  a  new  partnership. 

Kohler  v.  li/ndeTimeyr,  129  ]^.  Y.  498. 

The  fact  that  the  new  firm  continued  to  use  the  same  books  does 

not  render  the  prior  entries  admissible  against  the  new  partner. 

Id. 
A  judgment  in  partition  is  admissible  where  it  is  a  link  in  plain- 
tiflf's  chain  of  title. 

Oreenleaf  v.  Brooklyn,  Flatbush  <&  Coney  Island  B.  B. 

Co.,  132  E".  Y.  408. 

A  judgment  record  in  partition  and  deeds  executed  in  pursuance 

thereof  do  not  sufficiently  establish  a  title  in  absence  of  proof 

of  prior  title.  -^• 

IV.  PKESUMPTIOlSr. 

In  the  absence  of  any  proofs  outside  of  the  records,  it  will  be 
assumed  that  a  former  litigation  involved  everything  alleged 
in  the  complaint.  Matter  of  StroMt,  126  ISL  Y.  201. 

A  law  of  a  foreign  state,  taken  from  a  publication  made  under 
governmental  authority,  is  entitled  to   be  considered  as  the 
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existing  law  of  the  land  in  the  absence  of  some  equally  good 
evidence  that  it  has  been  changed  or  repealed. 

Matter  of  IIuss,  126  JST.  Y.  537. 
Proof  of  the  falling  of  a  piece  of  iron  from  an  elevated  railroad, 
raises  the  presumption  of  negligence. 

Hogrni  V.  Manhattan  E.  Co.,  149  IST.  T.  23. 
Legitimacy  will  be  presumed,  and  the  burden  of  proof  rests  upon 
those  alleging  illegitimacy  ;  rule  applied. 

Matter  of  Seabury,  153  N.  Y.  443. 
It  will  be  presumed  that  the  commissioners  of  taxes  and  assess- 
ments have  performed  their  duty. 

People  ex  rel.  MamJiattan  E.  Co.  v.  Barker,  146  N.  Y.  304. 
In  an  action  against  the  estate  of  a  parent  for  services  rendered 
under  an  express  agreement  to  pay  therefor,  there  is  no  pre- 
sumption arising  from  the  relationship  of  the  parties  against 
the  existence  of  such  a  contract. 

Ulrich  V.  Ulrich,  136  IST.  Y.  120. 
"Where  a  road  was  reduced  in  accordance  with  an  act  of  the 
colonial  legislature  from  a  width  of  four  rods  to  two,  the  pre- 
sumption was  that  it  afterward  continued  of  the  lesser  width. 

JBlaokmoM  v.  Eiley,  138  N.  Y.  318. 
Acts  indicating  ownership  and  a  claim  of  title  for  many  years 
are  not  sufficient  to  authorize  the  presumption  of  a  grant. 

Mission  of  the  iTnmaculate   Virgm.  v.    Cronin,  143  ]^.  Y. 
524. 
The  terms  of  a  conveyance  are  presumed  to  be  correct. 

Oakes  v.  DeLamley,  133  IST.  Y.  227. 
The  owner  of  a  lot  is  presumed  to  have  a  complete  title  thereto. 

Hughes  v.  Met.  Elevated  Ey.  Co.,  130  N.  Y.  14. 

Presumption  of  title  may  be  rebutted.  Id. 

The  burden  of  rebutting  is  on  him  who  claims  to  have  acquired 

the  right.  Id. 

Courts  of  general  jurisdiction  are  presumed  to  have  acted  legally. 

Hoag  V.  Town  of  Greenwich,  133  IS".  Y.  152. 

"When  payment  is,  prima  facie,  presumed  from  lapse  of  time,  the 

presumption  thus  raised  has  the  same  force  and  legal  effect  as 

evidence. 

Ma/rtin  v.  Stoddard,  127  N.  Y.  61. 
A  mortgage  when  time  of  payment  is  not  shown  on  face  is  pay- 
able on  demand.  Id. 
The  presumption  of  the  continuance  of  lunacy  is  conclusive  as  to 
all  dealings  after  the  inquisition  until  it  had  been  superseded. 

Carter  v.  Beokwith,  128  IST.  Y.  312. 
Proof  that  fire  was  not  seen  on  the  line  of  defendant's  road  be- 
fore its  train  passed,  and  was  seen  there  afterward,  that  there 
was  no  other  passing  at  the  time,  that  the  weather  was  dry  and 
that  engines  gave  out  sparks,  sufficient  to  go  to  the  jury  on 
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the  point,  whether  defendant's  engines  caused  the  fire  com- 
plained of. 

Billings  v.  Fitohburg  JR.  B.  Co.,  affirmed,  it  seems,  with 

out  opinion  in  128  IST.  Y.  6M. 

The  presumption  against  a  state  claim  is  one  of  fact  and  not  of 

law.  Sheldon  v.  Sheldon,  133  N.  Y.  1. 

Presumption  of  payment  arises  from  production  of  instrument 

indicating  payment.  Id. 

An  agent  is  presumed  to  have  no  authority  to  pay  his  debts  out 

of  his  principal's  property. 

Gerard  v.  McGormiok,  130  IST.  Y.  261. 
The  presumption  is  that  official  acts  are  legally  performed. 

Bumsey  v.  N.  Y.  &  New  Englamd  B.  B.  Co.,  130  N.  Y. 
88. 
Presumptions  may  be  overcome  by  production  of  sufficient  evi- 
dence. Id. 
The  journal  of  a  branch  of  the  legislature  may  be  looked  to  for 
the  purpose  of  determining  the  vote  upon  a  statute.  Id. 
Original  law  on  file  in  office  of  secretary  of  state  is  conclusive. 

Id. 

V.  BUKDEN  OE  PEOOF. 

The  claim  that  property  left  to  the  wife  of  an  heir  is  an  advance- 
ment to  him  must  be  proved  by  satisfactory  evidence. 

Palmer  v.  CuTbertson,  143  IST.  Y.  213. 
The  burden  of  proof  is  on  the  plaintiff  in  an  action  upon  an  acci- 
dent policy,  and  a  charge  to  the  contrary  is  erroneous. 

Whitlach  V.  Fidelity  (&  Casualty  Co.,  149  N.  Y.  45. 
Even  though  a  plaintiff  gives  evidence  of  a  consideration  for  the 
note,  defendant  is  not  relieved  from  the  burden  of  showing 
want  of  consideration. 

Durland  v.  Durland,  153  IST.  Y.  67. 
When  a  plaintiff  has  the  burden  of  showing  that  a  running  of  the 
Statute  of  Limitations  was  suspended. 

Mason  v.  Jlenry,  152  N.  Y.  629. 
The  burden  is  upon  the  plaintiff  to  establish  every  fact  material 
to  his  cause  of  action  which  is  put  in  issue. 

Farmers'  Zoom  d;  Trust  Co.  v.  Siefke,  144  IST.  Y.  354. 

While  a  bailor  charging  negligence  against  the  bailee  Avhere  the 

goods  have  been  injured  by  accident  rests  under  the  burden  of 

proof,  proof  of  the  nature  of  the  accident  may   afford  prima 

facie  proof  of  negligence  and  shift  the  burden  upon  the  bailee. 

Wintringham  v.  Hayes,  144  !N.  Y.  1. 
The  burden  of  proof  is  upon  those  Avho  claim  below  high-water 
mark  on  navigable  waters,  under  a  grant  of  land. 

Belamcey  v.  Piepgras,  138  N.  Y.  26. 
In  a  creditor's  suit  to  avoid  a  prior  judgment  entered  upon  an 
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offer,  the  burden  is  upon  the  plaintiff  to  show  that  there  was 
no  indebtedness  to  sustain  the  claim. 

Columbus  Watch  Co.  v.  Hodenpyl,  135  N.  Y.  430. 
He  who  asserts  the  lack  of  ability  on  the  part  of  a  grantor  to 
execute  a  deed,  the  due  execution  of  which  is  prima  facie 
shown,  must  prove  that  lack  of  ability. 

Jones  V.  Jones,  137  N.  T.  610, 
Acts  between  partners,  when  relations  are  not  fiduciary. 

&nith  V.  OgiMe,  127'lSr.  T.  143. 
The  burden  of  establishing  the  falsity  of  the  statements  com- 
plained of  is  on  the  party  alleging  their  falsity. 

Spencer  v.  Citizens'  Mut.  Life  Ins.  Assoc,  142  N.  Y.  505. 
"Where  a  mortgage  has  been  altered  after  execution  and  the  altera- 
tion appears  to  be  a  material  one,  the  burden  is  on  plaintiff 
seeking  to  enforce  it  to  show  that  it  was  made  with  the  con- 
sent of  the  mortgagor.  Gleason  v.  Hannilton,  138  W.  Y.  363. 
An  alleged  change  in  a  written  instrument  which  makes  the  in- 
strument perfect  in  accordance  with  its  own  express  terms  and 
apparent  purposes,  leaves  nothing  for  the  holder  to  explain, 
and  the  burden  rests  on  the  adversary  to  prove  such  an  altera- 
tion. 

Williamsbwrgh  Sowings  Bh.  v.  Town  of  Solon,  136  N.  Y. 
465. 
In  an  action  to  recover  back  money  paid  to  relieve  demand  of  an 
assessment  for  a  local  improvement  apparently  valid,  but  in 
fact  illegal,  the  burden  is  on  the  plaintiff  to  show  that  the  pay- 
ment was  made  in  ignorance  of  the  facts  making  the  assess- 
ment invalid,  and  where  the  evidence  tends  to  establish  lack  of 
knowledge  the  question  is  for  the  jury. 

Tripler  v.  Mayor,  etc.,  W.  Y.,  139  N".  Y.  1. 
The  burden  of  proof  is  on  the  party  asserting  the  charge. 

Matter  of  Strasbwrg&r,  132  JST.  Y.  128. 
The  burden  of  proving  negligence  in  doing  a  lawful  act  is  on  the 
party  seeking  to  establish  it. 

Allam,  V.  State  Steamship  Co.,  132  N.  Y.  91. 
This  rule  applied  in  an  action  against  principal  for  unintentional 
error  of  servant.  Id. 

Where  defendant's  evidence  warrants  a  certain  conclusion,  bur- 
den of  proof  is  on  plaintiff.      Joy  v.  Diefendorf  130  N.  Y.  6. 
The  burden  of  proving  fraud  is  on  party  alleging  it. 

KaiM  V.  LarTcin,  131  N.  Y.  300. 

To  set  aside  a  deed  on  such  grounds  the  evidence  must  be  com- 

petent.  Id. 

Where  money  has  been  given  to  a  banker  to  loan  in  the  ordinary 

way,  upon  his  refusal  to  return  it  the  burden  of  proving  that  it 

has  been  lost  through  no  fault  of  his  rests  on  him. 

Isham  V.  Post,  141  N.  Y.  100. 
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In  an  action  against  a  bailee  for  negligence,  the  burden  of  estab- 
lishing such  negligence  rests  on  the  plaintiff. 

Stewmt  V.  /Stone,  127  N.  Y.  500, 

"Where  the  loss  resulted  from  destruction  of  plaintiff's  premises- 

by  fire,  no  presumption  of  negligence  arises  against  defendant. 

Id. 
"Where  a  defendant,  sued  as  a  general  partner,  denies  the  allega- 
tion and  alleged  that  he  was  a  special  partner,  in  a  limited 
partnership,  burden  of  proof  is  on  plaintiff. 

•  Continental  Nat.  Bk.  v.  Strauss,  137  JST.  Y.  148. 
When  burden  will  be  shifted  to  the  defendant.  Id. 

The  burden  of  showing  an  omission  of  duty  on  the  part  of  an 
employer,  in  establishing  proper  regulation  defining  the  duty 
of  employes  and  for  the  management  of  its  business  and  in  em- 
ploying competent  and  sufficient  servants,  is  upon  a  plaintiff 
suing  for  injuries. 

Potter  V.  N.  T.  Cent/ral,  etc.,  B.  E.  Co.,  136  K  Y.  77. 

VI.  BEST  AirD  SECOND AEY. 
Usage  as  to  the  presentment  of  proof  of  death  is  inadmissible  in 
behalf  of  a  benefit  society  in  an  action  for  a  death  benefit. 

Buffalo  Loom,  Trust,  etc.,  Co.  v.  Knights  Templa/r  cfe  Mor 

sonic  Mut.  Aid  Asso.,  126  IST.  Y.  450. 

In  proceedings  to  assess  damages  for  water  rights  taken  by  a  city, 

evidence  of  the  amount  paid  to  owners  of  other  lands  near  the 

claimant  is  not  admissible.   Matter  of  ThoTnpson,  127  N.  Y.  463. 

In  an  action  against  a  town  for  injuries  it  is  error  to  permit  the 

plaintiff  under  objection,  to  prove  that,  after  the  accident,  guards 

to  the  approaches  of  the  bridge  were  erected. 

Getty  V.  Town  of  Hamlin,  127  IST.  Y.  636. 
The  police  justice  of  Syracuse  cannot  give  evidence  as  to  the  duties 
of  nis  clerk,  because  they  were  specified  by  the  statute. 

People  ex  rel.  Sea/rs  v.  Tohy,  153  N.  Y.  381. 
In  an  action  of  ejectment  brought  by  grantee  of  property  at 
a  sheriff's  sale,  which  was  vacated,  defendant  may  show  that 
plaintiff  was  not  a  lana  fide  purchaser  by  proof  that  she  was 
the  mother  of  the  plaintiff  in  a  former  action  and  that  all 
their  property  was  held  in  common. 

Cottle  V.  Simmon,  153  N.  Y.  403. 
Admission  of  best  evidence  obtainable  is  not  ez-ror. 

Lwrigdon  v.  Manjor,  etc.,  of  N.  Y.,  133  K  Y.  628. 
Evidence  having  no  bearing  on  the  questions  litigated  is  incom- 
petent. 

Dyey.  Delaware,  Laohamamna,  etc.,  R.  R-  Co.,  130  N".  Y.  671. 

Evidence  of  occurrence  of  similar  accidents  at  other  stations  is  pot 

admissible  for  the  purpose  of  charging  defendant  with  notice 

of  the  dangerous  character  of  the  facilities  provided  by  it,  where 


2334  Evidence,  VI,  VII,  VITI. 

Evidence —  Continued. 

similar  conditions  at  the  other  stations  are  not  shown  to  be 
similar.  Brady  v.  Mcmhattcm  By.  Co.,  127  N.  T.  46. 

"Where  defendant  and  his  attorneys  were  notified  in  the  course  of 
the  trial  to  produce  a  bill  of  sale  the  next  day,  upon  their  failure 
to  produce  it  a  copy  was  properly  admitted  in  evidence. 

Brohman  v.  Myers,  affirmed,  it  seems,  without  opinion  in 
128  N.  T.  682. 

VII.  OKDER  AND  WEIGHT. 

Dying  declarations  have  not  the  same  weight  as  direct  evidence 
of  a  witness.  People  v.  Kraft,  148  N.  Y.  631. 

Where  the  nature  of  the  relationship  between  two  defendant 
corporations,  jointly  sued,  is  peculiarly  within  their  own  knowl- 
edge and  the  evidence  in  their  power  and  possession,  the  failure 
of  one  of  them  to  produce  such  evidence  will  subject  it  to  the 
result  of  possible  unfavorable  interferences  by  the  jury. 

Timlin  V.  8tanda/rd  Oil  Co.,  126  N.  T.  514. 

VIII.  PAROL  TO  VARY  WRITING. 

When  a  biU  of  sale  of  a  business  contained,  as  consideration,  a 
covenant  to  pay  all  the  liabilities,  parol  evidence  is  inadmissible 
to  show  that  real  consideration  was  the  payment  of  a  sum  less 
than  the  amount  of  the  debts. 

Brokmam,  v.  Myers,  affirmed,  it  seems,  without  opinion  in 
128  K  Y.  682. 
The  rule  that  parol  evidence  cannot  be  given  to  contradict  or  vary 
a  legal  instrument  does  not  apply  to  controversies  between  per- 
sons who  are  not  parties  to  the  instrument. 

Hamkvnson  v.  Vantine,  152  N.  Y.  20. 
Where  a  written  contract  and  bill  of  sale  embodying  the  terms  of 
the  transaction  drawn  up  at  the  plaintiff's  suggestion  at  the 
time  contained  no  reference  to  agreement  not  to  engage  in 
business,  all  the  agreement  between  the  parties  was  merged  in 
the  writing. 

OosteUo  V.  Eddy,  affirmed  on  opinion  below,  128  N.  Y.  650. 
When  validity  of  certain  dispositions  of  personal  property  con- 
tained in  the  will  are  litigated,  extrinsic  evidence  tending  to 
show  an  intent  on  the  part  of  the  testator  to  create  a  trust  in 
avoidance  of  the  statute  is  not  admissible. 

Matter  of  Kelemam,,  126  N.  Y.  73. 

Parol  evidence  is  admissible  to  prove  the  amount  agreed  in  a 

memoranda  of  sale.  Emmett  v.  Penoyer,  151  N.  Y.  564. 

Parol  evidence  is  admissible  that  a  note  was  delivered  by  maker 

to  the  bank  with  consideration  upon  an  understanding  that  he 

would  not  be  liable  thereon. 

Higgins  v.  Pidgeway,  153  N.  Y.  130. 
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A  provision  in  a  contract  for  the  sale  of  land  that  "  said  property- 
shall  be  free  and  clear  from  all  incumbrances  and  right  of  dower 
except  an  incumbrance  of  $5,800  to  be  cleared  at  time  of  delivery 
of  deed,"  is  not  ambiguous  and  cannot  be  varied  by  parol  evi- 
dence. _  House  V.  Walch,  IM  Is.  Y.  420. 

In  an  action  against  a  person  as  bailee  of  stock  as  security  for 
performance  of  the  conditions  of  a  contract,  evidence  to  show 
that  he  was  the  undisclosed  principal  is  inadmissible. 

Matter  of  Bateman,  145  N.  Y.  623. 

"When  the  rule  that  parol  evidence  is  inadmissible  to  vary  a  writ- 
ten instrument  is  waived.  Brady  v.  Nally,  151  ]Sl  Y.  258. 

It  is  not  error  to  show  by  parol  evidence  that  a  person  who  made 
a  contract  was  an  agent  and  not  a  principal.  Id. 

The  rule  that  a  contract  may  be  proved  to  have  been  delivered 
upon  a  parol  condition  applies  to  an  instrument  under  seal  not 
affecting  real  property.         Blewitt  v.  Boorum,  142  E".  Y.  357. 

Parol  evidence  may  be  admitted  to  show  the  existence  of  a  custom 
among  merchantmen.  lasigi  v.  Bosenstein,  141  IT.  Y.  414. 

Parol  evidence  is  admissible  to  show  the  consideration  for  the  exe- 
cution of  a  mortgage.  Ferriss  v.  Ha/rd,  135  IST.  Y.  354. 

It  seems,  however,  that  the  consideration,  while  open  to  explana- 
tion, cannot  be  enlarged  so  as  to  extend  the  liability  beyond 
that  which  the  party  has  entered  into  in  writing.  Id. 

Evidence  of  a  conversation  relating  thereto  cannot  be  given  in  an 
action  upon,  a  written  instrument. 

McGulloch  V.  Dolson,  133  K  _Y.  114. 

Oral  testimony  of  a  writing  inadmissible  where  the  writing  can 
be  produced.  Kain  v.  La/rhin,  131  N.  Y.  300. 

"Where  a  former  referee  failed  to  produce  vouchers  of  payments 
made,  oral  evidence  of  payment  may  be  given. 

Yam,  BoTchelen  v.  Berdel\  130  IS.  Y.  141. 

Parol  evidence  is  not  admissible  to  explain  or  limit  the  word  "  in- 
compatibility "  in  a  contract  of  employment. 

GroA/  V.  Shepard,  147  N.  Y.  177, 

Parol  evidence  is  admissible  only  where  the  terms  of  a  written 
guaranty  are  so  ambiguous  as  not  to  indicate  its  meaning. 

Henry  McShame  Co.  v.  Padiam,  142  N.  Y.  207. 

When  parol  evidence  may  be  given  to  bring  a  case  within  the 
exception  which  permits  the  introduction  of  parol  evidence, 
for  the  purpose  of  completing  an  agreement  of  which  the 
writing  is  but  a  part.  Thomas  v.  Scutt,  127  IST.  Y.  133. 

Where  there  is  a  contract  appearing  on  its  face  to  be  complete, 
its  effect  cannot  be  limited  by  parol  proof .  I(^- 

The  interest  of  insured  may  be  shown  bv  parol. 

Cross  V.  Nat.  Fwe  Ins.  Co.,  132  K  Y.  133. 

Parol  evidence  may  be  admitted  to  explain  local  term. 

Pebrie  v.  Phoenix  Ins.  Co.,  132  JN.  Y.  137. 
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Parol  evidence  may  be  used  to  ascertain  the  intent  of  parties 
where  the  terms  of  an  instrument  are  vague  and  imcertain. 

Ha/rris  v.  OaUey,  130  N.  T.  1. 

Parol  evidence  may  be  used  to  explain  the  terms  of  a  written 
instrument.  Fa/rr  v.  Nichols,  132  IST.  T.  327. 

What  is  necessary  to  bring  a  case  within  the  rule  admitting  parol 
evidence  to  complete  an  entire  agreement  of  which  a  writing 
is  only  a  part. 

Case  V.  Phcmix  Bridge  Co.,  134  N.  T.  T8. 

When  terms  of  a  written  contract  for  the  construction  of  a  portion 
of  a  pier  cannot  be  changed  by  parol  evidence  on  behalf  of  the 
contractor,  that  prior  to  the  agreement  the  defendant  agreed  to 
lay  the  floor  so  that  the  contractor  could  complete  the  work 
within  the  specified  time.  Id. 

An  oral  agreement  cannot  be  proved  to  defeat  the  terms  of  a 
deed.  Leona/rd  v.  Clough,  133  K  Y.  292. 

Where  the  writing  is  collateral,  parol  evidence  characterizing  it  is 
admissible.  Daniels  v.  Smith,  130  N.  Y.  696. 

Where  the  terms  of  a  written  statement  are  disputed,  ex- 
traneous evidence  may  be  brought  in. 

Mvner  v.  Bawn,  131  JS".  Y.  677. 

Unauthorized  statements  varying  the  terms  of  a  written  instru- 
ment are  incompetent. 

QuinZan   v.  Providence,  Washington,  Insurance  Co.,  133 
]Sr.  Y.  356. 

And  this  is  so  if  the  statements  are  made  by  an  agent  in  course 
of  his  employment.  Id. 

Where  there  is  no  ambiguity  in  the  description  in  a  deed,  and 
every  line  can  be  surveyed  on  the  ground  just  as  it  is  given, 
and  the  grantor  has  the  land,  parol  evidence  is  admissible  to 
show  that  the  parties  did  not  intend  to  convey  aU  embraced  in 
the  description.  Mvldoon  v.  Peline,  135  N".  Y.  150. 

It  seems  that  in  an  action  to  reform  the  deed  for  mistake,  where 
all  the  parties  are  before  the  court,  parol  evidence  might  be 
given  to  show  the  mistake.  Id. 

A  party  to  a  written  instrument  may  make  an  oral  agreement 
with  one  a  stranger  thereto.       Blazy  v.  Mcleam,,  129  N.  Y.  44. 

Such  later  agreement  does  not  contradict  or  vary  the  writing, 
but  shows  performance.  7^. 

IX.  opimoifs. 

A  refusal  to  allow  a  hypothetical  question,  on  the  ground  that 
one  condition  had  not  been  proved,  was  proper. 

People  V.  Tuzekewitz,  149  N.  Y.  240. 

When  evidence  of  the  mental  condition  of  defendant  at  the  time 
of  trial  may  be  introduced.  People  v.  Hoch,  150  N.  Y.  291. 
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A  physician  may  state  his  opinion  as  to  the  physical  or  mental 
condition  of  a  person,  though  he  does  not  state  facts  upon 
which  he  based  his  opinion,  but  merely  examined  the  patient. 

People  V.  Youngs,  150  N.  Y.  210. 

A  physician,  after  testifying  to  his  personal  observation  that  an 
injury  was  received,  and  to  the  subsequent  condition  of  the 
injured  person,  may  give  his  opinion  as  to  whether  the  injury 
was  the  cause  of  the  condition. 

Stouter  V.  Manhattan  By.  Co.,  12Y  N.  T.  661. 

The  admission  of  direct  testimony  of  the  amount  of  depreciation 

in  rental  values  was  not  prejudicial  error,  where  the  witness 

also  gave  the  rental  values  before  and  after  the  road  was  built, 

and  the  difference  was  the  amount  of  depreciation  testified. 

Moore   v.  JSFew   Yorh  Elevated  S.  B.  Co.,    reversed  on 

other  grounds,  126  E".  Y.  671. 

Testimony  of  an  expert  as  to  what  the  present  value  of  the  abut- 
ting property  would  have  been  if  the  road  were  not  in  front  of 
it,  is  incompetent  evidence. 

Bolerts  V.  iV.  T.  Elevated  B.  B.  Co.,  128  N.  Y.  455. 

Upon  what  the  opinion  of  an  expert  as  to  the  value  of  property 
may  be  based.  Id. 

The  present  value  of  the  property  may  be  proved  by  expert  evi- 
dence. Id. 

It  is  generally  safer  to  take  the  judgment  of  unskilled  jurors  than 
the  opinion  of  hired  experts.  Id. 

It  is  no  answer  to  the  objection  to  the  erroneous  admission  of 
speculative  testimony  as  to  what  the  value  of  the  property 
would  have  been  without  the  road,  that  it  is  not  prejudicial 
to  defendant,  because  defendant  is  not  bound  to  avail  himself 
of  the  privilege  granted  it  by  taking  a  deed  of  the  easement.  Id. 

Whether  there  would  be  any  justification  for  the  stoppage  of 
the  railroad, — qumre.  Id. 

A  physician  may  give  an  opinion  as  to  the  condition  of  the 
wound  made  by  an  instrument.    People  v.  Conroy,  153  N.  Y.  174. 

Minutes  of  the  grand  jury  are  not  common-law  evidence  as  to 
what  a  witness  testified  to  before  them.  Id. 

A  physician  who  has  testified  to  the  nature  of  the  fractures  of 
a  leg  may  give  his  opinion  as  to  the  position  of  the  leg  at 
the  time  of  the  accident. 

Johnson  v.  Steam  Gauge  and  Lantern  Co.,  146  N.  Y.  152. 

An  opinion  of  a  medical  expert  as  to  whether  the  finger-nails  of 
deceased  were  of  sufficient  length  to  have  caused  scratches 
on  the  face  of  the  defendant  charged  with  murder. 

People  V.  Wright,  136  N.  Y.   625. 

It  is  proper  to  exclude  the  opinion  of  a  witness  as  to  what 
distance  a  conversation  could  be  heard. 

McLamghUn  v,  Welst&r,  141  N.  Y.  76. 
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A  witness  may  characterize  as  rational  or  irrational  the  acts  of  a 
person  on  trial  under  an  indictment,  whose  acts  and  conversa- 
tions he  has  detailed.  Peojple  v.  TcuyUr,  138  N.  Y.  398. 
Conclusions  of  a  witness  as  to  what  was  proved  by  former  testi- 
mony inadmissible. 

Kernoehcm  v.  JSfew  York  Elevated  B.  R.  Co.,  130 IST.  Y.  651. 
Opinion  may  be  received  in  absence  of  objections  to  competency 
of  witness.       Mitchell  v.  Met.  Elevated  My.  Co.,  132  N.  Y.  552. 
When  question  calling  for  opinion  of  witness  is  erroneous. 

Jefferson  v.  JST.  Y.  Elevated  E.  B.  Co.,  132  N.  Y.  483. 
A  witness  may  testify  as  to  whether  the  acts  of  a  person  were 
those  of  a  rational  or  irrational  man. 

Pa^ne  v.  Aldrich,  133  N.  Y.  544._ 
An  offer  made  for  real  property  is  not  coropetent  as  to  its  value.' 
Mine  v.  Mcmhattan  Ey.  Co.,  132  N.  Y.  4Y7. . 
It  is  improper  to  ask  a  physician,  examined  on  behalf  of  the 
proponent  of  a  wUl,  and  who  has  read  the  testimony  of  the 
contestant's  witnesses,  what,  assuming  such  testimony  to  be 
true,  his  opinion  would  be  as  to  the  mental  condition  of  tes- 
tator. Matter  of  Smiling,  136  N.  Y.  515. 
In  such  case  it  is  necessary  to  propound  a  specific  question  cover- 
ing all  the  facts  or  assumed  facts.  Id. 
Opinion  of  witnesses  as  to  rental  value  of  land  is  competent. 

Eumsey  v.  if.  Y.  <&  JSfew  England  E.  E.  Co.,  133  IST.  Y.  Y9. 
Evidence  of  the  effect  of  building  a  structure  is  competent.       Id. 

X.  EXPERT  TESTIMONY. 

The  lessee  of  a  building,  suing  for  breach  of  a  covenant  in  the 
lease  to  rebuild,  may,  after  testifying  to  the  character  and  extent 
of  his  business,  state  the  value  of  the  lease  for  the  time  he  would 
have  been  in  possession.   Chamberlain  v.  Dvmlojp,  126  IST.  Y.  45. 

Testimony  by  a  real  estate  expert  in  answer  to  the  question, 
"  What,  in  your  judgment,  would  the  property  be  worth  with- 
out the  elevated  railroad  ? "  is  incompetent. 

Doyle  V.  Manhattan  Ey.  Co.,  128  E".  Y.  488. 

Evidence  of  the  effect  of  such  operations  upon  the  premises  in  the 
vicinity  even  more  exposed  to  damages  than  those  in  suit  is 
competent.  Id. 

The  court  would  not  properly  confine  examination  to  particular 
premises  in  question.  Id. 

It  was  competent  for  either  party  to  prove  the  general  effect 
of  the  operation  of  the  road  upon  the  business  of  the  street.  Id. 

The  rule  in  Sixth  Avenue  E.E.  Co.y.  Met/ropolitan  Elevated  Ey.  Co., 
56  Hun,  182,  applied  sustaining  the  admission  of  evidence  as  to 
the  general  course  of  rents  in  the  immediate  vicinity. 

Sherwood  v.  Metropolitan  Elevated  E.  E.    Co.,  afiB.rmed 
without  opinion,  128  N.  Y.  624. 
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Evidence  of  conversation  of  defendant  with  medical  expert  is 

competent.  People  v.  Nvno,  149  E".  Y.  317. 

It  is  not  admissible  in  an  action  by  an  elevated  railway  company 

to  prove  the  effect  in  diminishing   values  by  the  process  of 

calling  owners  of  property  in  the  vicinity. 

Jamieson  v.  Kings  Co.  El.  B.  R.  Co.,  147  IST.  T.  322. 
One  who  is  not  an  expert  may  testify  that  a  substance  is  blood. 

People  V.  Burgess,  153  N.  T.  561. 

In  an  action  against  an  elevated  railroad  for  damage  to  the  fee 

of  abutting  property,  expert  testimony  as  to  the  value  of  plain- 

tiflf's  property  before  the  road  was  built  and  as  to  its  present 

value  is  competent. 

Sixth  Avenue  P.  P.  Co.  v.  Metropolitan  El.  By.  Co.,  138 
KT.  548. 
An  expert  witness  cannot  testify  as  to  the  mental  condition  of 
one  whose  acts  have  been  stated  to  him  only  by  a  third  party. 

People  V.  Strait,  148 IST.  Y.  566. 
Statement  of  a  party  as  to  his  past  conduct  after  the  commence- 
ment of  an  action  cannot  be  the  basis  of  an  opinion  of  an  expert 
as  to  his  mental  condition.  Id. 

An  expert  witness  should  be  confined  to  questions  which  contain 
in  themselves  the  facts  assumed  to  be  proven,  and  upon  which 
his  opinion  is  desired.  Li/nh  v.  Sheldon,  136  IST.  Y.  1. 

In  an  action  against  a  physician  for  malpractice  in  treating  a 
fracture  it  is  proper  to  exclude  his  testimony  in  his  own  behalf 
as  to  the  number  of  similar  fractures  he  treated  and  the  result. 

Id. 
Hypothetical  questions  to  expert  witnesses  must  rest  upon  facts 
which  are  either  admitted,  or  which,  being  in  conflict  on  the 
evidence,  the  jury  are  to  pass  iipon. 

People  V.  Ea/rris,  136  E".  Y.  423. 

In  an  action  involving  the  question  of  the  negligence  of  a  bailee, 

testimony  of  an  expert  as  to  whether  the  injuries  to  the  subject 

of  the  bailment  were  the  result  of  ordinary  wear  and  tear  is 

competent.  Wintringham  v.  Mayes,  144  E.  Y.  1. 

Evidence  bv  experts,  held,  competent. 

McCulloch  V.  Poison,  133  IST.  Y.  114. 
Samples  of  goods  manufactured  are  not  competent  to  prove  con- 
dition of  machinery.  _      -^<^^- 
Proof  that  incompetent  workmen  were  employed  is  also  incom- 
petent. -'"• 

XI.  HEAESAY. 

In  an  action  for  negligence  against  a  railway  company,  statement 
of  bystanders  that  the  flagman  did  not  attend  to  his  busmess  is 
inadmissible.  _^  ^^  ^^  „„^ 

FelsTca  v.  H.  T.  C.  &  H.  R.  R.  R.  Co.,  ISS  N.  1 .  339. 
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In  the  absence  of  disclaimer  by  defendant,  evidence  of  plaintiff's 
good  character  may  be  given. 

Stafford  v.  Mormng  Journal  Association,  142  N.  T.  598. 

XII.  RES  GESTAE. 

It  is  admissible  to  show  fraudulent  transactions  approximate  in 
time  and  similar  in  character  in  an  action  to  set  aside  a  sale  of 
chattels  on  the  ground  of  fraud. 

Bauerlien  v.  O'Zeary,  149  N.  Y.  33. 

Evidence  as  to  the  condition  of  other  trees  in  a  vicinity  may  be 
shown  in  an  action  for  injury  to  trees  by  escaping  gas. 

Mam^s  V.  Keystone  &as.  Co.,  148  IST.  Y.  112. 

Price  paid  by  administrator  a  few  days  prior  on  a  purchase  of  a 
similar  interest  at  private  sale  is  competent  against  him  on  the 
question  of  value  of  improvident  sale. 

Matter  of  Johnston,  144  K  Y.  563. 

In  slander  it  is  competent  on  the  question  of  damages  to  prove 
that  the  plaintiff  has  a  family  of  young  children  who  would  be 
disgraced.  Enos  v.  Enos,  135  I^.  Y.  609. 

In  an  action  for  slander  it  is  permissible  to  prove,  to  show  malice, 
a  repetition  by  the  defendant,  before  the  commencement  of  the 
action,  of  the  slander  charged  in  the  complaint.  Id. 

In  an  action  for  conversion  evidence  of  original  cost  of  machinery 
is  admissible.  HoMover  v.  Bell,  141 IST.  Y.  104. 

On  the  question  of  negligence  evidence  that  others  had  for  a  long 
time  been  deceived  by  the  same  printed  statements  is  admissible. 

Isham  V.  Post,  141  N.  Y.  100. 

In  an  action  against  a  physician  for  malpractice,  complaints  of 
the  plaintiff  to  the  attending  physician  with  a  view  to  having 
him  relieve  the  tight  bandage,  which  was  alleged  to  have  caused 
the  injury,  is  admissible.  Link  v.  Sheldon,  139  N.  Y.  1. 

Where  goods  have  been  obtained  through  false  representations, 
evidence  of  similar  representations  made  to  others  is  admissible. 

Bliss  V.  SicUes,  142  IST.  Y.  644. 

"Where  proof  of  the  actual  rentals  of  plaintiff's  property  cannot 
be  conveniently  given  in  an  action  against  an  elevated  railroad, 
its  place  may  be  supplied  by  proof  of  the  depreciation  in  rental 
values  of  similar  properties  on  the  same  street  and  of  an  in- 
crease in  those  of  neighboring  streets. 

Oooh  V.  WewYorh  MR.  R.  Co.,  144  ]S^.  Y.  115. 

Expert  testimony  is  admissible  in  such  an  action  to  establish  fee 
and  rental  values.  Id. 

In  an  action  for  personal  injuries  declarations  must  have  related 
to  present  and  not  past  suffering. 

Davidson  v.  Cornell,  132  K  Y.  228. 

Statements  to  a  physician  of  the  effect  and  consequence  of  an 
injury  a*e  hearsay  and  not  admissible.  Id. 
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Such  evidence  is  not  competent  to  corroborate  plaintiff's  tes- 
timony. '  Jd. 

Statements  made  to  a  physician  for  the  purpose  of  treatment  by 
him  are  allowable.  Jd. 

Declarations  by  a  party  to  others  than  medical  attendant  are  not 
admissible.  7^. 

Such  statements  were  admissible  before  enactment  of  the  Code.  Id. 

Non-expert  testimony  as  to  involuntary  exclamations  of  present 
pain  are  competent.  /J. 

It  is  erroneous  to  allow  evidence  of  an  insulting  remark  made 
after  the  injury  was  received  to  be  proven  as  part  of  the  res 
gestcB.  Butler  v.  Manhattan  By.  Co.,  143  N".  Y.  417. 

XIII.  ADMISSIONS  AND  DECLAEATIONS. 

Declarations  of  a  deceased  person  as  to  his  marriage  are  inad- 
missible as  against  his  collateral  by  one  claiming  to  be  his  son 
through  such  marriage,  but  are  competent  as  hearsay  evidence, 
in  a  case  of  pedigree.  Msenlord  v.  Glum,  126  N.  Y.  552. 

The  exception  regarding  admission  of  hearsay  evidence  in  case  of 
pedigree  is  not  confined  to  ancient  facts.  Id. 

Proof  of  birth,  marriage  and  death  may  be  given  by  parol.      Id. 

It  seems  that  the  case  is  not  necessarily  one  of  pedigree  because 
it  may  involve  questions  of  birth,  parentage,  etc.  Id. 

The  rule  that  the  mere  declarations  of  a  prior  holder  of  a  chose  in 
action  cannot  be  given  to  affect  the  title  of  subsequent  holder, 
does  not  apply  when  the  declarations  are  made  at  the  very  time 
when  the  chose  in  action  is  negotiated  to  the  person  who  is 
seeking  to  enforce  it.  BeniaTuin  v.  Rogers,  126  N.  Y.  60. 

In  cases  of  rape  statements  made  by  the  party,  though  not  under 
oath,  may  be  corroborated.  People  v.  TerwilUger,  142  N.  Y.  629. 

A  statement  made  by  complainant  the  first  time  she  met  her 
mother  is  competent.  Id. 

"When  a  memoranda  of  indebtedness  found  among  testator's 
papers  is  competent  as  an  admission  against  the  estate. 

Matter  of  Oallagher  v.  Estate  of  Brewster,  133  N.  Y.  364. 

The  declarations  of  a  testator,  binding  him,  may  be  given  in 
evidence  against  his  personal  representatives  in  all  cases  where 
they  would  have  been  competent  against  himself. 

Hurlbv/rt  v.  Hurlburt,  128  N.  Y.  420. 

Admissions  of  a  guardian  consisting  of  unnecessary  statements  in 
a  proof  of  death  presented  in  behalf  of  the  ward,  do  not  bind 
the  latter  and  are  not  admissible  against  him. 

Buffalo  loan.  Trust,  etc.,  Co.  v.  Knights  Templa/r  c&  Masonic 
Mut.  Aid  Asso.,  126  N.  Y.  460. 

Admissions  of  the  defendant  that  he  wrote  to  the  party  without 
describing  the  letter  are  insufficient  to  authorize  the  introduction 
of  a  particular  letter.  People  v.  Corey,  148  N.  Y.  476. 
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Statement  of  a  deceased  who  was  insured,  in  his  aj)plication  for  in- 
surance, is  not  falsified  by  statement  of  the  physician  as  to  cause 
of  death.     Redmonds.  Industrial  Benefit  Ass^n,  150  N.  Y.  167. 
An  admission  of  a  party  is  evidence  against  him,  unless  explained 
away.  Radbe  v.  Squier,  148  N.  Y.  81. 

Declarations  of  a  confederate  are  admissible  against  the  others. 

People  \.  FecTcens,  153  K".  Y.  576. 

Evidence  of  similar  transactions  tending  to  show  the  existence  of 

a  scheme  to  defraud  by  similar  devices  to  those  practiced  ou 

complainant  is  admissible  to  show  intent.  Id. 

Evidence  of  an  admission  by  defendant  as  to  an  agreement  made 

by  him  with  a  deceased  person  is  not  incompetent  under  section 

829  of  the  Code.  Hirsh  v.  Auer,  146  E".  Y.  13. 

A  compromise  agreement  of  a  disputed  claim  which  was  not 

carried  out  is  not  admissible  against  the  claimant  in  an  action 

involving  the  question  of  the  amount  of  such  claim. 

Tennant  v.  Dudley,  144  IS".  Y.  504. 
Declarations  by  an  attorney  in  regard  to  the  rights  of  a  mortgagor 
in  a  foreclosure  suit  are  inadmissible. 

Lewis  V.  Boane,  141 IST.  Y.  302. 

The  principal  cannot  be  charged  with  liability  upon  statements 

made  by  an  agent  while  engaged  in  his  own  personal  business. 

Bank  of  JV.    Y.  Nat  Bomking  Assoc,  v.  American  Dock 

(&  Trust  Co.,  143  N.  Y.  559. 

The  declarations  of  an  agent   are    only  admissible   against  his 

principal  when  made  as  a  part  of  a  transaction,  undertaken  in 

behalf  of  the  principal  or  m  the  performance  of  the  duties  of 

his  agency. 

Manhattan  Life  Ins.  Co.  v.  Forty-second  St.  S  Grand  St. 

Ferry  R.  R.  Co.,  139  N.  Y.  146. 

On  the  trial  of  an  indictment  for  murder  the  declaration  of  a  third 

person  in  the  absence  of  the  accused  that  "  there  would  be  a 

fight  because  he  was  jealous  of  the  deceased,"  was  admitted  in 

evidence,  is  erroneous  though  not  sufficient  ground  for  reversal. 

People  V.  MarUll,  138  X.  Y.  595. 
Evidence  of  declarations  and  admissions  by  individual  directors 
of  a  corporation  who  did  not  act  for  it  in  the  transaction  in 
question  is  not  admissible  against  the  corporation. 

Merchants'  Nat.  Blc.  v.  Clarh,  139  K  Y.  314. 
Defendant's  declarations  when  examined  before  the  coroner  are 
admissible  on  a  subsequent  trial  for  murder. 

People  V.  Wright,  136  N.  Y.  625. 
Declarations  of  a  deceased  grantor,  made    subsequent  to  the 
execution  of  a  deed,  are  not  admissible  to  prove  it  was  intended 
as  a  mortgage.  Jones  v.  Jones,  137  IST.  Y.  610. 

Declarations  in  the  interest  of  the  party  making  them  are  ex- 
cluded. Brennan  v.  Mall,  131  JST.  Y.  160. 
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A  written  memorandum  in  an  account  book  kept  by  an  agent,  to 
the  effect  that  all  loans  in  his  name  belonging  to  his  principal 
have  been  paid  and  invested  in  the  name  of  his  principal,  except 
one  specified,  is  not,  as  an  independent  declaration,  admissible 
in  favor  of  the  personal  representatives  of  the  person  making  it. 

DooUttle  V.  Stone,  136  N.  Y.  613. 
Statements  to  a  third  person,  not  made  contemporaneous  with 
a  transaction,  are  not  competent. 

Mannery  v.  Van  Tassel,  131  ]^.  Y.  639, 
Declarations  of  an  agent  cannot  bind  the  principal  unless  they 
are  part  of  res  gestoe. 

Glower  V.  Town  of  Waterford,  131  IST.  Y.  382. 
The  declarations  of  a  party  cannot  be  evidence  in  his  behalf  un- 
less part  of  the  res  gestae. 

Enoch  Morgan's  Sons  Co.  v.  Smith,  132  N.  Y.  531. 

The  acts  and  declarations  of  conspirators  in  furtherance  of  their 

object  are  admissible.  People  v.  McKame,  143  E".  Y.  455. 

Immaterial  declarations  of  a  third  party  contained  in  a  letter 

are  admissible.  Thomas  v.  Gage,  141  N.  Y.  506. 

"Where  there  is  no  duty  to  speak,  silence  is  not  an  admission  of 

the  matters  contained  in  the  letter.  Jd. 

Declarations  not  part  of  the  res  gestae  are  incompetent. 

Kennedy    v.   Rochester    City  and  Brighton   JR.   H.    Co.y 
130  N.  Y.  654. 
Evidence  of  exclamations  which  are  manifestations  of  pain  are 
admissible.  Id. 

Complaints  which  admit  of  deliberate  design  are  inadmissible. 

Id. 
A  mere  statement  by  one  conspirator,  or  any  act  done  in  pursu- 
ance of  the  conspiracy,  is  not  evidence  against  his  associate. 

Declarations  in  relation  to  his  title  and  against  his  interest  made 
by  a  party  since  deceased  while  in  possession  are  admissible 
against  third  persons.  Lyon  v.  Richer,  141  N.  Y.  226. 

AH  that  is  required  of  circumstantial  evidence  in  a  criminal  case 
is  that  there  shall  be  positive  proof  of  the  facts  from  which  the 
inference  of  guilt  is  to  be  drawn,  and  that  that  inference  is  the 
only  one  which  can  reasonably  be  drawn  from  those  facts. 

People  V.  Harris,  136  K  Y.  423. 

Where  it  points  irresistibly  and  exclusively  to  the  commission  by 
the  defendant  of  the  crime,  a  verdict  of  guilty  may  rest  upon  a 
surer  basis  than  when  rendered  upon  the  testimony  of  eye-wit- 
nesses. .    .      I^- 

The  declarations  of  a  grantor  after  his  grant  are  inadmissible  as 
against  his  grantee  in  an  action  of  ejectment  against  his  gran- 
tor's heirs.  Williams  v.  Williams,  142  IST.  Y.  156. 

The  admission  of  the  opinion  of  witnesses  as  to  the  value  of  land 
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after  the  erection  of  an,  underground  crossing  in  the  absence  of 
specific  judgment  is  not  sufficient  ground  for  reversal. 

BeardsUy  v.  Lehigh  Valley  R.  B.  Co.,  142  N.  T.  ITS. 

"Where  the  title  of  a  buyer  of  personal  property  who  purchased 

in  good  faith  is  attacked  as  fraudulent  by  creditors  of  the  seller, 

the  declarations  of  the  seller,  when  not  a  party,  in  the  absence 

of  the  buyer,  are  not  competent. 

Flamnery  v.  Tan  Tassel,  127  N.  Y.  631. 

XIV.  HANDWEITIISTG. 

For  the  purpose  of  comparing  handwritings  it  is  proper  only  to 
admit  such  writing  which  was  proved  to  be  genuine. 

People  V.  Corey,  148  K  T.  476. 

It  must  be  shown  that  the  witness  is  acquainted  with  the  hand- 
writing in  question  before  he  be  permitted  to  testify  as  to 
whether  an  mstrument  is  genuine  or  not.  Id. 

Where  a  signature  is  disputed,  other  genuine  signatures  may  be 
proven.  MuPual  Life  Ins.  Co.  v.  Sinter,  131  IS..  T.  557. 

XV.  CIKCUMSTANTIAL. 

On  trial  of  an  indictment  for  murder  what  evidence  of  defend- 
ant's relations  with  other  women  are  not  admissible. 

People  V.  Strait,  148  IST.  Y.  566. 

Forged  checks  found  on  the  person  of  defendant  are  admissible 
on  the  trial  of  the  indictment  for  forgery. 

People  V.  Altmam,,  147  K  Y.  473. 

It  may  be  shown  that  the  erasures  and  alterations  of  the  numbers 
on  stolen  goods  were  made  in  order  to  prove  identity. 

People  V.  Schooley,  149  N.  Y.  99. 

Evidence  of  receiving  other  goods  stolen  at  the  same  time  is  ad- 
missible on  the  trial  of  indictment  for  receiving  stolen  goods. 

People  V.  MoClure,  148  if.  Y.  95. 

When  a  will  made  by  the  wife  prior  to  the  marriage,  giving  her 
property  to  her  husband,  is  admissible  on  the  question  of 
motive.  People  v.  Huchaman,  145  JS".  Y.  1. 

A  deed  made  by  the  wife  to  defendant  after  marriage  and  his 
convej'-ance  of  the  property  are  admissible.  Id. 

Declarations  of  defendant  showing  hostile  feelings  toward  his 
wife  are  relevant  on  the  question  of  motive.  Id. 

Where  the  prosecution  on  a  trial  for  an  attempt  to  extort  money 
has  given  evidence  of  prior  intimacy  between  the  defendant 
and  complainant,  it  is  error  to  exclude  evidence  to  show  that 
in  his  relations  with  the  complainant  the  defendant  was  acting 
under  the  direction  of  the  Society  for  the  Prevention  of  Crime. 

^  People  V.  Ga/rdner,  144  N.  Y.  119. 

Guilt  of  one  of  several  defentiants,  who  are  jointly  indicted  for 
a  felony,  must  be  established  by  evidence  showing  that  acts  of 


Evidence,  XV.  2345 

Evidence — Continued. 

the  others  were  done  at  times  when  the  proofs  in  the  case  per- 
mit of  a  belief  that  a  conspiracy  existed. 

People  V.  Kief,  126  IST.  T.  661. 

TJnder  Penal  Code,  section  29,  the  record  of  one  who  is  acquitted 
is  not  competent  evidence  upon  the  trial  of  the  latter,  though 
both  are  jointly  indicted  as  principals.  Id. 

Conduct  of  the  wife  after  the  homicide,  that  she  did  not  exhibit 
the  proper  feeling  of  sorrow,  is  inadmissible  as  the  means  of 
impeaching  her  evidence  as  a  witness  for  the  defendant  upon 
his  trial  for  murder.  Peoj>le  v.  Wood,  126  JST.  Y.  249. 

It  is  proper  to  prove  communications  made  to  defendant  by  his 
wife  a  week  before  homicide  and  the  injury  done  to  her  by 
deceased  for  the  purpose  of  showing  the  effect  it  had  on  de- 
fendant's mind.  "  Id. 

Such  evidence  is  admissible  on  the  ground  that  it  is  more  or  less 
corroborative  of  defendant's  claim  as  to  his  mental  condition. 

Id. 

Nor  is  such  evidence  rendered  inadmissible  by  the  fact  that  the 
act  with  which  defendant  is  charged  seems  to  have  been  com- 
mitted deliberately.  Id. 

Testimony  that  murdered  man  said  "  There  go  the  burglars,"  is 
admissible  as  bearing  upon  the  opportunity  the  suspected  men 
had  to  enter  an  agreement  to  resist  arrest. 

People  V.  Wilson,  145  JST.  Y.  628. 

Evidence  that  the  suspected  persons  were  brothers  is  also  admis- 
sible as  bearing  on  the  issue  of  agreement  between  them  to 
effect  escape  together.  Id. 

Facts  competent  on  the  question  of  premeditation  and  delibera- 
tion. People  V.  Scott,  153  IST.  Y.  24. 

"What  may  be  proof  on  a  trial  for  murder  in  the  first  degree  to 
establish  motive.  Id. 

"What  is  competent  on  the  question  of  intent  and  deliberation. 

People  V.  Shea,  147  IST.  Y.  78. 

Testimony  which  explains  the  conduct  of  an  officer  killed  in  mak- 
ing an  arrest  is  admissible.      People  v.  Wilson,  141  N.  Y.  185. 

Where  an  explosion  in  a  powder  mill  was  alleged  to  have  been 
caused  by  sparks  from  a  passing  engine,  and  the  evidence 
though  circumstantial  is  strong  enough,  such  allegation  will  be 
deemed  proven. 

Babcoclc  V.  Fitchhwrgh  B.  R.  Co.,  140  N.  Y.  308. 

Evidence  may  be  given  of  acts  which  indicate  the  power  and  in- 
fluence of  one  charged  with  procuring  others  to  violate  the  law. 

Peoples.  MoKame,  143  N.  Y.  455. 

"Where  defendant  participates  in  the  arrangement  of  election  dis- 
tricts, he  is  competent  to  show  how  they  are  arranged.         Id. 

-Proof  of  good  character  may  be  subject  to  cross-examination. 
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Evidence  of  declarations  of  persons  when  applied  to  for  inspection 
of  registry  lists  is  part  of  res  gestm.  Id. 

Exceptions  to  rulings  which  do  not  affect  substantial  rights  may- 
be disregarded.  _  Id. 

Mere  probability  is  not  enough  to  sustain  a  conviction  for  crime 
based  upon  circumstantial  evidence. 

People  V.  Wright,  136  E".  Y.  625. 

"What  evidence  is  admissible  on  subject  of  motive  upon  trial  of  an 
indictment  for  the  obtaining  of  an  indorsement  on  a  note  by 
false  pretenses  with  intent  to  defraud  the  indorser. 

People  V.  Cole,  affirmed  without  opinion,  137  E".  Y.  531. 

Under  an  indictment  for  killing  defendant's  wife,  evidence  of  the 
relations  between  her  and  a  man  whom  he  found  and  kiUed 
with  her,  known  to  him  at  the  time,  was  admitted  in  his  behalf. 
Held,  that  the  exclusion  of  facts  of  which  he  was  ignorant  was 
proper.  People  v.  Osmond,  138  IS..  Y.  80. 

Upon  the  trial  of  an  indictment  for  murder  by  a  convict,  evidence 
that  after  the  act  other  convicts  attempted  to  subdue  the  de- 
fendant and  one  was  killed  by  him,  was  properly  admitted. 

People  V.  Johnson,  139  K  Y.  358. 

The  admission  of  evidence  that  the  accused  stabbed  a  companion 
of  the  deceased  after  the  offense  for  which  he  was  indicted  is 
not  error.  People  v.  PalUster,  138  IST.  Y.  601. 

In  an  action  against  a  railroad  company  by  a  brakeman  injured 
by  a  defective  brake  where  he  claimed  a  proper  inspection 
would  have  caused  the  defect  to  have  been  discovered,  the  re- 
jection of  evidence  to  show  that  other  brakes  on  cars  of  the 
road  were  defective  was  erroneous. 

Baily  v.  Rome,  Watertown,  etc.,  R.  R.  Co.,  139  ]Sr.  Y.  302. 

Evidence  describing  the  scene  and  circumstances  of  an  occurrence 
are  competent.  People  v.  Cassidy,  133  N.  Y.  612. 

Map  definmg  precise  location  of  a  house  attempted  to  be  fired  is 
competent.  Id. 

Conviction  may  be  had  upon  confessions  voluntarily  made.      Id. 

A  letter  written  while  under  arrest,  indicating  guilt,  is  com- 
petent. Id. 

Acts  and  conduct  showing  conspiracy  are  admissible. 

People  V.  SJiermcm,  133  N.  Y.  349. 

"Where  the  terms  of  a  will  are  doubtful,  evidence  of  circumstances 
surrounding  its  execution  is  admissible. 

Morris  v.  SicUy,  133  N.  Y.  456. 

"When  evidence  merely  to  show  previous  bad  and  vicious  char- 
acter becomes  admissible. 

People  V.  Harris,  136  IST.  Y.  423. 

The  rule  that  evidence  in  criminal  cases  should  be  confined 
strictly  to  the  question  in  issue  is  not  infringed  upon,  because 
the  evidence  offered,  while  tending  to  prove  some  essential  fact 


EviDBNCB,  XV,  XVI.  2347 

Evidence— Continued. 

in  the  guilt  of  the  accused,  may  also  prove  the  commission  of 
another  offense.  Id. 

Where  strange  conduct  of  the  accused  has  been  proven,  evidence 
of  his  intoxication  may  be  proven. 

Feqple  v.  Miles,  143  N.  T.  383. 

XVI.  PEACTICE. 

Question,  "  Is  there  any  form  of  insanity  where  the  mind  as  fits 
comes  and  then  there  is  a  blank,  and  it  goes  ? "  to  which 
medical  expert  answered  :  "  I  do  not  know  of  any  such  form," 
was  proper.  People  v.  Osmond,  138  E".  Y.  80. 

K  jyrima  facie  case  of  conspiracy  and  of  defendant's  connection 
with  it  must  be  made  out  before  acts  in  furtherance  of  it  can 
be  proved.  Brackett  v.  Griswold,  affirmed,  128  E".  Y.  644. 

"Where  a  witness  is  unable  to  distinctly  recollect  the  fact  of  an 
original  entry  made  by  him  at  the  time  of  the  transaction  is 
admissible  as  an  auxiliary  to  his  testimony. 

People  V.  McLaughlin,  150  ¥.  Y.  365. 

It  may  be  shown  by  photograph  the  premises  where  the  homicide 
took  place.  People  v.  Pustolka,  149  JST.  Y.  5T0. 

It  is  admissible  to  prove  that  manufacturer  knew  the  destination 
of  the  goods  and  question  of  his  liability  for  latent  defects  ren- 
dering the  goods  unfit  for  transportation. 

Ca/rleton  v.  Lomhard,  Ayres  <&  Co.,  149  E.  Y.  137. 

When  an  offer  of  proof  made  for  the  purpose  of  impeaching  a 
witness  may  be  excluded  unless  clear  and  embracing  the  ele- 
ments of  a  contradictory.        People  v.  Yo%mgs,  151  if.  Y.  210. 

Where  defendant  has  shown  that  plaintiff  and  her  daughter  held 
their  property  in  common,  plaintiff  should  be  permitted  to 
show  that  the  property  which  was  the  subject  of  the  former 
action  is  owned  solely  by  the  daughter.  Id. 

Letter  written  by  one  of  the  plaintiff's  assignors  to  defendant, 
and  assuming  to  characterize  the  nature  of  previous  acts  of  the 
defendant,  in  a  case  where  the  intent  of  the  defendant  in  the 
acts  referred  to  is  in  issue,  is  material  error. 

Banh  of  BriUsh  JST.A.Y.  Pelafield,  126  E".  Y.  410. 

The  proof  against  objection  of  a  letter  containing  an  offer  of  com- 
promise of  a  pending  action  is  sufficient  for  reversal. 

Smith  V.  Satterlee,  130  E.  Y.  677. 

Immaterial  evidence  calculated  to  prejudice  the  jury  upon  a 
trial  for  homicide  is  inadmissible. 

People  V.  Larubia,  140  E.  Y.    87. 

Evidence  of  statements  made  by  third  parties,  not  assented  to  by 
defendant,  is  inadmissible.  J^d. 

On  the  trial  of  an  action  against  a  railroad  company  for  negli- 
gence to  brakeman  struck  by  a  bridge  while  on  one  of  the 
company's  trains,  the  exclusion  of  evidence  to  show  the  usual 
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distance  of  tell-tale  signals  from  railroad  bridges  offered  on  be- 
half of  plaintiff  was  erroneous. 

Wallace  v.  Central  Vermont  B.  B.  Co.,  138  N.  Y.  302. 
In  an  action  by  an  abutting  owner  to  recover  damages  when 
plaintiff  was  permitted,  against  defendant's  objection,  to  prove 
the  effect  of  the  operation  of  the  road  on  the  premises  upon  the 
corner  opposite  to  that  upon  which  her  premises  were  situated 
but  defendant  was  prohibited  from  giving  similar  evidence,  the 
exclusion  of  defendant's  evidence  was  error. 

Doyle  V.  Mamhattom,  By.  Co.,  128  N.  T.  488. 

Admission  of  evidence  tending  to  establish  wrong  measure  of 

damages  is  error.  Barnes  v.  Keene,  132  N.  Y.  13. 

Judgment  not  reversed  upon  barely  competent  opinion  of  expert 

where  no  harm  is  done  by  such  opinion. 

O'Neil  V.   Dry  Dock,   East  Broadnjoay,  etc.,   B.  B.  Co.y 
129  ]Sr.  Y.  125. 

Examination  of  Parties  ;  See  Practice  ;    Witness. 

Excavations  ;  See  Municvpal  Corporations. 

"When  made  with  consent  of  proper  authorities,  the  person -is  held 

to  ordinary  liability.  Babhage  v.  Powers,  130  N.  Y.  281. 

The  license  relieves  the  party  from  liability  as  for  trespass,  upon 

compliance  with  conditions.  Id. 

An  oral  license  is  sufficient.  Id. 

Consent  on  part  of  the  city  is  to  be  inferred  from  knowledge 

of  authorities.  Id. 

Where  no  license  has  been  obtained  a  higher  degree  of  liability 

is  imposed.  Id. 

Exceptions  ;  See  Evidence  ;  Practice  ;  Surrogate's  Court. 

A  general  exception  to  findings  is  not  sufficient  to  raise  specific 
objections  on  appeal. 

Magovern  v.  Bdbertson,  affirmed  without  opinion,  127  N.  Y. 
691. 
An  exception  to  a  finding  should  state  specifically  the  ground  of 
error  relieved  on. 

Hunter  v.  Manhattan  By.  Co.,  141  N.  Y.  281. 
Where  there  were  many  requests  to  charge  on  both  sides,  some  of 
which  were  granted  and  some  refused,  an  exception  "  to  the 
granting  of  the  requests  on  the  other  side,  and  a  refusal  to 
charge  those  of  mine  that  were  not  charged,"  presents  no  ques- 
tion for  review  in  the  Court  of  Appeals. 

Huerzeler  v.  Central  Cross-Town  B.  B.  Co.,  139  N.  Y.  490. 
An  exception  in  term  to  referee's  conclusion  of  law,  required  by 
finding  of  fact  on  which  it  is  based,  is  not  available  on  appeal. 

Daniels  v.  Smith,  130  N.  Y.  696. 
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When  not  sufficiently  deiinite  and  specific  not  available.  Id. 

A  finding  of  fact  not  properly  excepted  to  presents  no  question 

for  review.  Id. 

"Where  the  trial  court  directs  a  verdict  in  favor  of  defendant,  an 

exception  to  the  direction  of  the  verdict  is  necessary  in  order 

to  enable  plaintiff  to  appeal. 

Curtis  V.  Wheeler  &  Wilson  Mfg.  Co.,  141  N.  Y.  151. 

Excise ;  See  Civil  Damage  Act ;   Clubs  ;  Liquor  Tax  Law. 
Board  may  use  its  discretion  in  granting  license. 

People  ex  rel.   C  Toole  v.  Boa/rd  of  Excise  of  Broohlyn, 
133  K  Y.  683. 
Each  sale  of  liquor  without  a  license  is  a  separate  offense. 

People  V.  Sinell,  131  IST.  Y.  591. 
License  cannot  be  revoked  without  due  process. 

People  ex  rel.  Silkens  v.  McGh/n,  131  IST.  Y.  602. 
Failure  to  perform  duty  renders  commissioners  liable  to  indict- 
ment. People  V.  Meahen,  133  N.  Y.  214. 
The  fact  that  a  fine  might  have  been  imposed  will  not  prevent  in- 
dictment. Id. 
Power  to  grant  licenses  under  section  43  of  the  Excise  Law  as 
amended  in  1893,  considered. 

People  ex  rel.  Cairns  v.  Murray,  148  N.  Y.  171. 
"When  a  building  is   exclusively   for  schoolhouse,   although  oc- 
cupied by  teachers.  Id. 
What  was  not  a  sale  within  the  meaning  of  the  Excise  Law. 

People  V.  Adelphi  Club,  149  N.  Y.  5. 

What  is  insufficient  to  sustain  a  conviction  for  selling  liquor  on 

Sunday.  People  v.  Owens,  148  TST.  Y.  648. 

Execution  and  Supplementary  Proceedings  ;  See  Arrest ;   Attach- 
ment;  Redemption: 
I.  Against  the  Peeson. 
II.  Against  Peopeety. 

III.  Sale. 

IV.  SUPPLEMENTAEY  PeOCEBDINGS. 

I.  AGAINST  THE  PEESON. 
A  body  execution  may  be  issued  under  section  3026  of  the  Code 
bv  one  vrho  assigns  wages  and  fails  to  pav  same  to  assignee. 

Fa/rreWy  v.  Hubbard,  148  N.  Y.  592. 
The  provisions  of  Code  Civil  Procedure  (§§  1731,  1825_,  1826),  re- 
lating to  execution  against  executors,  do  not  apply  in  the  case 
of  judgment  against  a  partnership,  consisting  of  a  survivor  and 
executors  of  the  deceased  partner.  ..  -i-r  -xr   a  «« 

Columbus  Watch  Co.  v.  Hoydenpyl,  135  IN.  Y.  430. 
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When  action  at  law  will  not  lie  in  behalf  of  an  execution  creditor 
of  an  insolvent  corporation  to  recover  the  amount  of  his  claim 
against  a  prior  judgment  creditor  when  the  defendant's  judg- 
ment was  entered  upon  an  offer  in  violation  of  the  statute  and 
in  fraud  of  creditors. 

Braem  v.  Merchants'  Nat.  Bh.,  127  IST.  Y.  508. 
The  proceeds  received  by  fraudulent  vendee  on  sale  by  him  of  prop- 
erty are  the  subject  of  equitable  jurisdiction  only.  Id. 

II.  AGAINST  PEOPEETY. 

When  upon  authorized  execution  a  levy  is  void  as  against  an 
attachment  levied  by  a  creditor  prior  to  confession  of  judg- 
ment, considered.  Galle  v.  Todd,  148  JST.  Y.  270. 

The  withdrawal  of  an  execution  prior  to  the  sale  does  not  affect 
the  lien  of  the  attachment  issued. 

Van  Camp  v.  Sea/rle,  147  N.  Y.  150. 

An  execution  issued  on  the  day  of  but  after  the  death  of  the 
judgment  debtor,  without  notice  to  his  legal  representatives  or 
permission  of  the  surrogate,  is  absolutely  void. 

Prentiss  v.  Bowden,  145  JST.  Y.  342. 

Personal  property  willed  to  several  legatees  is  subject  to  levy 
against  all. 

Baskin  v.  Says,  affirmed  without  opinion,  128  ~E.  Y.  631. 

A  judgment  creditor  may  sell,  under  execution,  lands  fraudulently 
conveyed  by  the  debtor  prior  to.  the  entry  of  the  judgment 
without  first  obtaining  a  decree  adjudging  such  conveyance  to 
be  void.  ^mith  v.  Reid,  134  N.  Y.  568. 

It  seems,  however,  that  the  fraudulent  grantor  may  convey  a 
good  title  to  a  hone  fide  purchaser,  and  such  conveyance  would 
destroy  the  lien  of  the  judgment.  Id. 

A  subsequent  purchaser  from  the  fraudulent  grantee  cannot  claim 
hona  fides,  where  at  the  time  of  his  purchase  the  execution 
purchaser  was  in  possession,  claiming  title  under  the  sheriff's 
deed.  Id. 

III.  SALE. 

Construction  of  Code  Civil  Procedure  (§1410),  as  amended  by 
Laws  1881,  chapter  681,  concerning  sales  of  real  estate  on  execu- 
tion of  title.  Oilma/n  v.  Tucker,  128  N.  Y.  190. 

In  order  to  defend  a  sale  upon  execution  it  is  necessary  to  show 
a  levy  and  actual  possession  of  goods. 

StoneSridge  v.  Perkins,  141  N.  Y.  1 . 

Execution  and  sale  under  a  void  judgment  will  not  affect  the  right 
to  convey  by  purchaser. 

McCracken  v.  FlamMgam,,  141 IST.  Y.  174. 

Notice  to  the  grantee  of  defendant  of  purchaser's  claim  at  the 
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execution  sale  will  not  estop  him  from   asserting  its  inval- 
idity. Id. 
A  sheriff  who  has  advertised  a  sale  cannot  sell,  under  that  notice, 
on  an  execution  received  after  publication  was  commenced. 

Van  Camp  v.  SeaHe,  147  N.  Y.  150. 

lY.  SUPPLEMENTAEY  PKOCEEDINGS. 
A  party  by  executing  a  recognizance  consents  to  entry  of  judg- 
ment in  case  of  forfeiture,  which  is  equivalent  to  an  appearance 
within  the  meaning  of  section  2458  of  the  Code,  and  supple- 
mentary proceedings  may  be  had. 

People  V.  Cowan,  146  N.  Y.  348. 
An  execution  issued  more  than  ten  years  after  the  judgment  was 
recovered  cannot  be  made  the  basis  of  supplementary  proceed- 
ings. 

Importers  &  Traders'  JVat.  Bh.  v.  Quachenbush,  144  N.  Y. 
651. 
"When  a  judgment  creditor  cannot  maintain  supplementary  pro- 
ceedings. 

Importers  &  Traders^  If  at.  Bh.  v.  QuacJcenbush,  143  N.  Y. 

567. 

A  compliance  with  the  provisions  of  section  1252  of  the  Code  does 

not  authorize  such  proceedings  as  the  execution  required,  as  the 

basis   thereof  is  not  that  prescribed  by  such  section,  but  by 

section  2458.  Id. 

Supplementary  proceedings  may  be  maintained  against  a  foreign 

corporation  having  no  business  or  agency  in  this  state. 

Logan  v.  McCall  PuhUshmg  Co.,  140  N.  Y.  447. 

Executors  and  Administrators ;  See  Decedents'  Estates  ;  Dejmvbions  ; 
Surrogates'  Courts',   Trustees ;   Wills. 

I.  Geneeallt. 
II.  Assets. 
III.  Rights  and  Powers. 
lY.  Duties  and  Liabilities. 
Y.  Suits  By  and  Against. 
YI.  Payment  of  Debts  and  Legacies. 
YII.  Sale  of  Eeal  Peopeety  to  Pay  Debts. 
YIII.  Accounting  and  Fees. 
IX.  Teusts. 

L  GENERALLY. 
An  order  appointing  the  next  of  kin  first  entitled,  administratrix 
of  the  estate  of  an  intestate  is  not  void  so  as  to  defeat  the 
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remedy  upon  the  administratrix's  bond,  by  the  fact  that  pre- 
vious letter  had  been  granted  to  the  public  administrator. 

Power  V.  SpecMam,  126  K  Y.  354. 
Such  administratrix  may,  upon  her  letters  becoming  revoked  by 
the  probate  of  a  subsequently  discovered  will,  be  directed  by 
the  surrogate  to  pay  over  to  the  executor  of  the  decedent  any 
funds  in  her  hands.  Id. 

Administrator,  also  sole  next  of  kin,  held  corporate  stock  of  in- 
testate, but  without  having  it  transferred  on  the  books  of  the 
corporation  before  judicial  settlement  of  his  accounts,  insuffi- 
cient to  justify  treating  him  individually  as  owner  of  the  stock. 

Matter  of  Bingham,  127  JST.  T.  296. 

Code  Civil  Procedure  (§  2699)  was  intended  to  give  a  discretion 

to  modify  the  general  tule  prescribed  by  section  2667,  in  case 

adequate  security  had  already  been  given  or  waived,  or  where 

only  the  security  of  domestic  creditors  was  involved. 

Matter  of  Prout,  128  jN".  T.  70. 
The  reversal  on  appeal  of  a  prior  decree,  judgment  not  having 
been  entered,  held,  no  answer  to  an  application  for  a  final  ac- 
counting by  an  executor. 

Matter  of  Peeves,  affirmed,  it  seems,  without  opinion,  128 

K  Y.  612. 

A  surrogate  has  no  power  on  an  accounting  to  set  aside  on  the 

ground  of  fraud  an  assignment  to  the  executor  of  a  share  in 

the  estate.  Matter  of  Pamdall,  152  N.  Y.  508. 

A  judicial  settlement  of  administrators  is  conclusive  upon  the 

sureties  upon  their  bonds. 

Alimam,  v.  HofeUer,  152  N.  Y.  498. 
An  unrevoked  order  granting  letters  of  administration  is  not 
conclusive  upon  next  of  kin  who  were  not  cited  so  as  to  estop 
them  from  attacking  a  decree  of  distribution. 

Matter  of  Patterson,  146  N".  Y.  327. 
Upon  death  of  owner  the  title  to  realty  vests  in  his  heirs  and  de- 
visees. Kingsland  v.  Mwrray,  133  IS".  Y.  170. 
"Where  sufficient  personalty  remains,  the  realty  cannot  be  sold  to 
pay  debts.  Id. 
Personal  representatives  are  liable  to  creditors  for  misuse  of  per- 
sonalty.                                                                                      Id. 

II.  ASSETS. 
Where  the  mortgaged  premises  are  bought  in  by  the  administra- 
tor at  sale  in  foreclosure  of  mortgage  of  decedent,  they  are  to 
be  regarded  as  personalty. 

Hahermam,  v.  Baker,  128  IST.  Y.  253. 

Neither  the  heirs  of  the  decedent  nor  the  residuary  devisee  need 

join  in  the  conveyances  in  order  to  pass  good  title.  Id. 

Upon  the  execution  of  a  contract  for  the  sale  of  land  and  prior 
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to  a  default  on  the  part  of  the  purchaser,  there  is  an  equitable 
conversion  of  the  land,  and  where  the  vendor  dies  before  the 
time  of  completion  of  the  contract,  in  such  case  the  proceeds 
pass  to  his  executors  as  personalty. 

.  Williams  v.  Haddock,  145  K  Y.  144, 

The  inventory  and  appraisal  avQm'ima  facie  evidence  of  the  ex- 
tent and  value  of  the  assets.     Matter  of  Mullon,  145  N.  Y.  98. 
"Where  ownership  by  decedent  of  certain  bonds  is  not  proved,  a 
written  statement  left  by" him  that  plaintiff  owns  them  is  suf- 
ficient to  establish  plaintiff's  title. 

Oovin  V.  DeMeranda,  140  N.  Y.  474. 
Growing  grass  at  time  of  testator's  death  goes  to  the  devisee. 

Matter  of  Chamberlain,  140  N.  Y.  390. 
Where  executor,  who  is  also  life  tenant,  receives  part  of  the  pro- 
ceeds upon  sale  of  such  grass,  it  will  be  regarded  as  rent  re- 
ceived by  the  life  tenant.  Jd. 
Damages  recoverable  for  causing  death  of  decedent  are  not  gen- 
eral assets.                                 Stuber  v.  McEntee,  142  N.  Y.  200. 

III.  EIGHTS  AND  POWERS. 
A  power  vested  in  executors  who  consent  to  act  or  may  sur- 
vive, vests  in  sole  survivor.        Veele  v.  Keeler,  129  E".  Y.  190. 
A  temporary  administrator  has  no  authority  to  mortgage  real 
estate.  Duryea  v.  Machey,  151 JN.  Y.  204. 

Even  consent  of  the  attorneys  will  not  give  surrogate  power  to 
authorize  temporary  administrator  to  mortgage  real  estate. 

Id. 
The  executor  of  one  entitled  to  a  legacy  has  a  right  to  receive  it 
for  the  purpose  of  administration. 

Matter  of  Murjphey,  144  N.  Y.  557. 
The  executors  of  a  vendor  of  real  estate  who  dies  before  the  time 
for  completion  of  the  contract  have  power  to  extend  the  time 
for  completion  by  the  purchaser. 

William.s  v.  Haddock,  145  IST.  Y.  144. 
An  administrator  may  purchase  real  estate  at  a  foreclosure  sale. 

Matter  of  Monroe,  142  IST.  Y.  484. 
An  administrator  will  not  be  removed  for  foreclosing  mortgages 
held  by  him  personally,  and  purchasing  the  same.  Jd. 

Proof  that  an  agent  having  authority  to  draw  checks  did  so 
while  his  principal  was  dying,  at  the  request  of  a  messenger 
from  the  house  of  the  latter  and  on  his  assurance  that  it  was 
all  right,  is  insufficient  to  show  that  the  drawing  of  such  checks 
was  authorized.  Matter  of  Jam.es,  146  IST.  Y.  78. 

Where  the  will  creates  no  trust,  a  fund  contributed  by  the  heirs 
to  produce  an  annuity  given  by  the  will  is  held  hy  the  execu- 
tor as  agent  of  such  heirs.         Matter  of  Collins,  144  IST.  Y.  522. 
Where  the  executor's  petition  for  an  accounting  states  that  cer- 
148 
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tain  payments  were  made  to  a  person  as  legatee,  he  cannot 
claim  they  were  made  to  such  person  as  co-executor. 

Matter  of  Lang,  144  K  T.  275. 

"Where  a  will  empowers  the  executors  to  sell  the  real  estate  when 
in  their  judgment  they  deem  it  for  the  best  interests  of  the  es- 
tate, they  are  entitled  to  reimburse  themselves  from  the  pro- 
ceeds of  such  sale  for  debts  paid  by  them. 

Matter  of  Bolton,  146  JST.  Y.  257. 

One  of  several  executors  may  sell  the  interest  of  his  testator  in  a 
firm  to  the  surviving  partners  who  also  are  executors. 

Geyer  v.  Snyder,  140  N.  Y.  394. 

Upon  the  accounting  of  the  representatives  of  a  deceased  execu- 
tor, the  surviving  executrix  has  no  official  interest. 

Matter  of  Ilodgman,  140  N.  Y.  421. 

Administrator  with  the  will  annexed  is  entitled  to  the  residuary 
estate  upon  the  settlement  of  the  personal  accounts  of  a  de- 
ceased executor.  Matter  of  MeDougall,  141  N".  Y.  21. 

The  unliquidated  commissions  of  an  executor  are  not  assignable. 

Matter  of  Worthington,  141  K  Y.  9. 

Under  Code  Civil  Procedure  (§  2472),  the  surrogate  may,  upon 
the  presentation  of  a  petition  by  an  administrator  asking  to  be 
discharged  upon  making  payments  pursuant  to  a  decree  in 
proceedings  for  a  final  accounting  then  pending,  and  that  ob- 
jections then  filed  be  overruled,  permit  the  filing  of  an  answer 
by  the  next  of  kin  and  a  hearing  on  the  issues  made  thereupon. 

Matter  of  Cornell,  137  IST.  Y.  600. 

An  executor  as  such  takes  unqualified  legal  title  of  all  personalty 
not  specifically  bequeathed,  and  a  qualified  legal  title  to  that 
bequeathed.  Blood  v.  Kane,  130  JS".  Y.  514. 

He  holds  for  benefit  of  creditors  and  those  entitled  to  distribu- 
tion. Id. 

The  trust  estate  of  a  sole  legatee  and  devisee,  after  payment  of 
creditors,  becomes  his  legal  vested  estate.  Id. 

Such  executor,  on  proof  that  all  the  debts  of  the  testator  have 
been  paid,  may  avail  himself  of  a  demand  due  the  estate  as  a 
counter-claim  in  an  action  against  him.  Id. 

Where  no  notice  to  present  claims  had  been  published,  but  defend- 
ant testified  that  the  debts  had  been  paid,  it  is  error  to  ex- 
clude proof  of  counter-claim.  Id. 

lY.  DUTIES  AND  LIABILITIES. 

Receipt  by  an  administrator  who  had  been  discharged  of  his  trust 
of  the  proceeds  of  propert}'  of  the  estate  sold  thereafter,  held, 
to  make  him  personally  responsible  for  the  money  when  de- 
posited in  a  bank  which  subsequently  failed. 

Harlow  v.  Mills,  affirmed  without  opinion,  128  N".  Y.  650. 
The  executor  of  a  deceased  lessor  is  bound  to  carry  out  his  testa- 
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tor's  covenant  to  rebuild  in  case  of  the  destruction  by  fire  of 
tlie  demised  premises.       Chamberlains.  Dunlojy,  126  N.  Y.  45. 

Case  where  reconveyance  of  land  made  to  executiix  individually, 
the  fact  that  she  did  not  sign  the  bond  in  her  official  character 
does  not  render  the  mortgages  void. 

Boarty  v.  McDermott,  146  N.  Y.  296. 

An  executor  or  administrator  who,  being  also  the  residuary  lega- 
tee, in  good  faith  applies  to  his  own  use  the  assets  remainirg 
after  paying  legacies  and  all  claims  presented  in  the  usual 
course,  cannot  be  held  accountable  except  for  the  actual  value 
of  the  assets  or  be  charged  with  the  profits  of  a  business  into 
which  he  puts  them.  Matter  of  Mullon,  145  JST.  Y.  98. 

Where  it  is  sought  to  hold  an  administrator  liable  for  having 
made  an  improvident  sale  of  an  interest  in  leasehold  property, 
evidence  of  the  price  paid  by  him  a  few  days  prior  thereto  on  a 
purchase  of  a  similar  interest  at  private  sale  is  competent. 

Matter  of  Johnston,  144  K.  Y.  563. 

Where  an  administrator  as  such  transfers  a  mortgage  and  re- 
ceives back  an  assignment  thereof,  said  assignment  is  voidable. 

Beed  v.  Knell,  143  N.  Y.  484. 

Payment  of  legacies  unreasonably  delayed  may  be  ordered  by 
surrogate.  Matter  of  Scheidelar,  142  N.  Y.  668. 

Executors  are  not  liable  to  a  judgment  creditor  having  an  interest 
in  land  sold  under  a  power  of  sale. 

Sayles  v.  Best,  140  N.  Y.  368. 

Where  the  surrogate  in  assessment  proceedings,  under  section  13 
of  the  Collateral  Inheritance  Act,  determined  that  certain  lega- 
cies were  exempt  from  the  tax,  such  adjudication  was  a  com- 
plete bar  to  subsequent  proceedings  by  the  district  attorney 
against  the  executors,  under  section  16  and  section  17  of  said 
act.  Matter  of  Wolfe,  137  N.  Y.  205. 

An  executor  is  liable  on  accounting  for  use  of  trust  funds  and  for 
interest  thereon.  Matter  of  Myers,  131  IST.  Y.  409. 

Liability  of  trustees  for  use  of  money  is  not  affected  by  pendency 
of  action  for  revocation  of  probate.  Id. 

Investment  of  trust  funds  in  a  firm  renders  executors  chargeable 
with  interest.  Id. 

Purchase  of  propertj'  by  one  of  the  executors  who  were  tenants 
in  common  does  not  make  them  chargeable  as  trustees. 

Carpenter  v.  Carpenter,  131  N.  Y.  101. 

The  provisions  of  Code  Civil  Procedure  (§  2610),  that  the 
article  in  which  that  section  occurs  shall  not  affect  the  liability 
of  sureties  in  a  bond  executed  before  the  enactment  of  the  chap- 
ter, does  not  refer  to  the  remedy  provided  for  enforcing  such 
liability,  and,  by  section  2606,  is  applicable  in  an  action  brought 
against  the  sureties.  Potter  v.  Ogden,  136  JST.  Y.  384. 

When  such  default  is  properly  established  by  a  decree  against  the 
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successor  in  administration  of  the  deceased  administrator  who 
furnished  the  bond  in  question,  considered.  Id. 

The  sureties  upon  an  administrator's  bond  remain  liable  to  next 
of  kin  until  they  can  show  lawful  payment  to  parties  legallv 
entitled  to  receive  it.  Id- 

Administrator  is  liable  for  proceeds  of  mortgage  collected  in 
which  his  intestate  had  a  life  interest. 

Matter  of  Hobson,  131  N.  T.  595. 

V.  SUITS  BY  AND  AGAINST. 

It  is  well  settled  that  when  services  are  rendered  to  a  testator 
under  a  contract  to  make  compensation  therefor  by  will,  repre- 
sentatives may  be  sued. 

Collier  v.  Rufledge,  136  N.  T.  621. 

The  rule  of  damages  in  such  case  is  the  value  of  the  services,  and 
the  fact  that  the  testator  was  insolvent  will  not  prevent  a  re- 
covery. Id. 

Equitable  action  may  be  brought  for  an  accounting  in  real  and 
personal  property.  Fabman  v.  Fatmhom,,  133  N.  Y.  6T4. 

The  ten  years'  Statute  of  Limitations  applies  to  a  proceeding  under 
section  2606  of  the  Code  brought  by  an  administrator  de  honis 
nan  to  compel  the  personal  representative  of  deceased  to  account. 

Matter  of  Rogers,  153  N.  Y.  316. 

"Where  foreign  administrator  has  duly  commenced  an  action  upon 
an  insurance  policy  found  in  that  state  by  ser\'ice  on  an  agent 
of  the  company,  the  courts  of  this  state  should  refuse  to  enter- 
tain jurisdiction  of  a  subsequent  action. 

Sulz  V.  Mutual  Reserve  Fwad  Life  Ass''n,  145  N.  Y.  563. 

Claims  against  estate  should  be  established  by  satisfactory  evi- 
dence. Van  Slooten  v.    Wheeler,  140  N.  Y.  624. 

An  attachment  may  be  granted  in  an  action  of  conversion  brought 
by  an  administrator  with  the  will  annexed  against  an  executor 
who  had  been  removed.     Vam  Ca7njp  v.  Searle,  147  N.  Y.  150. 

The  surrogate  has  no  power  to  compel  a  legatee  to  restore  the 
amount  of  an  overpayment,  but  the  executor  raav  sue  to  recover 
it.     _  _  Matter  of  Zang^l4A:  JST.  Y.  275. 

An  action  upon  a  claim  against  an  estate,  brought  more  than  six 
months  after  its  rejection,  is  not  barred  by  the  statute,  where 
the  executor  was  a  non-resident. 

Rayden  v.  Pierce,  144  N.  Y.  512. 

An  executor  cannot  recover  a  payment  voluntarily  made. 

Matter  of  Hodgman,  140  IST.  Y.  421. 

A  mutual  accounting  between  executor  and  executrix  and  execu- 
tion of  releases  are  a  bar  to  action  for  further  accounting  by  an 
executor.  Matter  of  Pruyn,  141  N.  Y.  544. 

Failure  to  make  a  minor  child  a  party  to  the  proceeding  is  not 
error.  "  Id. 
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One  who  loans  money  to  an  executor,  believing  it  to  be  misapplied, 
is  responsible  to  those  injured  by  conduct  of  executor. 

Gotsberg  v.  JJ.  S.  Natl.  JB<mh,  131  N.  Y.  595. 

But  where  the  party  believes  the  money  to  be  obtained  in  good 

faith  he  is  not  liable.  Id. 

VI.  PAYMENT  OF  DEBTS  AND  LEGACIES. 

Before  the  personal  estate  of  a  testator's  will  be  discharged  from 
the  burden  of  paying  the  debts,  it  must  clearly  appear  that  he 
intended  that  it  should  be. 

Sweeney  v.  Warren,  127  N.  Y.  426. 

Mere  silence  of  an  executor  after  presentation  of  a  claim  will  not 
establish  such  claim.  Matter  of  Calahan,  152  N.  Y.  320. 

"When  jurisdiction  of  the  surrogate  to  decree  payment  of  claim 
attaches.  Id. 

An  executor  is  precluded  by  section  829  of  the  Code  from  testi- 
fying on  the  settlement  of  his  accounts,  as  against  contesting 
residuary  legatees,  to  conversations  with  the  decedent  as  to  the 
merits  of  a  Saim  which  he  has  paid  and  for  which  he  is  seeking 
credit.  Matter  of  Smith,  153  K  Y.  124. 

An  assessment  for  a  local  improvement,  for  which  the  decedent 
was  not  personally  liable  under  the  terms  of  the  charter,  is  not 
a  debt  or  tax  which  the  executor  is  required  to  pay  under 
section  2719  of  the  Code.  Matter  of  Hun,  144  JST.  Y.  472. 

An  acknowledgment  of  a  debt  by  an  executor,  without  an  express 
promise  to  pay,  does  not  take  the  claim  out  of  the  Statute  of 
Limitations.  Sohutz  v.  Morette,  146  N.  Y.  137. 

An  assent  of  an  executor  to  the  correctness  of  the  account  and  a 
promise  to  pay  the  claim  as  presented  cannot  be  implied  from 
presentation  and  retention  of  the  claim.  Id. 

The  short  Statute  of  Limitations  cannot  be  evaded  by  successive 
presentations  of  claims  arising  out  of  the  same  transaction. 

Titus  V.  Pook,  145  N".  Y.  414. 

Where,  however,  an  action  to  recover  for  fraudulent  representa- 
tions is  brought  in  due  time  and  the  plaintiif  is  nonsuited,  an 
action  based  upon  such  representations  as  warranties,  brought 
within  one  year  thereafter,  is  within  the  saving  provision  of 
section  405  of  the  Code  and  is  not  barred.  Id. 

A  creditor  who  has  an  unpaid  debt  against  a  decedent  is  not  pre- 
cluded by  his  omission  to  present  debt,  pursuant  to  notice  from 
establishing  it  before  executor  is  discharged. 

Matter  of  Mullon,  145  N.  Y.  98. 

A  statement  in  a  petition  for  the  sale  of  a  decedent's  real  estate 
to  pay  debts  that  certain  persons  named  are  his  heirs  is  equiva- 
lent to  a  statement  that  such  persons  are  all  the  heirs. 

GreeMatt  v.  Hermann,  144  N.  Y.  13. 

A  bond  given  by  a  husband  to  his  wife,  without  consideration,  as 
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a  provision  for  her  support  and  as  a  gift,  is  not  enforceable 
against  his  estate.  Matter  of  Jcmies,  146  N".  Y.  78. 

A  bequest  to  testator's  widow  of  income  "  without  restraint,  de- 
duction or  interference,"  indicates  an  intent  that  she  should  hold 
the  property  in  specie.  Id. 

The  claims  of  creditors  are  preferred  to  those  of  legatees  or  de- 
visees because  the  only  interest  in  the  testator's  projDerty  that 
he  could  transmit  was  what  remained  after  pajnnent  of  his 
debts.  JSoga/ii  v.  Kavanaugh,  138  IST.  Y.  417. 

The  primary  funds  for  the  payment  of  debts  and  legacies  is  the 
personal  estate,  and  the  real  estate  cannot  be  resorted  to  until 
the  personalty  is  exhausted  in  tlie  ordinary  course  of  adminis- 
tration. Id. 

An  action  in  equity  is  not  a  proper  proceeding  for  ascertaining 
who  are  creditors  of  the  estate,  etc.  Id. 

Surrogate's  Court  has  no  power  to  pass  upon  an  executor's  personal 
claim  except  upon  judicial  settlement  of  his  accounts. 

Matter  of  Ryder,  129  N.  Y.  640. 

A  debt  due  cannot  be  compromised  by  one  a  stranger  to  the  estate, 
though  letters  are  afterwards  received. 

Stuter  V.  McEntee,  142  IST.  Y.  200. 

The  fact  of  such  payment  may  be  used  in  mitigation  of  damages. 

Id. 

Eemaindermen  have  the  right  to  compel  life-tenant  to  give  se- 
curitv  for  proceeds  of  sale  of  realty. 

Matter  of  Blauvett,  181  E".  Y.  249. 

VII.  SALE  OF  KEAL  PEOPEETY  TO  PAY  DEBTS. 

Where  will  conferred  a  power  of  sale  upon  the  executors  for  the 
purpose  of  paying  debts,  but  sufficient  personal  estate  was  found, 
no  title  will  be  acquired  under  a  conveyance  executed  by  the 
executors  to  a  party  in  interest  who  has  knowledge  of  the  facts 
and  is  not  a  purchaser  for  value. 

Sweeney  v.  Warren,  127  N.  Y.  426. 

A  discretionary  power  of  sale  in  an  executor  for  the  purpose  of 
paying  debts  may  be  exercised  by  the  executor  for  the  purpose 
of  satisfying  a  debt  found  to  be  due  to  himself  upon  his  final 
accounting.  O'Flynn  v.  Powers,  136  1^.  Y.  412. 

The  limitation  in  Code  Civil  Procedure  (§  2750),  of  three  years  after 
letters  within  which  a  creditor  may  petition  for  the  sale  of  real 
property,  was  not  intended  to  cut  off  the  existing  right  of  a 
creditor  under  the  statute  previously  in  force.  Id. 

Such  right  on  the  part  of  an  existing  creditor  is  saved  by  the  pro- 
visions of  section  3352.  Id, 

In  proceedings  to  sell  lands  for  debts,  it  is  not  necessary  for  the 
petition  to  state  that  the  debt  was  "  founded  upon  a  debt  which 
was  in  controversy  in  the  action,"  in  the  language  of  Code  Civil 
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Procedure  (§  2750),  but  that  requirement  may  be  effectually  sup- 
plied by  proof.  Matter  of  Bingham,  127  N.  Y.  296. 

Circumstances  under  which,  held,  that  the  reason  presumptively 
was  that  the  claim  was  disputed  and  that  the  alleged  debt  was 
in  controversy.  Id. 

The  omission  to  name  a  mortgagee  in  an  original  petititon  or  cita- 
tion will  not  invalidate  proceedings  where  the  omission  is  sub- 
sequently cured.  Id. 

The  omission  from  the  petition  of  a  parcel  of  real  estate  will  not 
invalidate  proceedings.  Id. 

"Where  creditor  has  not  been  guilty  of  laches  the  fact  of  misap- 
propriation of  funds  by  executor  will  not  defeat  proceeding.    Id. 

It  seems  that  for  the  purpose  of  preserving  a  claim  from  the  three 
years'  limitation  a  lis  pendens  may  be  filed  in  proceedings  upon 
a  reference  of  the  claim  against  the  executors  under  the  statute. 

Id. 

Circumstances  under  which,  held,  not  to  make  debts  of  testator  a 
charge  on  his  real  estate  so  as  to  defeat  proceedings  in  a  Surro- 
gate's Court  to  sell  such  lands.  Id. 

Where  the  will  of  a  testator,  largely  indebted  and  possessing  an 
inconsiderable  personal  estate,  directed  his  executors  and  trus- 
tees to  pay  all  his  just  debts  and  gave  them  all  his  property, 
both  real  and  personal,  upon  certain  specified  trusts,  for  the 
benefit  of  his  wife  and  children,  and  gave  them  power  and 
authority  to  sell  and  convey  any  and  all  real  estate,  etc.,  the 
executors  were  vested  with  a  general  and  unlimited  power  of 
sale.  Matter  of  Gamtert,  136  ISl.  Y.  106. 

In  such  case  the  debts  are  not  made  a  charge  upon  the  real  estate, 
and  the  creditor  must  seek  his  remedy.  Id. 

The  creditor,  as  a  beneficiary  of  the  power  of  sale,  can  compel  its 
execution.  Id. 

VIII.  ACCOUNTING  AND  FEES. 

Executors  are  not  entitled  to  one-half  commissions  for  receiving 
assets  of  the  estate  which  have  come  to  them  already  invested, 
before  their  conversion  into  money  or  acceptance  as  cash  by 
those  entitled  thereto.  Matter  of  MoAlpine,  126  N.  Y.  285. 

The  rule  in  Matter  of  Willets,  112  N.  Y.  289,  disallowing  full 
commissions  to  several  trustees  accounting  for  income,  where 
such  income  amounts  to  less  than  $100,000,  explained  and  ap- 
plied. .     -^• 

The  rule  of  double  commissions  to  the  same  person  first  m  the 
character  of  executor  and  then  in  that  of  trustee,  applied.       Id. 

An  allowance  to  executors  for  counsel  fees  incurred  in  resistmg 
an  application  to  revoke  their  letters  on  the  ground  of  irrespon- 
sibility, rests  in  the  discretion  of  the  surrogate. 

Matter  of  O'Brien,  145  N.  Y.  379. 
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Appraisers  have  no  right,  no  matter  how  large  the  estate,  to  de- 

■  mand  or  receive  more  than  the  statute  allows,  unless  interested 
parties  consent  to  larger  fees.   Matter  of  Harriot,  145  N.  Y.  540. 

When  finding  based  on  the  appraisers'  affidavits  that  each  of  them 
had  been  actually  and  necessarily  employed  fifty  days  in  making 
the  inventory  cannot  be  sustained.  Id. 

Where  the  executor  applies  for  taxation  of  appraiser's  fees  after 
the  same  have  been  paid  by  him,  the  next  of  kin  of  the  testator 
or  the  legatees  have  the  right  to  be  heard,  either  on  the  appli- 
cation itself  or  by  affirmative  motion  to  vacate  the  order  made 
thereon.  Id. 

IX.  TEUSTS. 
Repairs  to  real  estate  set  aside  as  part  of  the  trust  fund  should 
be  paid  by  executor  and  not  from  capital  of  trust  fund. 

Stevens  v.  Meloher,  152  N.  Y.  551. 
Where  a  portion  only  of  a  trust  fund  is  set  apart,  the  executors 
agreeing  that,  until  the  residue  is  set  up,  the  oeslMi  que  i/rust 
shall  receive  "  the  interest  to  which  she  is  in  law  entitled  on 
the  unpaid  part  of  her  trust  legacy,"  she  is  entitled  to  the 
interest  which  the  law  allows  at  the  time  it  accrues.  Id. 

'^o  trust  was  created  by  the  will  giving  widow  use  of  house  and 
personalty,  and  on  her  death  to  children. 

MatUr  of  Collins,  144  N.  Y.  522. 

Exemption ;  See  Edoecution. 

Ex  Post  Facto  Laws  ;  See  GonstiVwbional  Lam. 

Express  Companies  ;  See  Carriers. 

Extortion ;  See  Criminal  Law. 

A  person  may  be  convicted  of  the  crime  of  attempting  to  extort 
money,  although  the  person  threatened,  and  who  paid  the 
money,  was  acting  as  a  decoy  for  the  police  at  the  time. 

People  V.  Gardner,  144  N".  Y.  119. 
Where  the  prosecution  on  a  trial  for  an  attempt  to  extort  money 
has  given  evidence  of  prior  intimacy  between  the  defendant 
and  complainant,  it  is  error  to  exclude  evidence  to  show  that 
in  his  relations  with  the  complainant  defendant  was  acting 
under  the  direction  of  the  Society  for  the  Prevention  of  Crime. 

Id. 
The  crime  of  extortion  is  a  felony  under  the  Penal  Code. 

PeojyJe  v.  Hughes,  13Y  N.  Y.  29. 

What  threats  by  an  officer  of  a  labor  organization  are  sufficient 

to  sustain  an  indictment  for  extortion.  Id. 
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"What  does  and  what  does  not  amount  to  illegal  boycotting  of  a 
firm.  Jd. 

Threat  to  prevent  employes  from  resuming  work  unless  money  is 
paid  in  violation  of  Penal  Code. 

People  V.  Barondess,  133  N.  Y.  649. 

Extra  Allowance ;  See  Costs. 

Extradition ;  See  Criminal  Law. 

A  fugitive  from  justice,  surrendered  to  the  authorities  of  this 
state,  can  be  held  or  tried  here  for  another  crime  than  that 
charged  in  the  warrant,  where  the  act  for  which  he  was  extra- 
dited and  that  for  which  he  is  indicted  are  the  same. 

People  ex  rel.  Post  v.  Cross,  135  N.  T.  636. 

Whether  the  rule  would  be  the  same  with  respect  to  the  trial  of 
a  person  extradited  for  another  and  different  offense, — qumre. 

Id. 

The  obligations  of  the  states  to  surrender  to  each  other  persons 
charged  with  crime  is  not  founded  upon  comity  or  treaty,  but 
upon  the  plain  provisions  of  the  Federal  Constitution  found  in 
article  4,  section  2.  Jd. 


Factor  ;  See  Agency  ;  Bailment. 

False  Imprisonment ;  See  Malicious  Prosecution. 

An  information  showing  that  burglary  had  been  committed, 
made  on  information  and  belief,  protects  the  party  making  the 
same  from  action  for  false  imprisonment. 

Swart  V.  Richa/rd,  148  IST.  T.  264. 
"When  action  for  false  imprisonment  will  not  lie  against  justice 
who  refused  bail.  Austin  v.  Vroomam,  128  N.  Y.  229. 

Where  the  acts  causing  an  unlawful  arrest  are  doubtful  the  ques- 
tion should  be  submitted  to  the  jury. 

Ca/rsen  v.  Dessau,  142  N.  Y.  445. 
Causes  of  action  for  slander  and  false  imprisonment  cannot  be 
joined  in  same  complaint. 

Be  Wolfe  v.  Abraham,  151  K  Y.  186. 

One  procuring  the  execution  of  a  void  process  is  liable  for  false 

imprisonment,  Hewitt  v.  Jyewiv/rger,  141  N.  Y.  538. 

False  Pretense  ;  See  Criminal  Law. 
TJnder  an  indictment  for  obtaining  an  indorsement  on  a  note  by 
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false  pretenses,  with  intent  to  defraud  the  indorser,  question  of 
fraudulent  intent  is  one  for  the  jury  to  determine. 

People  V.  Cole,  affirmed  without  opinion,  137  K  T.  531. 

The  courts  of  a  county  in  which  false  representations  are  made 
for  jurisdiction  of  offenses  which  are  committed  in  another 
county.  People  v.  PecTcens,  153  N.  Y.  576. 

An  indictment  for  false  pretenses  is  sufficient  if  it  states  and 
negatives  one  false  pretense.  Id. 

An  indictment  for  obtaining  a  deed  by  false  pretenses  which 
gives  a  description  of  the  premises  and  states  the  consideration, 
the  names  of  the  grantor  and  grantee  and  the  value  of  the 
deed,  sets  out  the  deed  sufficiently.  Id. 

A  statement  that  the  land  was  of  a  certain  value  is  a  sufficient 
allegation  of  the  value  of  the  deed.  Id. 

False  and  Fraudulent  Representations ;   See  Cancellation ;  Corv- 
t/racts  ;  Estoppel ;  Fraud  ;  Sales  ;    Vendor  and  Purchaser. 

"What  representations  of  material  fact  not  known  to  be  true 
amounts  to  actual  fraud.         Iladcock  v.  Osmer,  153  N.  Y.  604. 

Positive  assertions  of  existing  facts  known  to  be  false  are  affir- 
mations of  fact  and  not  mere  expressions  of  opinion. 

People  V.  PecTcens,  153  IS.  Y.  576. 

Federal  Courts ;  See  Courts  ;  Constitutional  Lam. 

Fees ;  See  Attorney  /  Costs ;    Office ;  Executors  and  Adnwnistra- 
tors. 

Feigned  Issue ;  See  Equity  Practice. 

Felony ;  See  Criminal  Law. 

A  crime  punishable  by  imprisonment  not  exceeding  five  years  is 
a  felony.  People  v.  Hughes,  137  'S.  Y.  29. 

Fences ;  See  Rwilroads. 

Ferries ;  See  Constitutional  Lam  /  New  YorTc  City. 

Fires,  Fire  Laws  and  Firemen ;  See  Municipal  Corporations. 

Common  law  did  not  require  unusual  precautions  against  a  dan- 
ger which  owner  was  not  bound  to  anticipate. 

Pauley  v.  Steam,  Oanige  amd  Lantern  Co.,  131  !N".  Y.  90. 

If  a  factory  was  not  especially  exposed  to  fire,  the  owner  was 
not  bound  to  erect  fire  escapes  before  enactment  of  the 
statute.  Id. 

Duty  imposed  by  statute  is  measured  by  its  terms.  Id. 
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Employe  may  maintain  action  for  failure  to  comply  -with  the 
statute.  /^. 

Section  1932  of  the  Consolidated  Act  does  not  apply  to  the  speed 
of  engines  of  the  iire  department  when  going  to  fires. 

Farley  v.  Mayor,  152  N.  T.  222. 

The  driver  of  a  hose  cart  does  not  assume  the  risk  of  the  condi- 
tion of  the  streets  resulting  from  culpable  negligence  of  the 
city.  Id. 

Fish. 

A  lease  by  one  tenant  in  common  to  oyster  beds  does  not  prevent 
other  tenants  from  taking  oysters. 

Mott  V.  Underwood,  148  1^.  Y.  463. 

Fisheries  ;  See  Game  Law. 

Fixtures. 

When  right  of  tenant  to  remove  fixtures  must  be  exercised  before 
he  abandons  his  right  to  remove  such  fixtures. 

Talbot  V.  Cruger,  151  E".  Y.  IIY. 

In  determining  as  between  mortgagor  and  mortgagee,  whether 
articles  are  or  are  not  fixtures,  the  same  rules  prevail  which  are 
applicable  to  cases  arising  between  grantors  and  grantees. 

McFadden  v.  Allen,  134  E".  Y.  489. 

The  lien  of  a  mortgage  upon  buildings  and  machinery  subse- 
quently added  to  the  property  by  a  purchaser  in  possession, 
under  an  agreement  by  which  he  is  to  receive  a  deed  upon 
payment  of  certain  consideration,  considered.  Id. 

It  seems  that  in  such  case  the  mortgage  is  prior  to  the  agreement 
made  between  the  mortgagor  and  his  vendee  with  reference  to 
the  fixtures.  Jd. 

Food;  See  ConstitMtional  Lam. 

The  addition  of  a  foreign  and  artificial  ingredient  to  a  food 
product  is  an  adulteration.      People  v.  Oi/rard,  145  E.  Y.  105. 

Forcible  Entry  and  Detainer ;  See  Ejectment. 

Foreclosure ;  See  Mm-tgages. 
I.  By  Adveetisement. 
II.  By  Action  of  Foreclosure  and  Sale. 

1.  Mortgage  and  its  Effect. 

2.  General  Practice. 

3.  Judgment. 

4.  Sale  and  Rights  of  Purchaser. 
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I.  BY  ADYEETISEMENT. 

Foreclosure  by  advertisement  will  bind  an  assignee  appointed 
after  first  publication  of  notice. 

Ostrander  v.  Hart,  130  K  Y.  406. 

"Where  the  sum  due  on  a  mortgage  may  be  ascertained  by  com- 
putation, it  may  be  foreclosed  By  advertisement. 

Lewis  V.  D wane,.  141  K  Y.  302. 

Where  no  objection  is  made  upon  notice  of  sale  and  for  years 
thereafter,  the  amount  ascertained  to  be  due  will  not  be  criti- 
cally regarded.  Id. 

"When  prior  mortgagee  is  not  entitled  to  the  severe  and  excep- 
tional remedy  of  a  strict  foreclosure,  requiring  defendant  to 
redeem  within  a  specified  time,  without  directing  a  sale  of 
the  mortgaged  premises.     Moulton  v.  Cornish,  138  IS".  Y.  133. 

Whether,  under  the  provisions  of  the  Code  of  Civil  Procedure, 
there  can  be  a  strict  foreclosure, — query.  Id. 

II.  BY  ACTION  OF  FORECLOSUEE  AND  SALE. 

1.  Mortgage  and  its  Effect. 

The  condemnation  of  a  portion  of  mortgaged  property,  prior  to 
foreclosure,  withdraws  from  the  lien  of  the  mortgage  the 
property  so  condemned. 

Matter  of  City  of  Rochester,  136  N.  Y.  83. 

Eights  of  junior  mortgagee,  who  was  not  made  party  to  an 
action  made  prior  to  the  mortgage,  considered. 

Benton  v.  Ontario  Co.  Nat.  Bank,  150  N.  Y.  126. 

A  party  is  not  chargeable  with  knowledge  of  the  commence- 
ment of  a  foreclosure  action  obtained  oy  his  attorney  while 
working  for  another.  Id. 

The  transfer  by  a  mortgagee  of  a  promissory  note  of  the  mort- 
gagor, which  was  to  be  applied  on  the  mortgage  when  paid, 
operates  as  a  payment  so  long  as  it  remains  in  the  hands  of 
the  transferee.  Fitch  v.  McDowell,  145  K  Y.  498. 

The  holder  of  such  note  takes  no  interest  in  the  mortgage,  and  is 
not  entitled  to  priority  of  payment  over  the  holder  thereof.  Id. 

An  inaccurate  description  of  the  premises  in  a  mortgage  is  cured 
by  a  reference  therein  to  the  deed  to  the  mortgagor,  which 
gave  a  correct  description.     Bernstein  v.  NeaUs,  144  N.  Y.  347. 

2.  General  Practice. 

Where  plaintiff  in  a  foreclosure  suit  made  a  prior  lienor  a  party, 
seeking  relief  against  the  prior  lien,  and  a  sale  was  ordered 
subject  to  the  lien,  allegations  in  the  answers  of  other  defend- 
ants, unsupported  by  evidence,  cannot  be  accepted  as  proof. 

Quimlan  v.  Stratton,  128  JSL  Y.  659. 
An  omission  to  serve  persons  who  are  unnecessarily  made  par- 
ties is  not  prejudicial  to  other  defendants. 

Wager  v.  Linh,  150  N.  Y.  549. 
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Proof  of  a  bond  given  by  a  grantee  to  the  mortgagee  condi- 
tioned for  the  payment  of  any  mortgage  deed  remaining 
after  the  remedy  against  the  land  is  exhaustible  is  admis- 
sible. _  Id. 

The  party  having  the  first  lien  is  entitled  to  satisfaction  from 
surplus  money.  QuacTcenbush  v.  O'Hare,  129  N.  Y.  485. 

The  right  to  have  securities  marshaled  can  be  enforced  only 
where  all  parties  and  the  entire  fund  are  before  the  court.     Id. 

"Where  the  trustee  of  a  mortgagee  to  secure  bonds  has  left  the 
country,  no  previous  demand  by  a  bondholder  is  necessary 
before  commencing  foreclosure. 

EUlinger    v.  Persian  Rug  and  Carpet  Co.,  142  E".  Y.  189. 

Application  for  appointment  of  a  new  trustee  is  not  required 
before  beginning  action.  Id. 

A  statutory  foreclosure  is  not  rendered  void  because  taken  against 
a  parcel  which  is  not  primarily  liable. 

Jenks  V.  Quvnn,  137  N.  Y.  223. 

It  seems,  however,  that  equity  would  require  the  land  primarily 
chargeable  with  the  payment  of  the  mortgage  to  be  sold  first 

Id. 

It  seems  that  if  a  purchaser  of  real  property  subject  to  an  ex- 
isting mortgage  intends  to  assert  title  to  fixtures  which  he 
has  erected  upon  the  mortgaged  premises  by  virtue  of  a  spe- 
cial agreement,  he  is  bound  to  do  so  in'  the  foreclosure 
action.  McFadden  v.  Allen,  134  N.  Y.  489. 

The  plaintiff  is  not  obliged  to  produce  the  bond  upon  the  trial 
where  its  making,  execution  and  delivery  are  admitted  by  the 
answer.  >  Anderson  v.  Culver,  127  IST.  Y.  377. 

Evidence  of  collusion  is  admissible  in  an  action  to  foreclose  a  corpo- 
rate mortgage  brought  on  request  of  a  competing  company. 
Farmers'  Loan  <£;  Trust  Co.  v.  JV.  Y.  a;  Northern  It.  Co., 
150  ]Sr.  Y.  410. 

An  action  to  foreclose  a  mortgage  on  real  property  is  within  the 
provisions  of  subdivision  1,  section  3253  of  the  Code,  limiting 
an  extra  allowance  to  $200. 

Waterhury  v.  Tucker  &  Carter  Cordage  Co.,  152  IST.  Y.  610. 

An  order  of  the  General  Term  reversing  an  order  allowing  an 
amendment  of  the  complaint  after  trial,  in  an  action  of  fore- 
closure, by  setting  up  an  admission  from  the  mortgage  by 
mistake  of  land  intended  to  be  covered  by  it,  and  asking  a  refor- 
mation of  the  mortgage,  is  discretionary. 

Sprague  v.  Cochran,  144  JST.  Y.  104. 

3.  Judgment. 

"When  judgment  of  foreclosure  did  not  determine  a  wife's  right  to 
dower  against  a  purchaser  at  the  sale,  or  his  grantee. 

Nelson  V.  Brown,  144  N.  Y.  384. 
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Judgment  following  the  prayer  of  the  complaint  that  junior 
mortgage  be  paid  from  proceeds  of  sale  is  binding  upon  senior 
mortgage  and  is  a  bar  to  an  action  to  foreclose  his  mortgage. 

Jaoohie  v.  MicUe,  144  N.  T.  237. 

An  amendment  of  a  judgment  of  foreclosure  in  an  action  in  which 
the  mortgage  trustee  was  made  a  party  but  did  not  answer,  by 
directing  such  trustee  to  convey  to  the  purchaser  at  the  sale,  is 
at  most  voidable.     Harrison  v.  JJnicm  Trust  Co.,  144  N.  Y.  326. 

Where  the  complaint  in  an  action  of  foreclosure  alleges  that  the 
mortgage  was  given  by  the  executrix  in  pursuance  of  a  power 
of  sale  m  the  will,  and  the  widow,  both  as  executrix  and  indi- 
vidually, and  the  infant  remaindermen  are  made  parties  there- 
to, the  judgment  therein  is  conclusive  as  to  those  facts  against 
all  the  defendants,  and  a  purchaser  at  a  sale  thereunder  will 
take  a  good  title.  Boa/rty  v.  MoBermott,  146  N.  T.  296. 

4.  Sale  and  Eights  of  Purchaser. 

"Where  the  owner  of  the  equity  has  not  been  made  a  party  to  the 
foreclosure  suit  the  purchaser  at  the  sale  becomes  an  assignee  of 
the  mortgage.  Townshend  v.  Thomson,  139  N.  Y.  152. 

"What  evidence  is  insufficient  to  relieve  the  purchaser  at  a  fore- 
closure sale  from  his  purchase  on  a  grant  that  the  owner  of  fee 
was  not  served.  0^ Connor  v.  FeUx,  147  N.  Y.  614. 

A  resale  may  be  ordered  where  the  defendant  was  misled  into 
neglecting  to  attend  the  sale  by  an  oral  agreement  of  plaintiff's 
attorney  that  the  full  amount  of  the  mortgage  would  be  bid. 
Mutual  Life  Ins.  Co.  v.  CBonnell,  146  K  Y.  275. 

Foreign  Corporations ;  See  Corporations. 
A  foreign  corporation  shown  to  have  been  legally  incorporated 
and  entitled  to  recognition  in  the  state  where  it  was  organized, 
is  entitled  to  recognition  in  this  state  in  the  absence  of  any 
statute  affecting  it,  unless  it  appears  that  the  corporation  was 
formed  to  do  acts  prohibited  by  the  laws  of  this  state. 

Dema/rest  v.  Flach,  128  IST.  Y.  205. 
State  may  exclude  all  foreign  corporations  save  those  in  employ 
of  Federal  Government  or  engaged  in  interstate  or  foreign  com- 
merce. 

People  ex  rel.  Southern  Oil  Com/pam,y  v.  Wemple,  131 IST.  Y.  64. 
A  foreign  corporation  created  for  the  purpose  of  dealing  in  real 
estate  may  transact  such  business  in  tnis  state. 

Lancaster  v.  Amsterokum  Improvement  Co.,  140  N.  Y.  576. 

It  is  not  the  policy  of  this  state  to  prevent  a  foreign  corporation 

from  transacting  lawful  business  in  this  state.  Id. 

The  facts  that  all  the  business  done  by  a  foreign  corporation  is 

in  this  state  will  not  deprive  it  of  recognition  in  this  state.    Id. 

Foreign  Judgments ;  See  ConjJAot  of  Laws  ;  Evidence. 
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Foreign  Laws ;  See  ConjUct  of  Lcms  ;  Jbkidence. 
Foreigners;  See  Aliens. 

Forfeiture;  See  Contracts;  Insurance. 

Forgery  ;  See  Criminal  Lam. 

One  who  procures  a  forged  signature  to  be  written,  being  present 

at  the  time,  is  properly  charged  as  a  principal. ' 

People  V.  Tower,  135  N.  Y.  467. 
Indictment  charging  forgery  when  not  demurrable  is  charging 

two  crimes.  People  v.  Altmam,,  147  K  Y.  473. 

Checks  found  on  defendant  cannot  be  proved  in  evidence  unless 

they  are  shown  to  be  forgeries.  Id. 

Error  to  refuse  to  submit  question  of  criminal  intent  to  jury. 

People  V.  Wiman,  148  ]n".  Y.  29. 
An  unauthorized  alteration  of  an  instrument  before  execution 

does  not  constitute  a  forgery. 

People  V.  Underhill,  142  N.  Y.  38. 
An  instrument  of  a  corporation  is  falsified  only  when  it  is  altered 

after  execution.  7"^. 

A  paper  is  not  a  writing  until  it  is  signed.  Id. 

Former  Adjudication ;  See  Estoppel  ;  Judgments;  Stare  Decisis. 

The  findings  of  a  court  in  a  prior  action  between  the  same  parties 
on  the  precise  point  involved  in  a  subsequent  action,  does  not 
constitute  a  bar,  unless  followed  by  a  judgment  based  thereon. 

Springer  v.  JBien,  128  N.  Y.  99. 

Li  an  action  by  a  trustee  of  an  estate  to  compel  an  accounting  the 
beneficiaries  are  bound  by  an  adjudication  dismissing  the  com- 

Elaint  on  its  merits.  Matter  of  StroMt,  126  N".  Y.  201. 

en  a  trustee  may  sue  in  his  own  name,  the  beneficiaries  are 
bound  by  the  results  of  the  action.  Id. 

When  it  must  be  presumed  that  the  acts  were  distinct  and  separate 
offenses.  People  v.  Dewey,  affirmed,  128  JST.  Y.  606. 

Judgment  in  a  former  action,  although  defendant  participated  in 
it  only  on  notice,  is  binding. 

Carleton  v.  Lomba/rd,  Ayres  <&  Co.,  149  IST.  Y.  137. 
Evidence  held  insufficient  to  prove  that  counter-claim  was  not  dis- 
posed of  and  was  not  considered  on  its  merits  in  a  former  action. 

Wright  v.  Miller,  147  N.  Y.  362. 
Acceptance  of  offer  of  judgment  of  some  articles  claimed  in  re- 
plevin suit  fixes  titles  of  ownership  of  other  articles  in  party 
makmg  offer.  Shepherd  v.  Moodhe,  150  N.  Y.  183. 

A  judgment  in  favor  of  a  landlord  in  summary  proceedings  for 
non-payment  of  rent  is  a  bar  to  an  action  by  the  tenant  to 
cancel  the  lease.  Cochran  v.  Beich,  151  N.  Y.  122. 
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When  General  Term  vacated  but  did  not  deny  the  application  by- 
attorney  for  lunatic  for  allowance,  this  decision  was  not  a  bar 
to  an  action  against  the  estate  of  the  lunatic  after  his  death 
founded  on  the  claim  for  services. 

Carter  v.  Beckwith,  128  N.  T.  312. 

A  Surrogate's  Court  has  no  jurisdiction  over  realty  left  by  a  de- 
cedent or  its  avails,  unless  so  provided  bya  will  or  by  a  statute. 

Sweeney  v.    Warren,  127  K".  Y.  426. 

In  the  absence  of  proof  by  the  record  of  what  questions  were 
litigated,  or  of  the  grounds  of  reversal,  an  order  of  reversal  is 
not  available  as  a  previous  adjudication  of  the  validity  of  the 
contract.  JJnglish  v.  Marvin,  128  N.  Y.  380. 

A  party  relying  on  a  former  adjudication  must  show  that  the 
point  involved  was  shown  in  a  former  suit.  Id. 

A  judgment  recovered  by  a  married  woman  in  an  action  to 
which  her  husband  was  not  a  party,  reversed  on  appeal,  is  not 
a  bar  to  a  subsequent  action  by  the  husband  upon  the  same 
claim.  Stamp  v.  Frmiklin,  144  'E.  Y.  607. 

To  conclude  either  of  the  parties,  the  judgment  must  be  conclu- 
sive upon  both.  iSfelson  v.  Brown,  144  N.  Y.  384. 

Judgment  upon  failure  to  perform  some  preliminary  act  is  not  a 
bar  to  another  action  begun  after  the  performance  of  such  act. 

Bose  V.  Handey,  141 JST.  Y.  366. 

Whether  additional  facts  preclude  a  new  action  after  judgment 
absolute,  upon  stipulation, — qumre.  Id. 

A  judgment  which  establishes  that  upon  the  existing  facts  plain- 
tiff had  no  valid  title  is  not  a  bar  to  an  action  based  upon  a 
title  attached  to  a  subsequent  possession. 

Kvng  V.  Townshend,  141  N.  Y.  358. 

Kecovery  of  a  void  judgment  is  not  a  bar  to  another  action  for 
.  the  same  cause.  Beed  v.  Chilson,  142  N.  Y.  152. 

Upon  the  sale  of  salvage  of  a  wrecked  vessel,  a  foreign  admiralty 
court  has  no  power  to  award  the  surplus  to  a  third  party  as 
claimant.  China  Mut.  Ins.  Co.  v.  Force,  142  N.  Y.  90. 

It  seems  that  the  construction  of  a  contract  adopted  by  the  court 
in  awarding  a  mcmdanvus  against  a  state  comptroller  is  not 
conclusive  upon  the  state  in  a  subsequent  proceeding  on  the 
same  claim  before  the  Board  of  Claims. 

Parmenter  v.  State,  135  N.  Y.  154. 

In  an  action  for  the  cancellation  of  an  agreement  for  separation 
made  before  an  action  for  divorce  was  begun  upon  evidence 
dehors  the  instrument  showing  its  invalidity,  the  judgment  in 
the  action  for  divorce  was  not  a  bar. 

Galusha  v.  Oalusha,  138  N.  Y.  272. 

A  decision  of  a  surrogate  construing  a  disposition  of  personal 
property  is  not  conclusive  in  an  action  to  construe  the  will  as 
to  real  estate.  Corse  v.  Chapman,  153  IS".  Y.  466. 
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A  former  judgment  cannot  be  nullified  by  the  production  of  an 
earlier  judgment  not  presented  in  the  second  action. 

Shaw  V.  Broadhent,  129  IST.  Y.  114. 

In  order  to  be  a  bar  a  judgment  should  be  in  his  favor  and  upon 
the  same  facts  presented  in  a  subsequent  case.  Id. 

An  issue  in  a  former  action  erroneously  decided  does  not  estop 
the  parties  in  a  subsequent  action.  Id. 

Dismissal  of  a  former  action  does  not  bar  a  new  action  unless  it 
includes  some  material  issue  common  to  both  cases. 

Eose  V.  City  of  Yonkers,  133  N.  Y.  316. 

The  rule  of  res  adjudioata  applies  to  all  judicial  determinations. 

Culross  v.  Gibbons,  130  IST.  Y.  447. 

A  judgment  in  a  creditor's  suit  prosecuted  by  an  assignee  for 
creditor  who  has  been  substituted  as  such  as  plaintiff  in  that 
action,  is  not  conclusive  upon  the  same  plaintiff  in  a  similar 
subsequent  suit  brought  by  him  individually. 

ColUns  V.  Hydorn,  135  N.  Y.  320. 

Such  former  judgment  is  not  conclusive  upon  the  principle  ap- 
plicable to  judgments  m,  rem,.  id. 

A  prior  mortgagee,  who  has  foreclosed  her  mortgage  without 
making  a  junior  mortgagee  a  party,  and  purchased  in  a  part  of 
the  premises  at  the  sale,  may  maintain  another  action  to  fore- 
close her  mortgage  against  the  omitted  party. 

Moulton  V.  Cornish,  138  N.  Y.  133. 

A  recovery  in  a  former  action  against  a  trustee  of  simple  interest 
upon  the  plaintiff's  claim,  is  a  bar  to  a  subsequent  action  to 
charge  his  personal  representatives  with  compound  interest 
upon  the  same  claim.  Price  v.  Holmam,,  135  JST.  Y.  124. 

In  an  action  against  a  town  to  recover  on  coupons  attached  to  its 
bonds  issued  in  aid  of  a  railroad,  the  defendant  is  estopped 
from  questioning  the  validity  of  such  bonds  by  a  judgment 
rendered  against  it  in  an  oquitable  action  brought  by  it  against 
the  present  plaintiffs  for  the  cancellation  of  such  bonds. 

Williamisburgh  Sa/oings  Bh.  v.  Town  of  Solon,  136  N.  Y.  465. 

It  seems  that  the  former  judgment  is  conclusive  upon  the  general 
question  of  the  validity  of  the  bonds.  Id. 

"Whenever  the  same  issue  arises  between  the  parties  in  whatever 
form  of  action,  and  whether  involved  directly  or  collaterally, 
they  are  forever  precluded  from  averring  and  proving  the  fact 
to  be  otherwise.  House  v.  Lochwood,  137  N.  Y.  259. 

A  finding  that  a  deed  was  intended  as  a  mortgage,  unnecessarily 
made  in  an  action  to  compel  the  delivery  of  an  entirely  dif- 
ferent deed,  was  not  conclusive  in  a  subsequent  action.  Id. 

A  judgment  against  a  party  is  admissible  in  a  subsequent  similar 
action.  Dyett  v.  Hyman,  129  IST.  Y.  351. 

Discontinuance  of  an  action  as  to  some  does  not  deprive  a  judg- 
ment of  its  validity  as  against  others.  -''*• 
149 
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The  appearance  of  a  party  in  different  capacity  in  each  action 
does  not  deprive  judgment  of  its  conclusiveness.  Id. 

A  party  to  an  action  is  not  bound  by  determination  of  a  former 
action  to  which  he  was  not  a  party. 

Ostrmder  v.  Ma/rt,  130  N.  Y.  406. 

A  judgment  for  specific  performance  of  contract,  sought  to  be 
avoided  because  of  error,  does  not  bind  subsequent  purchaser 
raising  same  objection.  Dvngley  v.  Bon,  130  N.  Y.  607. 

Judgment  against  parties  in  a  former  action  is  binding  upon 
them  in  a  later  action.  Tcmziede  v.  Jumel,  133  E".  Y.  614. 

A  party  to  a  subsequent  action  is  controlled  by  decision  of  some 
point  in  former  action.  Id. 

Claim  to  an  estate  in  fee  is  not  barred  by  the  execution  of  a 
certificate  vesting  a  life  estate  under  decree  in  partition. 

YieU  V.  Xeeler,  129  N.  Y.  190. 

Where  the  validity  of  a  lease  is  decided,  such  judgment  cannot  be 
attacked  in  a  subsequent  action  on  ground  of  invalidity  of  lease. 

Sohn  V.  Hutch,  133  K  Y.  64. 

A  verdict  of  acquittal  on  ground  of  variance  cannot  be  claimed  in 
a  later  action  to  have  been  allowed  on  merits. 

People  V.  MeaJeim,  133  N.  Y.  214. 

An  adjudication  by  a  surrogate  in  a  collateral  inheritance  tax 
proceeding,  that  a  certain  amount  of  property  passed  to  the  re- 
siduary legatees,  is  only  conclusive  upon  the  subject  of  taxation. 
Trustees  of  Amherst  College  v.  Bitch,  151  N.  Y.  282. 

An  order  requiring  a  relative  to  pay  a  certain  sum  a  week  for 
the  support  of  a  poor  person  is  not  res  adjudicata  in  an  action 
upon  such  order  to  show  that  it  had  been  terminated  by  the 
discharge  from  the  poorhouse  of  such  person,  followed  by  sub- 
sequent self-support.  Ald/ridge  v.  Walker,  151  N".  Y.  527. 

Franchise ;  See  Corporation. 

Fraud;  See  Contracts;  Deceit;  False Bepresentations ;  Iraudulent 
Conveyances  /  Beformation  of  Insi/ruments  /  Sales. 

A  recommendation  of  credit  given  to  an  insolvent  person  ad- 
dressed to  "  Mr.  H."  justifies  any  one  of  that  name  in  acting 
on  it.  Hadcoch  v.  Osmer,  153  N.  Y.  604. 

The  title  of  a  buyer  of  goods  cannot  be  impeached  on  the  ground 
of  fraud  without  showing  that  the  false  representations  alleged 
to  constitute  the  fraud  were  relied  upon  by  the  seller  and 
induced  the  sale.    Hotchhins  v.  Third  Wat.  Bh.,  127  N.  Y.  329. 

It  seems  that  if  the  buyer  is  insolvent  and  conceals  the  fact  from 
the  seller,  the  title  of  the  property  is  not  changed  and  may  be 
reclaimed  by  the  seller.  /^_ 

But  mere  insolvency  without  the  intent  to  defraud  is  not 
suiflcient.  /^. 
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Evidence  tending  to  establish  such  fraudulent  intent  considered 
and  held  sufficient.  Id. 

What  facts  a  complaint  of  action  of  fraud  should  allege. 

Eley  V.  HeaVy,  127  N.  Y.  555. 

In  such  a  case  the  plaintiff  need  not  offer  to  restore  or  tender 
what  was  received  in  a  transaction  sought  to  be  avoided.       Id. 

An  investor  is  not  chargeable  with  fraud  because  he  fails  to  in- 
vestigate affairs  of  concern  that  has  failed. 

Higgins  v.  Crouse,  147  N.  Y.  411. 

Failure  to  inquire  into  circumstances  which  suggest  fraud  makes 
parties  so  failing  chargeable  with  knowledge  of  fraud.  Id. 

One  who  neither  withholds  nor  misstates  facts  cannot  be  guilty  of 
fraud  because  he  does  not  disclose  his  opinion,  and  because  the 
courts  decide  the  law  to  be  other  than  he  claims  it  to  be. 

Trustees  of  Amherst  College  v.  Bitch,  151  N.  Y.  282. 

"Where  fraud  has  been  practiced  upon  the  vendor  by  the  vendee 
in  a  sale  or  conveyance  of  real  estate,  the  vendor  may  either 
proceed  in  equity  to  rescind  the  contract  by  restoring  the 
parties  to  their  original  position,  or  he  may  proceed  at  law  in  a 
contract  and  recover  his  damages  for  the  deceit. 

Yeomcms  v.  Bell,  151  JST.  Y.  230. 

In  an  action  for  damages  for  the  fraud  of  the  vendee  in  the 
purchase  of  real  estate  the  vendor  can  only  recover  an  indemnity 
for  his  loss.  Id. 

Absence  of  knowledge  of  fraudulent  confession  of  judgment  by 
iudgment  creditor  considered  to  free  judgment  from  fraud. 

Oalle  V.  Todd,  148  JST.  Y.  270. 

An  execution  on  such  a  judgment  is  void  as  against  an  attachment 
previously  obtained.  Id. 

Fraudulent  representations  inducing  party  to  marry  is  basis  for 
action  for  loss  of  consortium.    KtijeTc  v.  Goldman,  150  IST.  Y.  176. 

Where  fraud  is  made  the  basis  of  an  action  it  must  be  proved, 
and  in  such  case  no  recovery  can  be  had  upon  proof  of  a  right 
of  action  on  contract  or  of  some  other  character. 

Truesdell  v.  BourJce,  145  N.Y.  612. 

An  omission  from  a  statement  of  the  assets  and  liabilities  of  a 
corporation  of  a  claim  against  it  which  is  being  litigated  is  not 
fraudulent  when  party  making  statement  believed  its  claim  could 
not  be  enforced.  Kountze  v.  Kennedy,  147  N.  N.  124. 

The  mere  fact  that  the  person  making  a  statement  of  assets  and 
liabilities  of  a  corporation  was  the  president  thereof  does  not 
warrant  an  inference  that  such  statement  is  given  upon  his 
personal  knowledge.  ^f- 

A  vendor  of  goods,  upon  discovery  of  fraud  inducing  the  sale, 
may  rescind  and  follow  the  proceeds  in  the  hands  of  a  sheriff. 

Cormerse  v.  SickUs,   146  JST.  Y.  200. 

When  a  court  of  equity  has  power,  upon  rescission  of  the  sale  in- 
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duced  by  fraud,  to  reach  such  proceeds  in  the  hands  of  the 
fraudulent  vendee  or  his  voluntary  assignee. 

Americom  Sugar  Refining  Uo.  v.  Fomcher,  145  N.  _Y.  552. 
Bank  is  not  liable  to  refund  the  amount  of  cheeks  obtained  by 
fraud  to  the  owner  of  the  security  fraudulently  pledged,  to 
obtain  amount  of  checks,  although  the  application  was  not  made 
in  fact  until  after  the  failure  of  and  an  assignment  by  such 
depositor. 

Hatch  V.  Fourth  Nat.  BTc.  of  New  York,  147  N.  T.  184. 
Not  only  false  statements,  but  intent  to  deceive  must  exist. 

MoIntyreY.  Buell,  132  ]Sr.  T.  192. 

Every  party  is  deemed  to  intend  the  natural  consequences  of  his 

own  acts.  Coursey  v.  Morton,  132  IS".  Y.  556. 

"When  a  false  statement  by  the  vendor  concerning  the  price  he 

paid  for  the  property  is  sufficient  for  a  finding  of  fraud. 

Fairchild  v.  MoMahon,  139  E".  Y.  290. 
An  action  by  a  bondholder  to  annul  a  contract  entered  into  by.  a 
committee  of  bondholders  for  the  purpose  of  effecting  reorgani- 
zation with  defendants  and  alleged  to  give  the  latter  undue 
advantage  and  to  be  made  without  proper  consideration,  is  not 
sustainable  where  the  contract  was  witnin  the  authority  of  the 
committee  and  no  fraud  is  claimed  or  shown. 

.  Brooks  V.  Dick,  135  N.  Y.  652. 
An  offer  of  judgment  is  not  a  collusion  which  violates  any  rule  of 
law  or  gives  the  right  to  another  creditor  to  interfere. 

CoVumlus  Watch  Co.  v.  Hodenpyl,  135  IST.  Y.  430. 
Sale  of  the  interest  of  testator  to  surviving  partners  united  in  by 
all  the  legatees  is  valid  after  lapse  of  sixteen  years. 

Geyer  v.  Snydier,  140  N.  Y.  394. 
In  order  to  recover  property  conveyed  by  fraud  actual  notice  of 
the  facts  relied  on  must  be  shown. 

Holland  v.  Brown,  140  N.  Y.  344. 

The  possession  must  be  such  as  is  actually  inconsistent  with  the 

title  of  apparent  owner.  Id. 

The  fact  that  a  contract  is  unnecessarily  under  seal  is  no  bar  to 

an  action  for  fraud. 

Bridges  v.  Goldsmith,  143  JS".  Y.  424. 

Nor  the  incorporation  of  a  clause  barring  right  of  action  for 

fraud.  Id. 

Where  presumption  of  innocence  is  equal  to  presumption  of  guilt, 

the  former  prevails. 

Constamt  v.  University  of  Rochester,  133  N.  Y.  640. 
A  person  making  statements  recklessly  and  carelessly  in  order  to 
form  a  contract  is  liable  if  such  statements  are  false. 

Daly  V.  Wise,  132  K  Y.  306. 

In  an  action  on  a  city  contract  "where  the  defense  is  fraud,  it  is 

not  incumbent  on  defendant  to  show  precisely  how  the  fraud 
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was  concocted,  or  what  particular  officials  were  implicated  in 
it.  Nelson  v.  Mmjor,  etc.,  of  N.  Y.,  131  N.  Y.  4. 

Contract  based  upon  fraud  imposes  no  obligation.  Id. 

An  intent  to  defraud  may  exist  when  goods  are  received,  although 
not  when  the  order  was  given. 

Whitten  v.  Fitzwater,  129  IST.  Y.  626. 

The  party  defrauded  may  rescind  after  discovery  and  recover 
what  has  been  parted  with,  or  continue  performance  and  claim 
damages.  Fryor  v.  Foster,  130  N.  Y.  171. 

If  he  rescind  he  must  do  so  immediately  upon  discovers  of  fraud. 

Id. 

Continued  occupation  is  no  bar  in  an  action  for  misrepresenta- 
tions as  to  amount  of  coal  required  to  heat  house  leased.       Id. 

Fraudulent  intent  must  be  shown  to  set  aside  a  conveyance  not 
made  upon  a  valuable  consideration. 

Xain  V.  LarUn,  131  N.  Y.  300. 

The  character  of  the  transaction  is  to  be  determined  by  the  cir- 
cumstances attending  the  execution  of  conveyance.  Id. 

Every  necessary  fact  must  be  established  by  competent  evidence. 

Id. 

A  creditor  obtaining  a  bill  of  sale  lona  fide  can  hold  it  against 
the  world.  Manning  v.  BeoTc,  129  N.  Y.  1. 

But  otherwise  where  it  is  obtained  with  knowledge  of  an  in- 
tended assignment.  Id. 

Fraudulent  Conveyances;  See  Assignment  for  Creditors  ;  Chattel 
Mortgages ;  FroMd. 

When  an  action  by  a  judgment  creditor  in  his  own  behalf  to  set 
aside  a  conveyance  of  the  debtor  as  made  in  fraud  of  creditors 
can  be  maintained.  Prentiss  v.  Bowden,  145  E".  Y.  342. 

An  execution  issued  on  the  day  of,  but  after  the  death  of  the 
judgment  debtor,  without  notice  to  his  legal  representatives  or 
permission  of  the  surrogate,  is  absolutely  void.  Id. 

A  voluntary  conveyance,  by  one  indebted  at  the  time,  is  pre- 
sumptively fraudulent.  Smith  v.  Beid,  134  N".  Y.  568. 

The  lands  embraced  in  such  conveyance  may  be  sold  under  an 
execution  against  the  fraudulent  grantor,  without  setting  aside 
the  fraudulent  conveyance.  Id. 

A  finding  that  a  grantor  was  "  financially  embarrassed  "  is  not 
equivalent  to  a  finding  of  insolvency. 

Jacols  V.  Morrison,  136  IST.  Y.  101. 

"When  a  purchaser  of  real  property  at  auction  will  not  be  relieved 
from  his  purchase  on  the  ground  that  his  title  comes  through 
a  conveyance  in  trust  to  pay  out  of  the  proceeds  certain  out- 
standing liabilities.  ^d. 

A  conditional  sale  of  machinery  under  an  agreement,  by  the 
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terms  of  which  the  title  remains  in  the  seller  until  it  is  paid 
for,  constitutes  no  fraud  upon  the  creditors  of  the  buyer,  and 
no  filing  of  the  instrument  is  necessary  under  Laws  1884,  chap- 
ter 315,  as  against  such  creditors. 

Prentiss  Tool  S  Supply   Co.  v.  Schirmer,  136  N".  T.  305. 

The  fact  that  the  buyer  is  permitted  to  sell  materials  em- 
braced in  the  instrument,  upon  the  condition  that  the  pro- 
ceeds of  sales  shall  be  accounted  for  and  paid  to  the  seller  to 
apply  upon  the  purchase-price  of  the  property,  will  not  render 
it  void  as  to  creditors.  Id. 

An  absolute  biU  of  sale  of  materials  in  course  of  manufacture, 
which  remain  in  the  possession  of  the  seller,  is  presumptively 
fraudulent  as  against  creditors.  M. 

"Words  "  without  notice  "  construed. 

Wilson  V.  Marian,  147  K  T.  589. 

Absence  of  knowledge  of  fraudulent  confession  of  judgment  by 
judgment  creditor  considered  to  free  judgment  from  fraud. 

OaOe  V.  Todd,  148  IST.  Y.  270. 

An  execution  on  such  a  judgment  is  void  as  against  an  attach- 
ment previously  obtained.  Id. 

When  books  of  parties  to  fraudulent  transfer  may  be  proved  to 
show  valid  debt  or  its  non-existence. 

White  V.  Benjamin,  140  IT.  T.  258. 

In  an  action  to  set  aside  conveyance  on  the  ground  of  fraud,  a 
waiver  as  to  when  a  parcel  wiU  not  operate  to  prevent  the  con- 
tinuance of  actioji  as  against  another. 

GeUer  v.  Littlefield,  148  IST.  T.  603. 

An  action  for  general  creditor  of  deceased  insolvent  debtor  under 
chapter  740,  Laws  1894,  is  compulsorily  referable. 

National  Shoe  (&  Leather  BTc.  v.  Baker,  148  N.  T.  581. 

A  party  attacking  sale  on  the  ground  of  fraud  may  prove  fraudu- 
lent intent  of  vendor.  Beuerlien  v.  O^Leary,  149  X.  Y.  33. 

Vendor  testifying  as  to  his  good  faith  in  a  sale  may  cross-examine 
as  to  contrary  admissions.  Id. 

Fraudulent  transactions  related  in  character  or  time  are  rele- 
vant as  to  intent.  Id. 

Excessive  preference  by  a  debtor  to  a  creditor,  followed  by 
general  assignment,  is  not  necessarily  void. 

Ahegg  v.  Bishop,  142  N.  Y.  286. 

The  only  remedy  is  an  action  to  subject  the  excess  to  the  claims 
of  creditors  under  the  assignment.  Id. 

Freight ;  See  Carriers ;  Ships  and  Vessels. 

Payment  of  freight  is  earned  only  by  delivery  of  cargo  at  des- 
tination. China  Mut.  Ins.  Co.  v.  Force,  142  JST.  Y.  90. 

The  law  of  the  place  where  the  affreightment  is  made  determines 
the  rights  of  the  parties.  Id. 
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Game  Laws. 

Laws  1879,  chapter  634,  section  23,  as  amended  by  Laws  1884, 
chapter  127,  which  prohibits  the  taking  of  fish  in  certain 
waters,  does  not  allow  a  criminal  offense  to  be  charged. 

People  V.  Tanner,  128  N.  Y.  416. 

On  an  indictment  for  having  a  fish  net  on  the  shore  of  water 
inhabited  by  black  bass,  findings  of  jury  held  to  be  justified  by 
weight  of  evidence.  Id. 

Fines  and  penalties  must  be  paid  to  commissioners  of  fisheries 
under  sections  238  and  240  of  Game  Law. 

People  ex  rel.  Huntington  v.  Crennan,  141  N.  T.  239. 

Fines  imposed  before  the  game  law  was  amended  were  also  pay- 
able to  said  commissioners.  Id, 

Chapter  388,  Laws  1896,  authorizing  the  seizure  of  any  vessel 
used  in  disturbing  oysters  is  unconstitutional. 

Colon  V.  Ush,  153  I^.  T.  188. 

Gaming ;  See  Setting  and  Gaming. 

The  act  of  a  racing  association  in  offering  premiums  for  horse- 
racing  does  not  constitute  gambling. 

People  ex  rel.  Lawrence  v.  Fallon,  152  E".  T.  12. 

One  who  makes  or  records  a  bet  on  a  horse-race  authorized  by 
chapter  570  of  1895  is  not  guilty  of  any  offense  under  section 
351  of  the  Penal  Code.  Id, 

Section  17  of  chapter  570  of  1895  imposing  an  exclusive  penalty 
for  making  a  bet  on  a  horse-race  is  not  unconstitutional.       Id. 

Gas  Companies  ;  See  Mcmufacturing  Corporations. 

Gas  companies  are  bound  to  use  their  pipes  in  a  reasonable  man- 
ner. Evams  V.  Keystone  Oas  Co.,  148  N.  Y.  112. 

"What  are  sufficient  facts  to  justify  a  finding  that  the  damage  to 
trees  was  due  to  the  leakage  of  gas.  Id. 

Whether  a  gas  company  was  negligent  in  relying  on  pipmgs  m 
a  building  is  a  question  of  fact  for  the  jury. 

Schemer  v.  Oas  Light  Co.  of  Syracuse,  147  JN .  Y.  529. 

A  lease  which  may  be  ult^a  vires  and  invalid  as  regards  the  state 
may  be  enforced  between  the  parties.  .  nv-r  ^  ^. 

^  Bath  Gas  Light  Co.  v.  Claffy,  151  IT.  Y.  24. 

A  grant  by  municipal  authorities  to  a  gas  company  to  lay  its 
mains  in  the  streets  and  highways,  includes  those  streets  sub- 

sequ^  y^^  g^  ^gl  Woodha/ven  Gas  Company  v.  Peehan,  155 
K  Y.  528. 
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General  Average  ;  See  Insurcmce ;  Ships  and  Vessels. 

Gift ;  See  Husband  and  Wife  ;  Volunta/ry  Gonveyamee. 

Giving  key  which  afforded  access  to  bonds  of  the  intestate  at 
the  time  he  expressed  the  intention  to  give  them  to  the  plain- 
tiff, is  sufficient  to  transfer  present  title  if  the  key  was  given 
with  that  intent.- 

Pink  V.  Church,  affirmed,  it  seems,  vnthout  opinion,  128 
N.  Y.  634. 

It  is  sufficient  to  constitute  a  gift  of  money  that  the  donor 
delivered  a  check  payable  to  the  order  of  donee. 

PicMmj  V.  Sta/rr,  149  K  T.  432. 

Circumstances  under  which  money  given  to  employe  is  to  be 
considered  a  gift.  Id. 

The  deposit  of  moneys  in  a  savings  bank  in  the  name  of  the  de- 
positor "  or  "  her  daughter,  and  the  delivery  of  the  pass-book 
to  the  latter,  who  had  possession  of  the  mother's  property,  is 
not  sufficient  to  establish  a  gift.   Matter  of  JBolin,  136  N.  Y.  177. 

The  law  never  presumes  a  gift ;  intent  and  delivery  are  essential 
elements.  Id. 

The  deposit  of  a  sum  in  a  savings  bank  in  the  name  of  the  de- 
positor's son,  then  under  age,  the  retention  of  possession  of  the 
pass-book  by  the  depositor  for  twenty-two  years  until  his  own 
death  after  that  of  the  son,  the  latter  never  having  knowledge 
of  the  deposit,  is  not  a  gift.       Beaver  v.  Beamer,  137  If.  Y.  59. 

Good  Will ;  See  Pa/rtnership. 

Goods  Sold  and  Delivered  ;  See  Sales. 

Grant ;  See  Commissioners  of  'Zand  Office  /  Fra/ncMse  /   Title  to 
Lands. 

Conveyance  of  lands  under  waters  can  only  be  made  to  the  owners 
of  the  upland. 

E.   C  Blakslee  Mfg.  Co.  v.  E.    G.  Blahslee's  Sons'  Iron 
Works,  129  ISr.  Y.  155. 

Effectual  conveyance  of  uplands  cannot  be  made  where  the  rights 
and  privileges  of  lowlands  are  excepted.  Id. 

Patent  from  the  state  is  not  assailable  collaterally.  Id. 

Provisions  of  Laws  1878,  chapter  171,  transferring  a  portion  of 
the  Chemung  canal  to  the  city  of  Elmira  for  street  purposes  vest 
the  fee  to  such  property  in  the  city. 

Pe  Witt  V.  Elmira  Transfer  Ry.  Co.,  141 N.  Y.,  495. 

Provisions  of  1  Revised  Statutes,  748,  section  1,  that  all  the 
estate  or  interest  of  the  grantor  shall  pass  by  the  grant,  unless 
the  intent  to  pass  a  less  estate  shall  appear  by  express  terms 
or  be  necessarily  implied  in  the  terms  of  the  grant,  applies  to  a 
grant  of  state  lands  by  act  of  the  legislature.  Id. 
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Lands  below  high-water  mark  of  navigable  waters  will  not  pass 
by  a  patent  unless  they  are  expressly  included. 

Be  Lamcey  v.  Piepgras,  138  N.  Y.  26. 

A  crown  patent  reserving  rent  is  liable  to  forfeiture  in  case  of 
non-payment,  and  the  interests  of  the  crown  having  become 
vested  in  the  people  of  the  state,  the  state  may  avail  itself  of 
the  delinquency  by  legislative  enactment.  Id. 

A  conveyance  by  the  comptroller  of  land  between  high  and  low 
water  granted  by  the  crown,  with  the  proviso  that  it  should  not 
interfere  with  any  privilege  of  mooring  vessels  or  fishing,  is 
subject  to  the  same  reservation.  Id. 

Structures  built  upon  land  below  high-water  mark  to  restrain 
cattle  and  for  convenience  of  fishing  and  landing  and  open  to 
public  use,  do  not  establish  individual  possession  or  occupancy 
so  as  to  require  notice  upon  their  sale  by  the  state.  Id. 

Growing  Crops  ;  See  Elements. 

Guaranty  ;  See  Surety. 

"What  conditions  amount  to  a  limitation  and  not  a  condition  to 

guarantor's  liability.  Powers  v.  Clarice,  127  N.  Y.  41 T. 

The  law  does  not  hold  creditor  responsible  for   any  deception 

Eracticed  by  the  principal  upon  the  guarantor,  without  the 
nowledge  of  the  former.  Id. 

Case  where  a  guaranty  of  payment  of  goods  to  be  purchased, 
in  form  addressed  to  an  individual,  was  intended  to.  cover  pur- 
chases from  a  firm  carrying  on  business  in  the  name  of  such  in- 
dividual. Beakes  v.  BeCunha,  126  E".  Y.  293. 

A  provision  in  the  guaranty  requiring  notice  of  purchase  to  be 
sent  before  a  certain  time  to  the  guarantor,  is  satisfied  by  notice 
by  mail,  no  objection  ever  having  been  taken  thereto  by  the 
guarantor.  Id. 

A  continuing  guaranty  of  payment  for  goods  purchased  by  a  third 
person  upon  the  faith  of  which  such  goods  are  sold  and  de- 
livered upon  credit  is  sustained  by  sufiicient  consideration.   Id. 

An  agreement  by  an  adjustor  to  pay  the  companies  the  cost  of 
damaged  goods,"  they  to  pay  as  for  total  loss,  and  if  a  company 
failed,  he  to  pay  the  insured  the  cost  price,  is  not  within  the 
statute  of  frauds.  Goodman  v.  Cohen,  132  N.  Y.  205. 

"Where  a  party,  intending  to  enter  into  a  contract  with  another, 
prior  to  its  execution  secures  from  the  other  a  guaranty  of  the 
performance  of  such  contemplated  contract,  in  which  the  terms 
by  which  surety  is  to  be  bound  are  specified,  and  the  contract, 
when  drawn,  does  not  correspond  to  the  terms  of  the  guaranty, 
the  surety  will  be  discharged  from  liability  for  default  in  the 
contract  as  made.  Page  v.  Krekey,  137  JST.  Y.  307. 
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The  fact  that  the  change  in  a  contract  is  not  material  will  not 
affect  the  rule.  Id. 

A  guaranty  given  to  a  firm  terminates  with  the  existence  of  the 
firm.  Bermet  v.  Draper,  139  N.  T.  266. 

A  bond  given  to  a  firm  conditioned  that  the  obligors  would  pay 
the  obligees,  "  their  successors  or  assigns,"  construed.  Id. 

"What  failure  by  a  creditor  to  sue  and  prosecute  suit  to  collect  a 
note  will  as  matter  of  law  constitute  a  failure  to  use  due  dili- 
gence which  will  prevent  recovery  against  a  guarantor  of  col- 
lection. Chatham  Nat.  BK  v.  Pratt,  135  N.  T.  423. 

A  bond  given  on  the  dissolution  of  a  partnership  on  behalf  of  a 
retiring  partner  that  he  would  pay  to  his  co-partner  "  one-half 
of  the  amount  of  the  notes,  accounts  and  claims  of  the  late  firm 
that  shall  prove  to  be  uncollectible,"  construed. 

Ralph  V.  Eldridge,  137  N.  T.  525. 

The  guarantor  of  a  mortgage  is  not  entitled  to  a  reduction  of  the 
sum  guaranteed  by  the  insurance  money  received  upon  destruc- 
tion of  the  property.  Smith  v.  Ferris,  143  IST.  T.  495. 

A  guaranty  to  pay  installments  as  the  work  proceeds  does  not 
render  the  guarantor  liable  for  a  breach  of  contract  resulting  in 
abandonment  of  the  work. 

Be  Luka  v.  Ooodmvn,  142  IS..  Y.  194. 

"Where  the  terms  clearly  indicate  a  continuing  guaranty,  parol 
evidence  is  inadmissible  to  aid  in  the  construction. 

Benry  McSha/ne  Co.  v.  Paddam.,  142  N.  T.  207. 

What  constitutes  an  absolute  promise  to  pay  a  debt  by  one  cred- 
itor of  all  the  debtor's  property. 

Clark  V.  Howard,  150  IST.  T.  232. 

A  creditor  promising  to  pay  debtor's  debt,  may  be  sued  by  an- 
other creditor  who  was  not  privy  to  the  contract  or  consid- 
eration. Id. 

Guardian-ad-Litem ;  See  Practice ;  Infant. 

Appointment  for  non-resident  infant  before  expiration  of  time 
when  substituted  service  of  summons  became  complete  is  void. 

Crouter  v.  Crouter,  133  N.  Y.  55. 

Guardian  and  Ward ;  See  InfaM;  Pa/rent  and  Child. 

A  judicial  settlement  of  administrators  or  guardians  is  conclusive 
on  the  sureties  upon  their  bonds,  and  its  effect,  so  long  as  it  is 
unreversed,  cannot  be  affected  by  an  order  of  the  General  Term. 

Altman  v.  Hofeller,  152  N.  Y.  498. 

Mere  acquiescence  on  the  part  of  the  ward  would  not  estop  him 
from  asserting  his  right,  nor  does  the  fact  that  a  portion  of  the 
proceeds  was  applied  to  secure  the  release  of  a  chose  in  action 
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for  the  benefit  of  the  ward  authorize  a  deduction  from  the  full 
amount  due  the  ward. 

J^oley  V.  Mutual  Life  Insurance  Co.,  138  N.  Y.  333. 

The  surrender  of  a  policy  of  insurance  on  his  own  life  in  favor  of 
his  wife  and  children  made  by  the  insured  after  the  death  of 
his  wife,  who  had  attempted  to  make  him  testamentary  guard- 
ian of  the  children,  is  void  in  absence  of  authority.  Id. 

A  settlement  by  a  guardian  with  his  ward,  procured  by  fraud, 
does  not  discharge  the  sureties  on  his  bond  so  as  to  exonerate 
them  from  liability  after  such  settlement. 

Douglass  v.  Ferris,  138  N.  Y.  192. 

The  decree  of  the  Supreme  Court  setting  the  discharge  aside,  which 
fixed  the  amount  due  from  the  guardian,  was  conclusive  upon 
the  sureties.  Id. 

"While  they  might  ordinarily  have  availed  themselves  of  a  lack  of 
due  diligence  as  a  defense  to  an  action  on  their  bond,  where 
they  were  ignorant  of  the  fact  that  the  discharge  had  been  de- 
creed, the  defense  of  laches  would  not  avail  in  an  action  on  the 
bond.  Id. 

Delay  of  more  than  a  year  upon  the  guardian's  promise  fulfilled 
in  part  to  make  restitution  is  not,  as  matter  of  law,  ladies.      Id. 

Omission  to  notify  the  sureties  on  discovery  of  the  fraud  by  the 
ward  does  not  release  them.  Id. 

The  estate  of  a  surety,  who  had  died  after  the  action  on  the  bond 
was  commenced,  was  not  discharged.  Id. 

"Where  a  settlement  by  a  ward  was  set  aside  for  fraud  and  the 
liability  of  the  sureties  on  the  guardian's  bond  established  in  a 
subsequent  action,  costs  in  the  action  against  the  guardian 
should  not  be  charged  upon  them.  Id. 

The  guardian  cannot  bind  the  ward  by  an  admission  consisting  of 
an  unnecessary  statement  in  behalf  of  the  wa,rd  in  support  of 
the  claim  for  death  benefits  from  a  benefit  society. 

Buffalo  Loan,  Trust,  etc.,  Co.  v.  Knights  Templar  <&  Ma- 
sonic Mut.  Aid  Asso.,  126  N.  Y.  450. 

A  Surrogate's  Court  has  no  power  to  direct  the  latter  to  pay  over 
to  the  ward  a  sum,  to  the  possession  of  which  the  guardian  is  per- 
sonally entitled  as  life-tenant.    Matter  of  Camp,  126  E".  Y.  377. 

"Without  the  guardian's  consent,  the  surrogate  has  not  jurisdiction 
to  deduct  the  gross  value  of  his  life  interest  and  to  direct  the 
payment  of  the  balance.  -'^• 

The  power  of  the  surrogate  is  limited  to  the  taking  of  an  account 
and  the  direction  of  payment  of  the  sum  thereon  found  due ;  but 
the  power  to  see  that  the  fund  once  rightfully  in  the  bands  of 
the  guardian,  but  lost  by  him,  rests  in  a  court  of  equity.         Id. 

The  guardian  of  an  infant  by  virtue  of  appointment  by  the  sur- 
rogate acquires  no  authority  until  the  letters  of  guardianship 
art  signed.  Fotter  v.  Ogden,  136  N.  Y.  384. 
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H. 

Habeas  Corpus. 

When  a  traverse  is  interposed  to  a  return  to  a  writ  of  habeas 
corpus  the  issue  is  made  up,  and  no  further  pleading  is 
required.  Matter  of  Simon,  reversed  in  128  IS".  Y.  625. 

The  court  must  proceed  to  hear  the  evidence,  and  a  discharge 
without  a  hearing  treating  the  allegations  of  the  traverse  as 
true  is  erroneous  even  though  the  traverse  be  not  demurred  to. 

Id. 

Where  a  person  is  committed  by  a  magistrate  where  brought  before 
court,  the  only  inquiry  is  whether  the  magistrate  had  jurisdic- 
tion of  the  case  and  authority  to  pronounce  a  judgment  of 
imprisonment  for  the  cause  assigned. 

People  ex  rel.  DoMziger  v.  Protestant  Episcopal  Souse  of 
Mercy,  128  K  _T.  180. 

A  review  on  the  merits  is  not  permitted  upon  habeas  corpus,  and 
the  return  need  not  embody  the  evidence  taken  on  the  trial  of 
the  person  in  custody.  Id. 

The  return  to  a  writ  of  habeas  corpus  is  to  be  assumed  to  be  true 
under  Code  Civil  Procedure  (§  2039),  except  in  so  far  as  its  ma- 
terial allegations  are  controverted  by  the  traverse.  Id. 

The  provision  of  section  2039,  requiring  the  judge  to  proceed  in 
a  summary  way  to  hear  the  evidence,  has  no  application  unless 
the  material  allegations  of  the  return  showing  jurisdiction  are 
so  controverted.  Id. 

Handwriting  ;  See  Evidence. 

Health ;  See  Constitutional  Law. 

Section  153  of  the  Public  Health  Law  as  amended  in  1895,  con- 
strued. People  V.  Hawher,  152  N.  Y.  234. 

To  justify  the  quarantining  of  a  person  under  section  5  of  title 
12  of  the  charter  of  Brooklyn,  and  section  14  of  the  Public 
Health  Law,  such  person  must  be  infected  with  or  exposed  to 
the  contagious  disease.  Matter  of  Smith,  146  N.  Y.  68. 

Health  officer  of  port  of  New  York  has  power  to  use  means  to 
protect  the  public  against  contagion  from  infected  vessels. 

Lockwood  V.  Ba/rHett,  130  N.  Y.  340. 

Expenses  to  be  a  lien  upon  vessels  or  merchandise  must  be  such 
charges  as  are  incurred  through  official  action.  Id. 

Usual  charges  for  lighterage  and  storage  are  a  lien  upon  the 
cargo.  _  Id. 

The  actual  existence  of  a  nuisance  gives  a  board  of  health  juris- 
diction to  act. 

People  ex  rel.  Copcutt  v.  Board  of  Health  of  Tonkers,  140 
KY.  L  ./        .         > 
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The  owner  of  the  property  alleged  to  be  a  nuisance  may  bring  an 
action  to  restrain  its  destruction.  Id. 

To  escape  liability,  an  order  of  the  court  should  be  obtained  to 
abate  a  nuisance.  Jd. 

Board  of  health  of  Yonkers  may  maintain  an  action  to  collect 

penalties  imposed  for  violation  of  enactments  against  nuisances. 

Boa/rd  of  Health  of  Yonkers  v.  Oopcutt,  140  IST.  Y.  12. 

Heirs ;   See    Descent ;    Distribution ;   Definition ;   Executors    cmd 
Adrmnistn^ators. 

Highways  ;  See  Dedication ;  Eminent  Domain  /  Municipal    Cor- 
porations ;  Negligence;  Railroads. 

I.  Use  of  Highways. 
II.  Dedication. 

III.  Laying  Out,  Alteration  and  Discontintjance. 

IV.  Encroachments. 
V.  Repairs. 

I.  USE  OF  HIGHWAYS. 

The  placing  of  an  elevated  railroad  structure  in  a  city  street  is 
inconsistent  with  its  character  as  an  open  public  street,  and 
violates  rights  of  property  owners,  notwithstanding  the  title  to 
the  soil  of  the  way  is  in  the  municipality. 

Williams  v.  Broohlyn  Elevated  B.  R.  Co.,  126  N.  Y.  96. 

"Where  the  property  owner  sues  for  damages  the  jury  is  to  ascer- 
tain and  award  them,  and  they  are  to  be  governed  by  the  evi- 
dence in  determining  the  amount,  and  whether  substantial  or 
nominal  damages  only  shall  be  awarded.  Id. 

"Where  the  right  of  recovery  is  limited  by  the  court  to  six  years 
prior  to  the  commencement  of  the  action,  thus  commencing  at 
a  period  Avhen  the  road  was  in  process  of  erection,  a  refusal  of 
the  court  to  charge  that  no  damages  were  recoverable  for  any 
depreciation  of  rental  value  of  the  plaintiff's  houses  resulting 
from  the  contemplated  building  of  the  defendant's  road  is 
immaterial.  Id. 

The  cars  of  street  railways  have  a  preference  in  the  streets. 

Fenton  v.  Second  Ave.  R.  R.  Co.,  126  N.  Y.  626. 

In  a  suit  by  an  abutting  owner  against  an  elevated  railway  com- 
pany for  an  injunction  and  damages,  damages  are  the  diminu- 
tion of  the  rental  value  of  the  premises. 

Iline  V.  N.  Y.  Elevated  R.  R.  Co.,  128  K  Y.  571. 

The  right  of  action  for  the  invasion  upon  the  easements  of  abut- 
ting premises  by  the  erection  of  an  elevated  railroad  in  a  city 
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street  is  in  the  owner  of  the  fee  in  possession  at  the  time  of  the 
construction  of  the  road. 

EernoGhan  v.  If.  T.  Elevated  It.  R.  Co.,  128  F.  Y.  559. 

The  impairment  of  the  easements  by  the  existence  and  mainte- 
nance of  the  road,  suffered  during  the  period  in  which  the  prem- 
ises were  in  the  actual  occupation  of  tenants  under  the  lease,  is 
in  the  lessor,  and  not  in  the  lessees.  Id. 

Otherwise,  it  seems,  if  the  lease  was  made  prior  to  the  erection 
of  the  road.  Id. 

The  right  of  such  lessor  to  damages,  accruing  after  his  death, 
goes  to  his  heirs  or  devisees,  and  not  to  his  personal  representa- 
tives. Id. 

The  diminished  rental  value  is  a  basis  for  awarding  damages. 

Id. 

It  is  no  defense  to  an  abutter's  action  for  damages  against  an 
elevated  railway  company,  by  reason  of  diminished  rental  value 
of  the  property,  that  the  premises  during  the  period  complained 
of  were  used  for  unlawful  purposes. 

Lamrence  v.  Metropolitan  Elevated  Ry.  Co.,  126  N.  Y.  483. 

"What  use  of  a  road  is  suiflcient  to  make  it  apublic  highway. 

Wahemam,  v.  Wuhur,  147  N.  Y.  657. 

Owners  of  lots  abutting  on  a  city  street  are  entitled  to  the  bene- 
fit of  the  street  in  front  of  their  premises. 

Reining  v.  N.  Y.,  LacTcawamna,  etc.,  R.  R.  Co.,  128  E".  Y.  157. 

The  common  council  of  a  city  cannot,  under  the  guise  of  altering 
the  grade,  appropriate  part  of  a  street  to  the  exclusive  use  of  a 
railroad  company.  Id. 

"When  authority  is  conferred  upon  council  of  a  city  by  its  charter 
to  permit  tracks  of  railroad  to  be  laid  in  a  street,  property  rights 
of  abutting  owners  can  be  invaded.  Id. 

Although  the  common  council  of  a  city  authorized  the  construc- 
tion of  an  embankment  with  perpendicular  walls  five  feet  nine 
inches  high  for  the  railroad,  plaintiff  was  entitled  to  damages. 

Id. 

The  right  of  abutting  owners  is  not  of  that  absolute  character 
that  they  can  resist  or  prevent  any  and  all  interference  with 
the  street  to  their  detriment,  such  as  a  change  of  grade  made 
under  lawful  authority,  which  change  requires  no  compensa- 
tion. Id. 

It  seems  that  incidental  changes  of  the  grade  of  streets  rendered 
necessary  to  accommodate  railroad  crossings  gives  no  right  of 
action  to  abutting  owners  who  may  sustain  injury.  Id. 

The  party  holding  the  fee  is  entitled  to  damages  thereto. 

McOean  v.  Met.  Elevated  Ry.  Co.,  133  N.  Y.  9. 

"Whether  the  owner  conveying  the  entire  premises  could  reserve 
merely  the  right  to  sue  for  an  injunction  or  for  damages, — 
qumre.  Id. 
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The  legislature  has  general  control  over  public  streets  and  high- 
ways, though  such  power  may  be  delegated. 

Hoey  V.  Oilroy,  129  IST.  Y.  132. 
In  order  to  recover  judgment  the  abutting  land  must  have  re- 
ceived some  injury. 

Becker  v.  Met/ropolitan  Elev.  By.  Co.,  131  N.  Y.  509. 

A  comparatively  slight  ratio  of  increase  in  value  does  not  indicate 

damage.  Id. 

Evidence  that  the  value  has  not  proportionally  increased  may  be 

considered  as  ascertaining  the  damage.  Id. 

The  difference  in  appreciation  between  the  property  affected  and 

that  in  the  vicinity  may  be  considered  in  drawing  a  conclusion 

as  to  the  amount  of  damages.  Id. 

The  question  is,  what  damage  has  actually  been  sustained  by  loss 

of  easements.  Id. 

The  ownership  of  the  fee  in  a  street  has  a  substantial  value  to  the 

abutting  owner. 

Matter  of  City  of  Buffalo,  131  N.  Y.  293. 

An  award  of  substantial  damages  to  the  owner  of  the  fee  in  a 

street  is  proper.  Id. 

His  ownership  is  subject  only  to  the  public  easement  thereon  as 

a  highway.  Id. 

If  the  abutting  owner  does  not  hold  the  fee  in  the  land,  he  has  no 

right  to  compensation  for  taking  of  the  street.  Id. 

But  he  has  other  easement  for  which  he  is  entitled  to  compensar 

tion.  Id. 

Where  two  parties  have  equal  right  of  way  it  must  be  exercised 

by  each  in  a  reasonable  and  careful  manner. 

CNeil  V.  Bry  Bock,  East  Broadway,  etc.,  B.  B.  Co.,  129  JST.  Y. 
125. 
The  owner  of  a  leasehold  entitled  to  damages  from  a  railroad. 

Kearney  v.  Met.  E  levated  By.  Co.,  129  E".  Y.  76. 
An  abutting  owner  cannot  be  deprived  of  his  right  to  light,  air 
and  access  without  conipensation. 

Egerer  v.  N.  Y:  Cent/ral,  etc.,  B.  B.  Co.,  130  N.  Y.  108. 
An  abutting  owner  may  maintain  action  for  damages  while  the 
property  was  in  possession  of  tenants. 

Mortimer  v.  Mamliattam,  By.  Co.,  129  N.  Y.  81. 
An  abutting  owner  is  not  entitled  to  damages  where  the  prop- 
erty has  mcreased  in  value  after  the  taking  of  the  easement. 

Bohm  V.  Met.  Elevated  By.  Co.,  129  N.  Y.  676. 
An  abutter's  action  will  not  be  defeated  because  he  purchased  the 
property  after  the  erection  of  the  railroad. 

Sterney  v.  N.  Y.  EUvated  B.  B.  Co.,  129  N.  Y.  619. 

Nor  does  he  lose  the  right  to  recover  rental  damages  because  the 

premises  were  in  possession  of  the  tenants.  Id. 

A  statement  in  a  petition  for  grant  of  land  under  water  for 
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causeway  without  acceptance  by  the  public  authorities  does  not 
create  a  public  highway.  Iselin  v.  Sta/rin,  144  N".  T.  453. 

A  turnpike  upon  abandonment  by  the  company  becomes  a  high- 
way. 

People  ex  rel.  Keene  v.  Bd.  of  Supervisors  of  Queens  Co.,  151 
N.  T.  190. 

Where  the  right  to  erect  an  elevated  railroad  was  not  secured 
from  abutting  owners  of  property  its  operation  is  a  continu- 
ing trespass. 

Thompson  v.  Mcmhattcm  Ry.  Co.,  .130  N".  Y.  360. 

The  owner  of  an  abutting  lot  on  a  public  street  is  entitled  to 
compensation  for  deprivation  of  light,  air  and  access. 

Hughes  v.  Met.  Elevated  By.  Co.,  130  N.  Y.  14. 

The  use  of  a  street  by  an  elevated  railroad  is  inconsistent  with 
the  purpose  for  which  city  streets  are  designed.  Id. 

The  street  rights  of  an  abutting  owner  need  not  be  established 
by  conveyances  in  specific  forms.  Id. 

Private  rights  belonging  to  abutting  lots  arise  by  operation  of 
law.  .  Id. 

The  terra,  abutting  lot,  denotes  a  lot  bounded  on  the  side  of  a 
public  street.  Id. 

The  theory  of  an  action  by  an  abutting  owner  against  an  elevated 
railroad  is  that  of  trespass. 

Moore  v.  JST.  Y.  Elev.  E.  E.  Co.,  130  N.  Y.  523. 

While  the  trespass  continues  defendant  is  liable  to  abutting  owner 
for  damages  occasioned  by  operation  of  the  road.  Id. 

The  liability  of  defendant  is  in  the  nature  of  an  action  on  the 
case.  Id. 

The  continued  invasion  of  the  privacy  of  the  tenants  is  an  action- 
able injury.  Id. 

What  judgment  will  not  warrant  punishment  for  contempt. 

Ketchum  v.  iLdwards,  153  N.  Y.  534. 

There  is  a  legal  presumption  against  the  grantor  intending  to 
reserve  to  himself  the  title  to  tne  soil  in  the  highway. 

Holloway  v.  Southmayd,  139  IS.  Y.  390. 

The  duty  of  changing  the  grade  of  an  intersected  street  occasioned 
by  the  construction  of  a  railroad  rests  upon  the  railroad  com- 
pany under  the  General  Railroad  Act ;  rights  and  liabilities  of 
railroad  considered. 
Eauensteiny.  JV.  Y.,  Lachawanna,  etc.,  E.  E.  Co.,  136  IST.  Y.  528. 

When  a  lot  is  sold  bounded  by  a  street  the  purchasers  have  an 
easement  in  the  street  for  purposes  of  access  which  is  a  property 
right.  _  Lord  v.  Atkwis,  138 IST.  Y.  184. 

The  grantor,  owning  to  the  center  of  the  highway,  conveyed  by 
deed  running  to  the  side  of  the  highway  only,  but  covering  all 
the  easements,  privileges,  advantages  and  appurtenances  belong- 
ing to  the  land,  this  gave  a  permanent  right  to  an  open  way 
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on  so  much  of  the  highway  as  bordered  upon  the  premises 
conveyed.  Holloway  v.  Southmayd,  139  IST.  Y.  390. 

In  an  abutter's  action  against  an  elevated  railroad  the  defendant 
is  entitled  to  have  the  court  find  that  substantially  all  the 
damages  are  consequential. 

Bookman  v.  N.  Y.  Elevated  E.  B.  Co.,  13T  IST.  Y.  302. 

The  right  of  a  telephone  company  to  string  its  wires  along  a  city 
street  is  subordinate  to  tnat  of  a  street  railroad  company 
operating  its  road  thereon. 

Hudson  Biver  Telephone   Co.  v.  WatervUet  Tv/rnpike  and 
By.  Co.,  135  N.  Y.  393. 

It  is  a  part  of  the  compact  of  such  telephone  company  with  the 
state  that  the  maintenance  of  its  lines  of  communication  shall 
not  prevent  the  adoption  by  the  public  of  any  safe  mode  of 
transit.  Id. 

It  seems,  however,  that  the  railroad  company  is  not  at  liberty  to 
discharge  electricity  into  the  ground  in  great  volume  in  such 
manner  that  owing  to  the  conductive  proprieties  of  the  earth  it 
win  be  conveyed  upon  adjoining  grounds  with  such  force  and 
to  such  extent  as  to  interfere  with  the  business  of  an  adjoining 
owner.  Id. 

Consent  of  the  abuting  fee  owners  in  a  highway  must  be  obtained 
for  the  erection  of  telegraph  poles. 

Eels  V.  Anrisrioan  Telephone.,  143  H.  Y.  133. 

The  easement  in  a  rural  highway  is  one  of^passage  only.  Id. 

Distinction  between  city  street  and  rural  highway  as  to  uses 
pointed  out.  Id. 

II.  DEDICATION. 

What  does  not  constitute  a  dedication  of  property  for  a  public 

highway.  Mark  v.  Village  of  West  Troy,  151  N.  Y.  453. 

Eefore  land  can  become  a  pubhc  highway  by  dedication  there 

must  be  an  acceptance  by  some  formal  and  unambiguous  action 

of  the  public  authorities  or  use  by  the  public. 

People  V.  Underhill,  144  N.  Y.  316. 
"What  is  not   sufficient  to  show   an  acceptance  by  the  village 
authorities  of  the  highway.  Id- 

Ill.  LAYING  OUT,  ALTERATION  AND  DISCONTINUANCE. 
On  an  appeal  from  order  of  commissioners  of  highways,  laying 
out  a  highway,  what  questions  are  to  be  considered. 

People  ex  rel.  Cook  v.  Ilildreth,  126  N.  Y.  360. 
The  construction  of  a  railway  embankment  in  front  of  plaintiil's 
premises  is  a  permanent  appropriation  of  the  street,  and  entitles 
plaintiff  to  damages  for  injury  to  his  easements  of  access. 

Jeaumev.N.  Y.,  Lackawanna,  etc.,  B.B.  C'o.,  affirmed,  128 
N.  Y.  623. 
150 
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Where  defendant,  who  had  mapped  out  a  tract  with  streets  and 
sold  a  lot  to  plaintiff,  who  graded  it  to  meet  the  street  before 
it,  not  then  accepted  as  a  public  street,  afterward  lowered  the 
grade  of  the  street,  interfering  with  plaintiff's  access  to  his  lot 
therefrom,  held,  that  the  latter  had  an  easement  in  the  street 
in  front  of  his  lot,  and  was  entitled  to  an  injunction  and 
damages.  Cunningham  v.  Fitzgerald,  138  N.  Y.  165. 

"What  acts  do  not  afford  basis  for  proceedings  to  ascertain  the 
adjoining  owner's  damages  under  Laws  1883,  chapter  113,  oc- 
casioned by  an  alteration  of  the  grade. 

Whitmore  v.  Village  of  Tarrytown,  137  N.  Y.  409. 

Act  of  the  colonial  legislature  providing  that  a  surveyor  be 
appointed  to  lay  out  a  road  to  the  breadth  of  two  rods, 
which  had  been  laid  out  four  rods  wide,  though  without 
provision  for  compulsory  taking  or  compensation  to  the  owner, 
was  mandatory.  Blachman  v.  Riley,  138  JS".  Y.  318. 

The  decision  of  the  County  Court,  upon  motion  to  confirm  the 
decision  of  commissioners  appointed  to  determine  the  necessity 
of  a  highway,  is  final  only  on  the  questions  of  necessity  and  the 
amount  of  compensation.     Matter  of  De  Oam/p,  151  I^.  Y.  557. 

The  capacity  of  a  town  to  take  a  grant  in  fee  for  highway  pur- 
poses included  the  power  and  capacity  to  take  a  conveyance  of 
the  perpetual  right  to  use  a  road  as  a  public  highway  during 
the  winter  months  only.      Hughes  v.  Bingham,,  135  N.  Y.  347. 

Where  such  deed  has  been  delivered  and  accepted,  and  the  road 
recognized  by  the  proper  authorities  as  one  of  the  highways  of 
the  town,  it  cannot  be  discontinued  by  a  vote  at  a  town  meet- 
ing. A  town  meeting  has  no  power  to  discontinue  a  highway  ; 
that  can  be  done  only  by  the  intervention  of  the  authorities 
and  according  to  the  procedure  pointed  out  in  the  statute.    Id. 

It  is  not  proper  to  review  by  certioran'i  an  order  of  the  County 
Court  confirming  the  report  of  commissioners  appointed  to  lay 
out  a  highway. 

People  ex  rel.   D.  L.  <&   IF.  R.  R.  Co.  v.  County  Court  of 
Onondaga  County,  152  N.  Y.  214. 

Written  petition  of  village  free-holders  is  not  necessary  to  the 
discontinuance  of  a  street. 

Excelsior  Brick  Co.  v.  Village  of  Ha/verstram,  142  IST.  Y.  146. 

Non-user  for  six  years  destroys  the  right  to  use  a  highway  as  such. 

Id. 

lY.  ENCROACHMENTS. 

An  action  cannot  be  maintained  for  injury  to  public  rights  with- 
out showing  that  private  rights  have  been  invaded. 

Woodruffs.  Paddock,  130  K  Y.  618. 

An  encroachment  must  be  explicitly  designated  by  a  notice  to 
remove.  Town  of  Sardinia  v.  Butler,  149  N.  Y.  506. 
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What  notice  is  not  suiflcient  to  compel  removal  of  fence.  Id. 

An  action  will  lie  to  restrain  the  owner  of  a  building  from  unlaw- 
fully obstructing  a  sidewalk. 

Flyrni  V.  Taylor,  127  IST.  Y.  596. 

In  such  case,  direct  proof  of  peculiar  damage  is  not  needed  where 
the  circumstances  show  that  the  plaintiff  sustained  special 
damage.  Id. 

In  a  populous  city,  whatever  unlawfully  turns  the  tide  of  travel 
from  the  sidewalk  directly  in  front  of  a  retail  store  to  the  oppo- 
site side  of  the  street,  is  presumed  to  cause  special  damage  to 
the  proprietor  of  that  store.  Id. 

"Whether  a  particular  use  of  a  street  is  an  unreasonable  use  or  not 
is  a  question  of  fact  depending  on  all  circumstances  of  the  case. 

Id. 

Obstruction  of  highway  may  be  abated  by  an  action  by  one  who 
sustains  an  injury,  and  he  may  also  recover  damages. 

Wakeman  v.  Wilbur,  147  N.  T.  657. 

What  is  suflBcient  to  give  individual  right  of  action  for  obstruction 
of  highway.  Id. 

Party  notified  that  his  house  encroaches  on  highway  upon  proof 
to  the  contrary  may  maintain  injunction  to  restrain  interference. 

Flood  Y.  Van  Wormer,  147  ISf.  Y.  284. 

Time  in  which  to  commence  action  to  enforce  right  of  an  abutting 
owner  to  damages  for  an  invasion  of  his  rights  in  the  public 
streets. 

Oalway  v.  Met/ropoUtan  Elevated  Ey.  Co.,  128  N".  Y.  132. 

Obstructions  upon  a  highway  used  for  more  than  forty  years  may 
be  removed.  Jamies  v.  Samimis,  132  !N.  Y.  239. 

Technical  objection  to  notice  of  removal  is  not  available.  Id, 

Under  colonial  statutes  the  commissioners  had  power  to  make 
the  highway.  Id. 

Eef  lew  of  subject  of  highway  by  user.  Id. 

V.  EEPAIES. 

Negligence  may  consist  in  omission  to  erect  barriers  as  in  leaving 
bed  of  highway  defective. 

Bryamt  v.  Town  of  Randolph,  133  N.  Y.  70. 

Commissioners  are  not  relieved  from  care  and  control  of  ap- 
proaches to  railroad  crossing.  Id. 

A  town  is  liable  for  injuries  resulting  from  a  defective  highway. 

Id. 

Where  an  act  for  the  construction  of  sewers  for  one  town  pro- 
vided for  a  trunk  sewer  through  an  avenue  of  another  town, 
which  was  not  benefited  by  the  improvement,  the  consent  of 
the  owners  of  the  land  through  which  it  passed  must  be  gained 
or  the  title  thereto  gained  by  legal  proceedings.      The   prin- 
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ciples  justifying  the  use  of  streets  for  sewers  without  compen- 
sation to  adjacent  owners  did  not  apply. 

Van  Brimt  v.  Town  of  Flaibush,  128  JST.  Y.  50. 
Actual  notice  of  a  defect  in  the  highway  must  come  to  the  com- 
missioners to  render  them  liable. 

Lcme  Y.  Town  of  Hcmcook,  142  IST.  T.  510. 
Failure  to  recover  against  the  commissioners  bars  a  recovery 
against  the  town.  Id. 

The  provision  of  Laws  1881,  chapter  700,  subjecting  a  town  to  lia- 
bility for  injuries  by  reason  of  defective  highways,  applies  to 
the  case  of  an  obstruction  placed  in  the  highways  as  well  as  to 
acts  of  physical  disturbance  or  injury  to  the  bed  of  the  road- 
way. Whitney  v.  Town  of  Ticonderoga,  127  N.  Y.  40. 

Homicide  ;  See  Orinrnud  Law. 

Guilt  cannot  be  established  beyond  a  reasonable  doubt  on  a  trial 
for  murder  by  testimony  of  a  witness  who  is  irresponsible  either 
from  mental  or  moral  defects.   People  v.  Ledmon,  153  N.  Y.  10. 

Allegations  in  a  common-law  action  in  an  indictment  for  murder, 
held  sufficient  to  sustain  a  conviction  for  murder  in  the  first 
degree.  People  v.  Constamtvno,  153  N.  Y.  24. 

It  is  not  error  for  the  court,  when  charging  on  the  question  of 
deliberation  and  premeditation,  to  illustrate  a  minute  of  time 
by  his  watch.  Id. 

The  fact  that  jury  in  charge  of  officers  attended  church  is  not 
ground  for  reversal.  Id. 

Facts  competent  on  the  question  of  premeditation  and  deliberation. 

People  V.  Scott,  153  N.  Y.  40. 

What  may  be  proof  on  a  trial  for  murder  in  the  first  degree  to 
establish  motive.  Id. 

Evidence  sufficient  to  corroborate  a  confession  of  homicide  con- 
sidered. People  V.  Hoch,  150  N.  Y.  291. 

When  evidence  of  the  mental  condition  of  defendant  at  the  time 
of  trial  may  be  introduced.  Id. 

What  is  sufficient  evidence  to  corroborate  testimony  of  an  accora- 

Slice.  People  v.  Mayhew,  150  N.  Y.  346. 

en  the  question  of  motive  is  unimportant. 

People  V.  Feigenbamn,  148  N.  Y.  636. 

Evidence  sufficient  to  sustain  a  conviction  of  murder  in  the  first 

degree.  People  v.  Youngs,  151  N.  Y.  210. 

Whether  the  killing  was  deliberate  and  premeditated  is  always  a 

question  for  the  jury  in  the  light  of  the  facts. 

People  V.  Conroy,  153  N".  Y.  174. 
What  sudden  transport  of  passion  excited  by  words  of  contempt 
does  not  constitute  murder  in  the  first  degree. 

People  V.  jBarheri,  149  N.  Y.  256. 
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Evidence  of  the  relation  of  parties  is  admissible  on  the  subject  of 
deliberation.  Id. 

Though  killing  was  in  a  fit  of  passion  it  may  be  murder  in  the 
first  degree  when  accompanied  by  deliberation. 

People  V.  TuczTcewitz,  149  N".  Y.  240. 

It  is  admissible  to  show  premises  where  homicide  occurred  by 
photograph.  People  v.  Pustolka,  149  N.  Y.  5T0. 

Wnat  are  not  leading  questions  put  to  a  witness  as  to  actions  of 
defendant  from  which  insanity  might  be  inferred. 

People  V.  Nino,  149  IST.  Y.  317. 

"When  charged  that  defendant  must  clearly  prove  insanity  is 
erroneous.  Ici. 

It  is  prejudicial  error  for  a  court  to  state  to  expert  that  there  has 
been  no  testimony  of  physicians  as  to  delusions.  Id. 

On  trial  of  an  indictment  for  murder  what  evidence  of  defend- 
ant's relations  with  other  Avomen  are  not  admissible. 

People  y.  Strait,  148  N.  Y.  566. 

When  it  would  be  prejudicial  error  against  defendant  to  allow 
witness  who  has  testified  that  defendant  was  sick  at  the  time 
to  state  the  character  of  his  disease. 

People  V.  Corey,  148  E".  Y.  476. 

It  is  erroneous  not  to  charge  clearly  the  rule  in  relation  to  the 
consideration  of  defendant's  intoxication.  Id. 

The  Court  of  Appeals  must  regard  all  valid  exceptions  taken  by 
the  defendant.  Id. 

Statements  to  jury  by  witness  in  absence  of  defendant  is  ground 
for  new  trial.  People  v.  Oallo,  149  N.  Y.  106. 

Facts  sufficient  to  sustain  a  conviction  of  murder  in  the  first 
degree.  People  v.  Hampton,  144  N.  Y.  639. 

Evidence  sufficient  to  sustain  a  conviction  of  murder  in  the  first 
degree.  People  v.  Wilson,  145  N.  Y.  628. 

Testimony  that  murdered  man  said,  "  There  go  the  burglars,"  is 
admissible  as  bearing  upon  the  opportunity  the  suspected  men 
had  to  enter  into  an  agreement  to  resist  arrest.  Id. 

Evidence  that  the  suspected  persons  were  brothers  is  also  admis- 
sible as  bearing  on  the  issue  of  agreement  between  them  to 
effect  escape  together.  Id. 

Where  the  parties  to  a  quarrel  were  separated  and  one  of  them 
returns  with  a  pistol  and  shoots  the  other,  the  act  is  murder. 

People  V.  Kerrigan,  147  N.  Y.  210. 

A  postponement  of  a  trial  for  murder  is  properly  denied  where  it 
is  not  asked  on  the  ground  of  absence  of  witnesses. 

People  V.  Shea,  147  N.  Y.  78. 

What  is  competent  on  the  question  of  intent  and  deliberation.  Id. 

A  conviction  of  murder  in  the  first  degree  will  not  be  reversed 
by  the  Court  of  Appeals  where  the  finding  is  not  clearly 
against  the  weight  of  evidence.  Id. 
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The  killing  of  one  person  in  an  attempt  to  shoot  another  is 
murder.  People  v.  Mills,  143  N.  Y.  383. 

Where  circumstantial  evidence  is  sulficient,  conviction  of  murder 

will  be  sustained.  People  v.  Johnson,  140  JST.  Y.  350. 

'     Conviction  of  murder  in  first  degree  in  killing  an  officer  while 

under  arrest  without  a  warrant  will  be  sustained  upon  sufficient 

evidence.  People  v.  Wilson,  141  IST.  Y.  185. 

The  effect  of  intoxication  on  the  question  of  premeditation  is  for 
the  jury.  People  v.  Leonardi,  143  JST.  Y.  360. 

"When  a  will  made  by  the  wife  prior  to  the  marriage,  giving  her 
property  to  her  husband,  is  admissible  on  the  question  of  motive. 

People  V.  Buchanan,  145  1^.  Y.  1. 

A  deed  made  by  the  wife  to  defendant  after  marriage  and  his 
conveyance  of  the  property  are  admissible.  Id. 

Declarations  of  defendant  showing  hostile  feelings  toward  his 
wife  are  relevant  on  the  question  of  motive.  Id. 

When  a  refusal  to  strike  out  all  evidence  on  one  count  is  proper. 

Id. 

JReply  to  defendant's  counsel  by  the  court  that,  "  If  the  facts  are 
against  the  defendant,  that  is  not  my  fault ;  it  is  unfortunate, 
but  I  cannot  help  it,"  unobjectionable. 

People  v.  Leach,  146  N.  Y.  392. 

An  appeal  direct  to  the  United  States  Supreme  Court  from  the 
decision  of  a  District  Court  judge  at  chambers  denying  a  motion 
for  habeas  corpus  is  unauthorized. 

People  v.  Buchanan,  146  N.  Y.  264. 

A  reprieve  by  the  governor  to  a  day  certain,  in  a  capital  case, 
authorizes  the  execution  of  sentence  on  that  day.  Id. 

"Where  the  time  fixed  by  the  reprieve  has  passed  and  the  sentence 
remains  unexecuted  but  in  full  force,  the  defendant  should  be 
brought  before  the  court  to  have  a  date  of  execution  fixed.    Td.- 

Evidence  insufficient  to  sustain  a  defense  of  irresponsibility  on 
account  of  epilepsy.  ,   People  v.  Burgess,  153  IST.  Y.'561. 

One  who  is  not  an  expert  may  testify  that  a  substance  is  blood. 

Id. 

When  it  is  apparent  that  no  harm  resulted  to  defendant  on  ad- 
mission of  incompetency,  evidence  is  not  a  ground  for  reversal 
in  a  capital  case.  Id. 

Where  the  accused  was  indicted  for  killing  his  wife,  and  it  ap- 
peared that  he  killed  her  and  a  man  who  was  with  her,  the 
court  instructed  the  jury  that  if  he  intended  to  kill  the  man  and 
killed  her,  he  was  as  much  guilty  of  murder  as  if  he  intended 
to  kill  her,  which  was  excepted  to,  as  the  indictment  charged 
only  intent  to  kill  the  wife,  held,  no  error. 

People  V.  Osmond,  138  IST.  Y.  80. 

The  prosecution  on  a  trial  for  murder  is  not  bound  to  prove  motive. 

People  V.  Johnson,  139  I^T.  Y.  358. 
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"What  proof  must  be  given  to  justify  the  taking  of  life  in  self- 
defense.  Id. 

SuiRciency  of  evidence  to  justify  conviction  under  an  indictment 
for  murder.  Jd. 

Evidence  of  a  circumstantial  character  to  sustain  a  conviction  of 
murder  by  poisoning,  considered  and  held  sufficient. 

People  V.  Harris,  136  JST.  Y.  423. 

Judgment  on  conviction  of  murder  in  the  first  degree,  affirmed, 
the  jury  discrediting  the  testimony  of  the  accused. 

People  V.  Bold,  138  N.  Y.  616. 

Judgment  of  conviction  of  murder  in  the  first  degree,  the  victim 
being  the  wife  of  the  accused,  affirmed. 

People  V.  Geogham,  138  N.Y.  677. 

Yerdict  of  conviction  of  murder  in  the  first  degree  of  defendant 
who  killed  his  wife  sustained  on  review  of  circumstantial  evi- 
dence. People  V.  Hamilton,  137  N.  Y.  531. 

Yerdict  of  conviction  for  murder  sustained  on  review  of  the  evi- 
dence, the  defense  being  justification. 

People  V.  Fitsthum,  137  N.  Y.  581. 

Conviction  of  murder  in  the  first  degree  for  killing  a  woman, 
where  the  accused  was  the  only  witness  in  his  own  behalf,  sus- 
tained on  the  evidence.  People  v.  Deljmo,  139  ]S".  Y.  625. 

Conviction  of  murder,  based  in  part  on  testimony  of  alleged  ac- 
complice and  alleged  confession  of  defendant,  sustained  on 
review  of  the  evidence.         People  v.  McGuira,  135  N.  Y.  639. 

Evidence  of  accused  sufficient  to  justify  conviction  of  man- 
slaughter in  the  first  degree. 

People  V.  Webster,  affirmed  in  139  IST.  Y.  73. 

A  charge  that  the  jury  might  find  intent  to  kill  from  the  nature 
of  the  weapon  and  the  manner  of  its  use,  in  connection  with  an 
instruction  that  they  should  not  convict  if  they  had  any  reason- 
able doubt  of  such  intent,  is  free  from  error.  Id. 

The  rule  as  to  the  obligation  to  avoid  the  necessity  of  taking 
human  life,  stated.  Id. 

Husband  and  Wife.     See  Cv/rtesy ;  Dimorce ;  Dower;   Mamage; 
Ma/rned  Woman,. 

I.  Joint  Peopeett. 

II.  CoNTEACTS  Between. 
III.  Husband's  Eights  and  Liabilities. 
lY.  Wife's  Rights  and  Disabilities. 

Y.  Hee  Sepaeate  Estate. 

I.  JOINT  PROPERTY. 

Tenancy  by  the  entirety  is  severed  by  divorce  and  each  takes  a 
share  as  tenant  in  common.  Stelz  v.  SohrecTc,  128  ]Sr.  Y.  263. 
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Under  a  conveyance  to  husband  and  wife  without  restriction, 
they  take  as  tenants  by  the  entirety.  Id. 

A  tenancy  by  the  entirety,  originated  in  the  marital  relation, 
resembles  a  joint  tenancy  in  that  there  is  a  right  of  survivor- 
ship attached  to  both,  but  is  not  a  joint  tenancy  in  substance 
or  form.  Id. 

Where  the  intention  is  plainly  expressed,  may  hold  as  tenants  in 
common  or  as  joint  tenants.  JoSs  v.  Fey,  129  N.  T.  lY. 

The  wife's  interest  is  alienable  by  her.  Id. 

Her  grantee  may  maintain  an  action  for  partition.  Id. 

The  intention  of  the  grantor  as  appearing  in  the  instrument  con- 
trols. Miner  v.  Brown,  133  IST.  Y.  308. 

If  the  grant  is  made  without  any  words  characterizing  the  estate, 
each  shall  take  by  entirety.  Id. 

A  devise  to  husband  and  wife  for  their  use,  benefit  and  support 
renders  them  tenants  in  common.  Id. 

Where  husband  and  wife  each  contribute  from  their  separate 
means  to  a  joint  investment  in  a  bond  and  mortgage  taken  in 
the  names  of  both,  the  inference  is  that  they  become  tenants  in 
common.  Matter  of  Alhrecht,  136  N.  Y.  91. 

It  seems  that  the  relation  of  tenants  by  the  entirety  can  only 
exist  where  there  is  a  conveyance  of  a  vested  interest  in  or  title 
to  real  property.  Id. 

While  a  husband  and  wife  take  as  tenants  by  the  entirety  under 
a  deed  to  both,  they  are  tenants  in  common  or  joint  tenants  of 
the  use  while  the  question  of  survivorship  is  in  abeyance. 

Hiles  V.  Fisher,  144  IST.  Y.  306. 

A  mortgage  executed  by  a  husband  who  holds  by  the  entirety 
with  his  wife  is  eflfectual  to  cover  his  interest.  Id. 

II.  CONTRACTS  BETWEEN. 

In  an  action  by  a  wife  against  the  personal  representatives  of  her 
deceased  husband,  a  promise  to  repay  her  must  be  shown  to  allow 
her  to  recover  for  moneys  paid  by  her  for  support. 

Nostramd  v.  Ditmis,  127  N.  Y.  355. 

A  contract  for  employment  made  prior  to  1892  is  extinguished  by 
the  marriage  of  the  parties. 

Matter  of  Gallister,  153  N.  Y.  294. 

A  bond  given  by  a  husband  to  his  wife,  without  consideration,  as 
a  provision  for  her  support  and  as  a  gift,  is  not  enforceable 
against  his  estate.  Matter  of  James,  146  N.  Y.  78. 

An  ante-nuptial  agreement  cutting  off  dower  without  an  equiva- 
lent therefor  is  void.  Graham  v.  Graham,  143  N.  Y.  573. 

III.  HUSBAND'S  EIGHTS  AND  LIABILITIES. 

A  husband  acting  only  as  an  agent  of  his  wife  is  not  Liable  for 
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her  failure  to  lease   premises  thougK  he  has  negotiated  the 
lease.  Bear  v.  Bonynge,  147  E".  Y.  393. 

"When  a  judgment  recovered  by  a  married  woman  in  an  action 
to  which  her  husband  was  not  a  party,  reversed  on  appeal,  is  not 
a  bar  to  a  subsequent  action  by  the  husband  upon  such  claim. 

Stamp  V.  FramMin,  144  N.  T.  60Y. 

An  authority  given  by  a  husband  that  payment  of  a  claim  for 
board  may  be  made  to  his  wife  does  not  vest  in  her  legal  title 
to  the  claim.  Id. 

When  an  action  of  ejectment  will  not  lie  against  the  husband  of 
a  tenant  with  whom  he  lives  on  the  land,  and  who  claims  pos- 
session of  it.  Danihee  v.  Hyatt,  151  N.  Y.  493. 

Fraudulent  representations  inducing  party  to  marry  is  basis  for 
action  for  loss  of  consortium. 

Kvjek  V.  Goldman,  150  N.  Y.  176. 

IV.  WIFE'S  EIGHTS  AND  DISABILITIES. 

A  wife  is  entitled  to  support  from  income  of  trust  which  was  for 
the  support  of  husband  only. 

Wetmore  v.  Wetmore,  149  N.  Y.  520. 
A  married  woman  is  presumptively  not  chargeable  with  an  ar- 
rangement made  by  her  husband  in  her  absence  in  respect  to 
the  purpose  for  which  a  mortgage  executed  by  her  is  given. 

Pa/rker  v.  Collins,  127  ISL  Y.  185. 

The  right  of  a  wife  to  insure  her  husband's  life  for  her  own  benefit, 

since  it  is  not  property,  does  not  prevent  equity  from  following 

insurance  moneys  and  charging  them  with  a  trust  in  favor  of 

one  whose  moneys  were  used  in  the  payment  of  premiums. 

Holmes  v.  Oilman,  138  JST.  Y.  369. 
The  wife  may  take  the  legal  title  to  personal  property  by  gift 
from  her  husband  and  maintain  an  action  thereon. 

FruhoMfY.  Bendheim,  127  N.  Y.  587. 
Such  gift  is  valid  although  the  propertj'  consists  of  a  contract  for 
the  purchase  of  land.  Id. 

Where  husband  and  wife  are  seized  of  an  estate  as  tenants  by  an 
entirety,  and  when  in  a  proceeding  to  condemn  a  right  of  way 
the  husband  alone  is  served,  the  wife  may  restrain  the  construc- 
tion of  a  sewer  across  the  propertv. 

Grosser  v.  City  of  Rochester,  148  IST.  Y.  235. 
Under  the  statutes  of  this  state  a  married  woman  has  such  free- 
dom of  control  over  her  own  real  property  that  her  husband 
cannot,  without  her  consent  and  against  her  will,  maintain  a 
vicious  domestic  animal  thereon,  and  she  is  liable  for  injuries 
committed  by  animal  owned  by  the  husband. 

QuUty  V.  Battie,  135  E".  Y.  201. 

Where  the  husband  is  united  in  the  action  against  the  wife  for 

damages  merely  on  the  ground  of  his  marital  liability   and 
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not  upon  any  allegation  of  his  own  ownership  or  knowledge  of 
the  vicious  propensities,  the  action  cannot  be  sustained  against 
him.  Id. 

V.  HER  SEPARATE  ESTATE. 

Only  the  common-law  status  of  married  women  has  been  abrogated 

to  the  extent  set  forth  by  statute. 

Porter  v.  Dimn,  131  N.  Y.  314. 
Where  the  services  of  wife  are  rendered  at  husband's  expense,  he 

is  entitled  to  recover  for  such  services.  Id. 

Unless  it  is  liable,  the  property  of  the  wife  cannot  be  seized  upon 

execution  against  the  husband. 

Edwards  v.  Wood,  131  JST.  Y.  850. 
There  must  be  a  surrender  by  a  wife  to  her  husband  of  some 

interest  or  dominion  over  her  real  property  by  some  act  or 

agreement  on  her  part  expressed  or  implied,  which  wUl  take 

from  her  at  least  some  right  or  incident  ordinarily  pertaining 

to  the  absolute  ownership  of  real  estate. 

Mygatt  v.  Coe,  147  N.  Y.  456. 
That  which  a  married  woman  acquires  by  her  trade,  services  or 

business,  carried  or  performed  on  her  separate  account,  is  her 

own  separate  property. 

Blaechinska  v.  Howwrd  Mission  <&  Home  for  Little  Wan- 
derers, 130  ]Sr.  Y.  497. 
The  statute  does  not  apply  to  labor  done  by  the  wife  for  the  hus- 
band in  his  household.  Id. 
Where  their  joint  earnings  are  used  to  support  the  family,  if 

there  is  no  special  contract  giving  her  the  proceeds  of  her  labor 

they  belong  to  the  husband.  Id. 

When  she  works  for  him  upon  his  farm  she  is  legally  entitled  to 

no  compensation.  Id. 

Under  Laws  of  1884,  chapter  381,  a  married  woman  may  enter 

into  contracts  with  any  one  except  her  husband.  Id. 

Previously  she  could  not  make  such  contracts  unless  she  had  a 

separate  estate  or  business.  Id. 

Under  act  of  1860,  a  wife  could  contract  with  her  husband  in 

relation  to  her  separate  estate.  Id. 

The  enabling  statutes  do  not  relieve  a  wife  of  rendering  services 

to  her  husband.  Id. 

I. 

Imprisonment;   See  Arrest;   J3aU;    Conternpi;    CriMiinal  Law ; 
False  Imprisonment. 

Incumbrances ;   See  Cloud  on  Title ;    Covenants ;    Deeds  /    Fore- 
closwre. 
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Indemnity ;  See  Bonds  ;  Injunction  ;  Replevin  •  Sheriff. 

When  notes  specify  that  bonds  were  deposited  as  security  and  no 
bonds  were  given,  an  indorser  is  not  discharged  because  such 
bonds  were  not  deposited.     Nassau  v.  Cam^SeS,  MTIST.  Y.  694. 

An  oral  promise  to  indemnify  a  person  for  becoming  indorser  on 
a  note  of  a  third  person  is  not  within  the  statute  of  frauds. 

Jones  V.  Bacon,  145  N.  Y.  446. 

An  indemnitor  of  an  indorser  of  the  note  of  a  third  person  is  dis- 
charged from  liability  on  his  agreement  by  the  execution  of  the 
indorser  of  a  release  to  the  maker  of  the  note.  Id. 

"Where  a  sheri£f  who  has  taken  a  bond  of  indemnity,  by  collusion 
deprives  the  indemnitors  of  the  opportunity  to  present  and 
have  determined  in  the  ordinary  course  of  legal  proceedings  his 
liability,  when  sued  by  third  persons  for  an  act  to  which  the  in- 
demnity extends,  and  in  bad  faith  prevents  the  indemnitors 
from  putting  in  a  defense  interposed  in  good  faith  and  not 
frivolous,  he  cannot  avail  himself  of  a  judgment  obtained  in 
that  action  as  a  ground  of  recovery  on  the  bond. 

WKeeler  v.  Sweet,  IST  N.  Y.  435. 

Otherwise,  it  seems,  in  the  absence  of  fraud  or  collusion,  though 
the  indemnitors  were  not  parties  in  fact  to  the  litigation,  and 
even  though  they  had  no  notice  of  the  action.  Id. 

Indians  ;  See  Constitutional  Law. 

Eight  of  state  to  purchase  Indian  land  under  Constitution  de- 
clared and  title  of  purchaser  of  such  land  sustained. 

Seneca  Nation  of  Indians  v.  Christie,  126  N.  Y.  122. 

The  provision  in  section  12  of  the  act  of  Congress  of  March  30, 
1802  (Indian  Intercourse  act),  construed  and  held  not  to  require 
proclamation  by  Federal  authorities.  Id. 

The  purpose  of  the  proviso  was  to  establish  a  Federal  supervision 
over  contracts  for  the  extinguishment  of  Indian  title  to  lands. 

Id. 

What  will  amount  to  a  confirmation  of  the  sale  and  conveyance 
under  subsequent  act  of  Congress,  and  a  waiver  of  restrictions 
imposed  by  former  acts  of  Congress,  if  any  such  existed.       Id. 

Indictment ;  See  Criminal  Lam. 
When  court  has  power  to  refuse  to  strike  out  previous  acts  in 
an  indictment  and  retain  them  for  reference. 

People  V.  McLaughlin,  150  IST.  Y.  365. 
An  indictment  is  not  demurrable  on  the  ground  that  it  charged 
two  crimes,  viz. :  -  forging  a  check   and   intent  to   defraud  a 
person  by  offering  such  a  forged  check. 

Peoples.  AltmaM,\Ani&.X.m. 
What  indictment  for  perjury  in  making  and  filing  an  affidavit 
must  be  alleged  and  what  must  be  proved  on  trial. 

People  v.  WilUams,  149  IST.  Y.  1. 


2396  Indictment. 

Indictment — Continued. 

An  indictment  for  false  pretenses  is  sufficient  if  it  states  and 
negatives  one  false  pretense. 

PeopU  V.  PecTcens,  153  N.  T.  576. 

An  indictment  for  obtaining  a  deed  by  false  pretenses  which 
gives  a  description  of  the  premises  and  states  the  consideration, 
the  names  of  the  grantor  and  grantee  and  the  value  of  the 
deed,  sets  out  the  deed  sufficiently.  Id. 

A  statement  that  the  land  was  of  a  certain  value  is  a  sufficient 
allegation  of  the  value  of  the  deed.  Id. 

An  indictment  may,  notwithstanding  section  29  of  the  Penal 
Code,  state  facts.  Id. 

The  principal  fact  must  be  charged  in  the  indictment. 

Peoj>le  V.  Allow,  140  K  T.  130. 

The  forging  and  uttering  of  the  same  instrument  may  be  charged 
in  separate  counts  in  an  indictment. 

People  V.  Alder,  140  IST.  T.  331. 

"Where  an  indictment  charges  the  presentation  of  false  proofs  of 
loss  knowingly  it  is  sufficient.   People  v.  Spiegel,  143  IN .  Y.  lOT. 

Surplusage  no  more  vitiates  an  indictment  than  a  pleading  in  a 
civil  action.  People  v.  Lawrence,  137  !N".  Y.  517. 

It  seems  that  an  indictment  for  larceny  under  Penal  Code  (§  528) 
is  sufficient,  if  without  setting  forth  the  false  pretenses  it 
charges  felony  in  the  form  used  in  common-law  indictments. 

Id. 

It  seems  that  under  Code  Criminal  Procedure  (§§  278,  279),  re- 
quiring an  indictment  to  charge  but  one  crime  and  but  in  one 
form,  the  two  offenses  of  forgery  and  uttering  the  forged  in- 
strument cannot  be  properly  united  in  one  count  in  the  same  in- 
dictment. People  V.  Tower,  135  N.  T.  457. 

The  proper  and  only  remedy  for  such  misjoinder  is  by  demurrer. 

Id. 

Allegations  in  a  common-law  action  in  an  indictment  for  murder, 
held  sufficient  to  sustain  a  conviction  for  murder  in  the  first 
degree.  People  v.  Constcmbvrw,  153  N.  Y.  24. 

"Within  what  time  an  indictment  for  seduction  may  be  filed. 

People  V.  Nelson,  153  N.  Y.  90. 

"When  separate  counts  for  burglary,  larceny  and  receiving  stolen 
goods  mav  be  joined  in  one  indictment. 

People  V.  Wilson,  151  N.  Y.  403. 

An  indictment  for  libel  is  defective  which  fails  to  allege  the  man- 
ner of  publications.  People  v.  Stark,  136  N.  Y.  538. 

It  seems  that  if  the  libel  charged  consisted  of  a  newspaper  pub- 
lication, it  would  be  sufficient  to  allege  that  it  was  published  in 
a  designated  paper  having  a  circulation  in  the  county  in  which 
the  indictment  is  found.  Id. 

An  indictment  for  murder  in  the  common-law  form  is  proper. 

People  V.  Osmond,  138  IST.  Y.  80. 
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An  indiptment  charging  a  crime  in  different  counts  that  it  was 

committed  in  a  different  manner,  not  demurrable  under  Code 

Criminal  Procedure  (§  279). 

People  V.  Ilioe,  affirmed  on  opinion,  128  N.  Y.  649. 
What  indictment  which  stated  the  acts  constituting  the  crime 

is  not  demurrable  for  failure  to   conform  to  Code   Criminal 

Procedure  (§§  275,  276).  Id. 

An  indictment  for  grand  larceny  held  sufficient.  Id. 

The  rules  that  an  indictment  is  good  as  against  a  general  demurrer 

if  any  count  be  good,  applied.  Id. 

Indorsement ;  See  Bills  and  Notes. 

Infant ;  See  Gua/rdian  am,d  Ward ;   Guardian  ad  Litem,  /  Parent 
and  Child. 

Property  of  infant  remainderman  cannot  be  mortgaged  by  trustee 
by  order  of  court.  Losey  v.  Stanley,  147  N.  Y.  560. 

Such  mortgage  may  be  collaterally  assailed  for  want  of  jurisdic- 
tion in  an  action  to  foreclose  it.  Id. 

A  girl  nine  and  a  half  years  old  cannot  be  held  as  a  matter  of 
law  non  sui  juris. 

MoGrell  V.  Buffalo  Ojfice  Building  Co.,  16B  N.  Y.  265. 

"When  service  of  process  on  an  infant  defendant  is  not  essential 
to  the  jurisdiction  of  a  Federal  court. 

Sloane  v.  Martin,  145  N.  Y.  524. 

"Where  the  guardian  of  infants  acquiesces  in  the  continued  occupa- 
tion of  their  premises  by  their  mother  without  any  agreement 
as  to  rent,  the  mother  is  not  liable  for  use  and  occupation. 

Zami  V.  Zamh,  146  N.  Y.  317. 

An  infant  may  become  interested  in  business  as  a  general  partner. 
Conti>iental  Nat.  Bh.  v.  Strauss,  137  N.  Y.  148. 

Notice  in  some  form  to  an  infant  is  essential  to  confer  jurisdiction 
upon  a  court  to  bind  his  property ;  the  legislature  may  pre- 
scribe that  it  be  constructive.       Smith  v.  Peid,  134  N.  Y.  568. 

"When  court  will  not  acquire  jurisdiction  of  an  infant  by  service 
of  process  on  a  guardian  ad  litem  under  Code  Civil  Procedure 
(§  473).  Id. 

A  special  act  authorizing  the  sale  of  contingent  interests  in  real 
property  of  certain  infants  and  persons  not  in  being  is  constitu- 
tional. Field  V.  Pessar,  131  JST.  Y.  184. 

The  surety  of  a  special  guardian  to  sell  interest  of  infant's  devisees 
is  liable  for  the  misappropriation  of  such  property. 

Long  v.  Long,  142  K  Y.  545. 

A  special  guardian  for  sale  of  infant's  real  estate  is  subject  only 
to  the  jurisdiction  appointing  him.  la. 

The  acceptance  of  the  accounts  of  general  guardian  is  not  neces- 
sarily a  ratification  of  those  of  a  special  guardian.  Id. 
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Uons  in  particular  actions,  see  appropriate  titles. 

I.  Issuing  and  Effect. 

II.  Eesteaining  Proceedings  at  Law. 
III.  Against  Coepoeations  and  Public  Offices. 
lY.  In  Othee  Cases. 

V.  Peactice  and  Undeetaking. 

I.  ISSUING  AND  EFFECT. 

Mere  apprehension  of  some  future  wrongful  acts  which  may  be 
injurious  to  the  plaintiff  is  not  sufficient  ground  for  a  final 
injunction. 

Reynolds  v.  Emerett,  IM  JST.  Y.  189. 

Where  the  acts  complained  of  have  ceased  prior  to  the  trial  a 

denial  of  a  final  injunction  is  discretionary.  Id. 

Injury  to  business  by  reason  of  obstruction  on  highway  ground 

for  injunction  to  restrain  nuisance. 

Buchhoh  V.  N.  Y.,  L.  E.  &  W.  B.  R.  Co.,  148  N.  Y.  640. 

Party  notified  that  his  house  entrenches  on  highway,  upon  proof 

to  the  contrary  may  maintain  injunction  to  restrain  interference. 

I<lood  V.  Vam,  Worm&r,  147  IST.  Y.  284. 

The  remedy  by  injunction  will  not  be  granted  where  it  will 

operate  inequitably  or  contrary  to  the  real  justice  of  the  case. 

Rogers  v.  O'Brien,  153  N.  Y,  357. 
"Where  the  premises  are  in  the  possession  of  the  tenant  who  wastes 
water,  the  landlord  cannot  procure  an  injunction  to  prevent  the 
cutting  off  of  the  supply  for  failure  to  pay  special  rates. 

Brass  v.  Rathbone,  153  JST.  Y.  435. 

Equity  courts  can  provide  that  a  title  to  the  easements  required 

shall  be  conveyed  as  a  condition  togiving  the  relief  demanded. 

QaVwoAi  V.  Metropolitan  M.  R.  R.  6^o.,  128  N".  Y.  132. 

A  court  of  equity  should  not  restrain  a  party  from  doing  what  it 

has  no  power  to  protect  that  party  from'  being  compelled  by 

another  court  to  do. 

Mahry.  Norwich  Union  Fire  Ins.  Co.,  127  IS.  Y.  452. 
An  equity  court  is  not  bound  to  issue  an  injunction  for  the  purpose 
of  protecting  a  technical  right. 

Gray  v.  Manhattani  Ry.  Co.,  128  N.  Y.  499. 

Equity  will  enforce  a  valid  contract  although  it  happened  to  be 

by  parol.  _  Lewis  v.  Gollner,  129  E".  Y.  227. 

Although  the  contract  is  a  personal  one  equity  wiU  protect  its 

terms.  Id. 

Injunction  will    issue  to    restrain  interference    with    acquired 

rights.  Pocantes  Water  Worles  Co.  v.  Bird,  130  N.  Y.  249. 

The  scope  of  the  injunction  is  limited  to  protecting  those  rights. 

Id. 
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It  seems  that  if  the  injunction  is  void  as  being  beyond  the  juris- 
diction of  the  court,  a  submission  to  its  restraint  is  voluntary. 

Mark  V.  Byatt,  135  N.  Y.  306. 

"When  there  is  an  absence  of  proof  of  substantial  damage  and 
refusal  to  grant,  an  injunction  will  not  be  disturbed  on  ap- 
peal. Wormer  v.  Brown,  149  N.  Y.  163. 

Provision  of  Code  Civil  Procedure  (§  608),  that  an  injunction 
order  may  be  granted  to  accompany  the  summons,  does  not 
refer  solely  to  an  injunction  granted  under  Code  Civil  Proce- 
dure (§  603),  but  is  unlimited  in  its  terms  ;  vsrhat  must  be  shown. 
People  ex  rel.  Cauffman  v.  Van  Buren,  136  N.  Y.  252. 

An  action  to  restrain  the  creation  of  a  cloud  upon  title  by  the 
sale  and  giving  of  a  lease  upon  such  sale  for  non-payment  of  an 
assessment  upon  lands  in  the  city  of  New  York,  which  is 
alleged  to  be  void,  is  prohibited  by  section  879  of  the  Consoli- 
dation Act.  Scudder  v.  Mayor,  146  JST.  Y.  245. 

n.  KESTEAINING  PROCEEDINGS  AT  LAW. 

An  injunction  order  is  within  the  jurisdiction  of  the  judge 
granting  it,  and  will  sustain  proceedings  to  punish  for  contempt 
even  though  the  plaintiff's  attachment  had  not  been  levied  at 
the  time  it  was  issued. 

People  ex  rel.  Ca/uffman  v.  Yon  Bv/ren,  136  N.  Y.  252. 
A  subsequent  action  cannot  be  maintained  to  restrain  the  prosecu- 
tion of  an  earlier  action  in  the  same  court  unless  it  clearly 
appears  that  full  and  complete  justice  cannot  be  obtained  in 
the  earlier  one.  Pond  v.  Harwood,  139  N.  Y.  111. 

The  grant  of  a  temporary  injunction.is  usuaDy  discretionary.    Id. 
Only  when  other  remedies  are  inadequate  can  equity  be  used  to 
restrain  pending  actions. 

Norfolk  amd  New  Brwnswick  Hosiery  Co.  v.  Arnold,  143 
K  Y.  265. 
The  Supreme  Court  may  restrain  an  action  pending  in  a  lower 
court  until  the  determination  of  an  action  before  it.  Id. 

The  execution  of  a  testamentary  power  of  sale  will  not  be  en- 
joined where  the  election  to  take  the  land  as  such  is  not  con- 
curred in  by  all  of  the  beneficiaries. 

McDonald  v.  O'Ea/ra,  144  N.  Y.  566. 
"Where  the  parties  to  an  action  in  a  Federal  court  are  all  residents 
of  the  state,  a  state  court  may  act  in  personam  and  restrain 
them  from  proceeding  in  such  action. 

Stevens  v.  Central  National  Bh.,  144  JST.  Y.  50. 
Where  it  appears  by  the  complaint  that  the  plaintiff  is  entitled  to 
equitable  relief,  by  way  of  restraint  of  some  act,  the  granting 
of  a,n  m^vcaciiori.  pendente  lite  is  discretionary. 

Castoriano  v.  Dupe,  145  N.  Y.  250. 
When  an  action  in  equity  is  proper  to  have  a  bill  of  sale,  absolute 
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on  its  face,  declared  a  mere  collateral  security  for  a  debt,  and 
to  redeem  therefrom,  and  the  court  may  grant  an  injunction 
pendente  lite.  Id. 

III.  AGAIlSrST  COKPOEATIOlSrS  AlsTD  PUBLIC  OFFICEES. 
When  injunction   lies  to  restrain  public  oflBcer  from  doing  an 
illegal  act  which  he  has  been  directed  to  do  by  a  superior  body. 

William  v.  Boynton,  147  IST.  Y.  426. 
"Where  the  maiatenance  of  railroad  has  been  enjoined  the  de- 
fendant cannot  of  ri^ht  demand  the  dissolution  of  the  injunc- 
tion upon  the  acquisition  of  the  property. 
Lawrence  v.  Metropolitan  El.  My.  Co.,  affirmed,  126  N.  Y.  483. 
When  a  municipal  corporation  discharges,  or  threatens  to  dis- 
charge, sewage  on  private  lands,  the  owner  is  entitled  to  restrain 
the  injury  committed. 

N.  T.  Central,  etc.,  R.  R.  Go.  v.  City  of  Rochester,  127  IST.  Y.  591. 
The  performance  of  the  condition  precedent  to  the  liability  of  a 
corporate  stockholder  may  be  excused  through  the  issuance  of 
an  injunction  by  Supreme  Court. 

Runtvng  v.  Blun,  143  IS".  Y.  511. 
When  an  action  cannot  be   maintained  by  the  attorney-general 
against  an  incorporated   gas  company  to  restrain  it  from  open- 
ing city  streets  and  laying  pipes. 

People  V.  Equity  Gas  Light  Co.,  141  K  Y.  232. 
Mere  proof  that  an  assessment  is  illegal  does  not  require  issuance 
of  injunction. 

Postal  Telegraph  Cable  Co.  v.  Orant,  appeal  dismissed,  128 
]Sr.  Y.  633. 
The  doctrine  of  Campbell  v.  Seamam,  63  N.  Y.  568,  reiterated  in 
support  of  an  injunction  against  an  elevated  railroad  as  it  was 
the  only  adequate  remedy. 

Snox  T.  Metropo/itan  Elevated  R.  R.  Co.,  affirmed  without 
opinion  in  128  K  Y.  625. 
An  attaching  creditor  may  bring  an  action  against  the  sheriff, 
who  has  levied  upon  the  defendant's  property  under  executions 
upon  prior  judgments  alleged  to  have  been  fraudulently  con- 
fessed, and  the  execution  creditors,  and  in  such  action  obtain 
an  injunction  restraining  the  enforcement  of  such  executions 
until  the  final  determination  of  his  action. 

People  eao  rel.  Cauffman  v.  Yan  JBuren,  136  ]N".  Y.  252. 
It  seems  that  the  action  would  not  lie  if  executions  had  not  been 
issued  upon  the  alleged  fraudulent  judgments.  Id. 

An  action  will  not  lie  to  enjoin  a  sheriff  from  executing  a  war- 
rant for  the  collection  of  a  tax  issued  by  the  state  comptroller, 
on  the  ground  that  the  act  under  which  the  tax  is  levied  was 
unconstitutional. 

United  Lines  Telegraph  Co.  v.  Chant,  137  N.  Y.  7. 


Injunction,  III,  IV.  2401 

Injunction —  Continued. 

The  action  cannot  be  sustained  on  the  ground  that  the  terms  of 
the  statute  have  been  departed  from,  and  the  assessment  not 
lawfully  or  legally  made,  as  certiorari  is  the  proper  remedy. 

Id. 

Servants  and  agents  of  a  defendant  restrained  by  injunction  are 
bound  after  service  on  them  of  the  orders,  and  may  be  punished 
for  contempt.  Daly  v.  Amherg,  126  IST.  Y.  490. 

Disobedience  of  an  injunction  order  cannot  be  justified  by  showing 
that  it  was  erroneously  granted  or  irregularly  served.  Id. 

"Where  injunction  against  elevated  railroad  improperly  enjoined 
the  occupation  of  the  street  and  directed  the  removal  of  the 
part  encroaching. 

Adler  v.  Metropolitcm  El.  Ry.  Go.,  138  K  Y.  173. 

"Where  the  use  of  a  similar  corporate  name  does  not  cause  decep- 
tion or  confusion,  such  use  will  not  be  restrained. 

Eygeia  Water  Ice  Co.  v.  W.  T.  Hygeia  Ice  Co.,  140  K  Y,  94. 

IV.  m  OTHER  CASES. 
An  action  wiU  lie  to  restrain  the  defendant  from  erecting  the 
wall  of  a  building  so  as  to  encroach  on  plaintiff's  land. 

Baron  v.  Korn,  127  IS".  Y.  224. 
The  objection  that  the  plaintiff  should  first  establish  his  title  to 
the  locus  in  quo  by  an  action  at  law  must  at  least  be  raised  by 
answer.  Id. 

"When  an  action  to  set  aside  mortgages  brought  before  the  ap- 
pointment of  a  receiver  for  the  plaintiff  should  be  stayed. 
Brower  v.  Baucus,  affirmed  without  opinion,  128  N.  Y.  621. 
When  iujunction  wiU  not  lie  to  restrain  publication  of  picture  and 
name  in  book. 

Munro  V.  Smith,  affirmed,  it  seems,  without  opinion,  128 
K_Y.  680. 
The  condition  to  avoid  an  injunction  may  be  rejected  by  the 
defendant,   though  if  he  accepts  it  he  cannot   challenge  its 
validity. 

LoAJorence  v.  Met/ropoUtcm  El.  R.  R.  Co.,  affirmed,  136  K  Y.  483. 
"When  a  condition  was  imposed  in  the  exercise  of  discretion,  it 
cannot  be  questioned.  Id. 

"Where  there  is  no  real  resemblance  in  the  name  and  appearance 
of  two  publications,  and  no  deception  practiced,  an  injunction 
wiU  be  refused.  Munro  v.  Towsey,  129  E.  Y.  38. 

Injunction  asked  for  by  a  landlord  against  a  tenant's  use  of  the 
premises  for  receiving  and  forwarding  money  to  bet  on  horse- 
races, where  no  damage  to  plaintiff  was  alleged  and  the  con- 
stitutionality of  Laws  1887,  chapter  479,  was  involved,  was 
improvidently  granted  pending  suit. 

Be  lacey  v.  Adams,  appeal  dismissed,  138  N.  Y.  656. 
Section  20  of  the  General  Corporation  Act  of  1892  (L.  1892,  c. 
151 
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687)  only  requires  the  use  of  the  books  of  the  company  in  de- 
termining the  rights  of  stockholders  to  vote  at  an  election  of 
officers,  if  they  can  be  found.  Force  of  injunction  against  use 
of  new  stock  book  considered. 

Matter  of  Argus  Co.,  138  K  T.  557. 

Reconstruction  of  an  abated  nuisance  may  be  enjoined. 

Board  of  Health  of  YonTcers  v.  Cojpoutt,  140  N.  T.  12. 

When  the  fact  that  promoters  of  a  plan  to  erect  a  statue  to  a 
deceased  woman  are  not  acquainted  with  her  is  not  ground  for 
injunction.  Schuyler  y.  Curtis,  147  IsT.  T.  434. 

Consent  of  relatives  is  not  necessary,  and  an  injunction  wUl  not 
lie  because  of  failure  to  procure  it.  Id. 

Though  relatives'  feelings  may  be  injured  by  the  erection  of  the 
statue  an  injunction  wiU  not  ordinarily  lie.  Id. 

It  is  not  proper  to  consider  what  the  feelings  of  the  deceased 
would  be  ii  she  were  living.  Id. 

Although  misstatements  occur  in  a  circular  in  relation  to  such  a 
work,  an  injunction  wUl  not  lie  where  it  is  shown  that  the 
error  was  not  intentional.  Id. 

Place  where  a  statue  is  to  be  put  if  not  wholly  inappropriate  is 
not  ground  for  injunction.  Id. 

Neither  will  an  injunction  lie  when  it  is  claimed  that  the  likeness 
is  not  to  be  actual  but  idealized.  Id. 

An  agreement  not  to  carry  on  business  in  a  certain  locality  for 
a  certain  time  may  be  enforced  by  injunction. 

Fram.cisco  v.  Brmth,  143  K  T.  488. 

Where  husband  and  wife  are  seized  of  an  estate  as  tenants  by  an 
entirety,  and  when  in  a  proceeding  to  condemn  a  right  of  way 
the  husband  alone  is  served,  the  wife  may  restrain  the  construc- 
tion of  a  sewer  across  the  property. 

Grosser  v.  City  of  Rochester,  148  K".  Y.  235. 

Y.  PRACTICE  AND  UNDERTAKING. 

An  injunction  will  be  dissolved  where  it  appears  that  the  plaintifif 
upon  the  facts  stated  is  not  entitled  to  final  relief. 

Yowng  V.  Sondout  <&  Kingston  Gas  Light  Company,  129 

In  order  to  secure  an  injunction  for  carrying  on  an  unlawful 

business,  the  complainant  must  show  special  damage. 

Cramford  v.  Tyrrell,  128  N.  T.  341. 
The  fact  that  person  maintaining  the  nuisance  is  amenable  to  the 

criminal  law  is  not  a  defense.  Id. 

Nor  is  the  objection  that  the  nuisance  is  a  common  one  when 

special  damage  was  suffered.  Id. 

Injunction  agamst  defendant,  restraining  him  from  keeping  a 

house  of  ill-fame,  granted.  Id. 
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In  an  action  to  restrain  a  publisher  from  publishing  his  works,  an 
author  need  not  show  the  existence  of  a  copyright. 

SalUrs  V.  Balford  "Co.,  133  N.  Y.  499. 

Where  a  party  has  alleged  full  performance  on  his  part,  he  cannot 
claim  that  a  contract  had  been  abrogated.  Id. 

Damages  in  case  of  factory,  the  operation  of  which  was  restrained 
by  an  injunction  afterward  set  aside,  considered  and  determined. 
Mcmufactwrers  and  Traders'  BTc.  v.   C.  W.  i^.  Dare  Co., 
affirmed  without  opinion  in  138  'N.  Y.  635. 

Where  plaintiff  obtains  an  injunction  on  a  verified  complaint  and 
not  on  affidavits,  his  right  to  the  relief  depends  upon  the  estab- 
lishment judicially  of  the  rights  pleaded  as  the  cause  of  action, 
and  a  dismissal  of  the  complaint  for  lack  of  prosecution  is  a 
final  decision  within  Code  Civil  Procedure  (§  620).  Id. 

A  dismissal  of  the  plaintiff's  complaint  and  dissolution  of  an 
injunction  order,  as  a  punishment  for  the  plaintiff's  contempt 
in  interfering  with  the  execution  of  a  commission,  is  not  an  ad- 
judication that  plaintiff  was  not  entitled  to  the  injunction  at 
the  commencement  of  the  action. 

AppoUnaris  Co.  v.  VenaUe,  136  N.  Y.  46. 

An  injunction  which,  although  erroneous,  is  within  the  jurisdic- 
tion of  the  court,  will  not,  upon  being  reversed  on  appeal,  form 
the  basis  of  an  action  for  damages  in  the  absence  of  an  under- 
taking, except  upon  a  claim  of  malicious  prosecution. 

MarJe  v.  Hyatt,  135  JST.  Y.  306. 

An  action  to  enjoin  the  threatened  removal  of  fixtures  by  a  ten- 
ant is  defeated  by  a  finding  that  the  threats  were  not  in  fact 
made.  Loeaer  v.  Liebman,  137  N.  Y.  163. 

It  seems  that  an  action,  by  one  claiming  to  own  the  fee  of  a  road, 
to  enjoin  the  town  authorities  from  working  a  highway  thereon, 
on  the  ground  that  the  plaintiff's  grant  to  the  town  was  abso- 
lutely void,  may  be  dismissed  upon  the  ground  that  the  plaintiff 
has  an  adequate  remedy  at  law. 

Hughes  v.  Bingham,  135  IST.  Y.  347. 

In  an  action  by  an  assignee  of  a  lease  to  redeem  from  a  forfeiture 
thereof  after  a  re-entry  by  the  landlord,  a  temporary  injunc- 
tion restraining  the  landlord  from  removing  from  the  premises 
personal  property  placed  thereon  by  the  tenant  should  not  be 
granted.  Koehler  cfe  Co.  v.  Brady,  144  N.  Y.  135. 

Injury  Causing  Death  ;  8ee  Death  ly  Negligence. 

Insane  Persons. 

Execution  of  a  deed  by  an  insane  person  is  absolutely  void. 

Aldrich  v.  Bailey,  132  JST.  Y.  85. 
In  proceedings  to  inquire  into  an  alleged  idiocy,  it  is  not  necessary 


2404  Insane  Pbksons— Instruments. 

Insane  Persons —  Continued. 

that  the  alleged  idiot  should  have  notice  of  the  application  for 
the  commission. 

Gridley  v.  College  of  St.  Francis  Xmier,  13Y  JST.  T,  327. 

"Where  such  proceedings  are  instituted  in  a  court  of  general  juris- 
diction, it  may  be  presumed,  Avhen  the  proceedings  are  attacked 
collaterally,  that  all  proper  notices  were  served  upon  the  idiot. 

Id. 

"Where  intention  is  not  necessary  an  insane  person  is  liable  for 
his  tort.  Williams  v,  Hayes,  143  N.  Y.  442. 

Upon  an  application  to  supersede  a  commission  of  lunacy  the 
manner  in  which  the  court  will  ascertain  whether  the  lunatic 
has  become  sane  is  in  its  discretion. 

Matter  of  Blewitt,  138  K  Y.  148. 

The  fact  of  lunacy  must  be  ascertained  judicially. 

MatUr  of  Blewitt,  131  N.  Y.  541. 

A  clear  case  should  be  made  before  the  court  proceeds  in  the 
absence  of  due  notice.  Id. 

A  lunatic  whose  lunacy  has  been  judicially  determined,  and  for 
whom  a  committee  has  been  appointed,  is  incapable  of  making 
any  contract.  Carter  v.  Beckwith,  128  E".  Y.  312. 

The  death  of  the  lunatic  terminates  the  commission  and  the  spe- 
cial jurisdiction  of  the  court  ceases.  All  claims  are  to  be  settled 
in  the  administration.  Id. 

Attorney  requested  by  an  adjudged  lunatic  to  supersede  the  com- 
mission, wnen  it  appears  proceeding  was  instituted  in  good  faith, 
has  a  valid  claim  against  the  estate  of  the  lunatic.  Id. 

Discretion  of  court  upon  the  application  of  a  lunatic  to  set  aside 
the  commission  of  lunacy  considered.  Id. 

The  court  has  power  on  an  application  to  supersede  a  commission 
of  lunacy,  to  make  reasonable  costs  and  expenses.  Id. 

The  jurisdiction  to  award  costs  can  only  be  invoked  on  petition 
or  motion.  Id. 

Lunacy  of  lessor  does  not  affect  his  covenant  for  quiet  enjoyment, 
but  his  estate  for  breach  thereof. 

Matter  of  Strasburger,  132  N.  Y.  128. 

The  committee  of  takes  no  title  to  the  lunatic's  estate.  Id. 

"Where  the  lessor  sub-leased  and  his  estate  was  insolvent,  his  com- 
mittee could  make  performance  of  covenant  in  lease.        Id. 

Insanity ;  See  Criminal  Law  ;  Insane  Persons  ;  Ltmacy  ;  Wills. 

Insolvency  ;  See  Assignment  for  Creditors  ;  Bankruptcy  ;  Corpora- 
tions ;   Partmershi/p. 

Instruments  ;  See  Assignment ;  Cancellation  ;  Contracts  ;  Deeo^s  ; 
Eoidence ;  Mistake  •   Mortgage  ;  Reformation  of  Inst/ruments. 
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I.  GENERAL  PEINCIPLES. 

Statement  by  an  attending  physician  as  to  diseases  for  which  he 

treated  an  insured  is  admissible  under  section  834  of  the  Code. 

Bedrreond  v.  Industrial  Benefit  Ass'n,  150  N.  Y.  167. 

The  insured  is  charged  with  a  knowledge  of  extent  of  agent's 

authority. 

Conway  v.  Phoenix  Mut.  Life  Ins,  Co.,  140  N.  Y.  T9. 

Acceptance  of  premium  after  due  date  is  conditioned  upon  the 

good  health  of  the  insured.  Id. 

What  constitutes  waiver  of  conditions  by  general  agents  although 

policy  contains  restrictive  provisions. 

Wood  V.  Americam,  Fire  Ins.  Co.,  149  N".  Y.  382. 
"What  is  not  a  violation  of  clause  avoiding  the  policy  in  case  a 
business  ceases  to  be  operated  for  a  certain  length  of  time. 

Ladd  V.  JElm^a  Ins.  Co.,  147  N.  Y.  478. 
The  policy  stipulations  relating  to  procedure  after  a  loss  are  to  be 
reasonably  construed. 

Paltrovitoh  v.  Phomim  Ins.  Co.,  143  N.  Y.  73. 
Lleturn  of  proofs  without  objection  after  a  month  is  a  waiver  of 
any  defect  in  procedure.  Id. 

What  constitutes  waiver  of  forfeiture  of  "incumbrance  of  a  sever- 
ally valued  policy. 

Kiernan  v.  Dutchess  Co.  Mutual  Ins.  Co.,  150  N.  Y.  190. 

"When  the  court  is  justified  in  setting  aside  an  appraisal  where  it 

appears  that  assured  was  induced  to  accept  appraiser  by  false 

statement.  Id. 

It  is  not  admissible  to  prove  the  evidence  of  an  agent  of  an  insurer 

as  to  his  meaning  of  ambiguous  words. 

Rickerson  v.  Hartford  Fire  Ins.  Co.,  149  IST.  Y.  307. 

A  custom  of  insurer  in  describing  property  unless  known  to  insured 

is  not  binding  on  him.  Id. 

Stocks  of  New  York  banks  held  by  a  foreign  insurance  company 

doing  business  in  this  state  are  exempt  from  taxation  by  force 

of  section  4  of  chapter  679,  Laws  1886. 

JEtna  Ins.  Co.  v.  Mayor,  153  N.  Y.  331. 
Chapter  679  of  1886,  exempting  bank  stock  held  by  foreign  insur- 
ance companies  doing  business  in  this  state  from  taxation,  did 
not  apply  to  the  taxation  for  the  year  1896.  Id. 
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Where   application  and  answers  are  part  of.  contract,  a  false 
answer  is  breach  of  contract. 

Clemcms  v.  Supreme  Assenibly  Bayal  Society  of  Good  Fel- 
lows, 131  N.  Y.  485. 
Mere  knowledge  of  the  agent  that  the  warranty  was  false  does 
not  prevent  the  breach  being  set  up  as  a  defense.  Id. 

Fraudulent  concealment  of  the  fact  of  rejection  by  the  agent 
would  prevent  availability  of  such  defense.  Id. 

"Where  the  evidence  of  fraud  is  contradictory  the  court  will  not  on 
appeal  draw  inference  of  fraud  to  support  a  judgment.  Id. 

An  administratrix  can  recover  on  the  vested  interest  of  a  minor 
in  a  policy. 

Walsh  V.  Mut.  Life  Ins.  Co.,  133  N.  T.  408. 

The  rules  governing  the  vesting  of  estates  created  by  will  do  not 

govern  the  construction  of  an  insurance  policy.  Id. 

Business  usage  may  be  established  to  reveal  purpose  of  a  policy. 

Pet/rie  v.  Phmnix  Ins.  Co.,  132  IST.  Y.  137. 

Where  a  condition  is  of  the  essence,  the  exercise  of  authority 

without  compliance  thereto  is  null. 

Quimlan  v.  Providence  Washington  Ins.  Co.,  133  N".  Y.  356. 

Knowledge  of  limited  authority  and  that  an  act  transcends  it 

releases  the  principal  from  liability.  Id. 

Insurable  interest  of  owner  of  land  who  has  incompleted  buildings 

in  course  of  construction,  considered. 

Foley  V.  Mauufactwrers  &  Builders^  Fire  Ins.   Co.,  152 

]Sr.  Y.  131. 

Acceptance  of  policy  with  knowledge  of  all  facts  acts  as  estoppel. 

Gross  V.  Nat.  Fire  Ins.  Co.,  132  K".  Y.  133. 

An  agent  having  unrestricted  authority  may  bind  his  principal 

by  a  preliminary  parol  contract  to  issue  a  policy. 

More  V.  N.  Y.  Bowery  Fire  Ins.  Co.,  130  IST.  Y.  537. 

Otherwise,  where  the  agent  to  the  knowledge  of  applicant  has  no 

power  to  contract.  Id. 

Failure  to  respond  to  an  application  does  not  raise  inference  of 

its  acceptance.  Id. 

Silence  operates  as  an  assent  and  creates  an  estoppel  only  when 

it  has  the  effect  to  mislead.  Id. 

In  the  absence  of  any  agreement  waiver  of  forfeiture  may  result 

from  acts  or  conduct  of  parties. 

Ronald  v.  Mut.  Reserve  Fund  Lfe  Assoc,  132  X.  Y.  378. 
In  the  absence  of  an  estoppel  knowledge  of  the  facts  and  an  inten- 
tion to  waive  must  exist.  Id. 
The  elements  of  estoppel  must  exist  in  the  forfeiture  where  there 
is  no  express  waiver. 

Armst/rong  v.  Agricultv/ral  Ins.  Co.,  130  N.  Y.  560. 

The  assured  must  have  been  misled  by  some  act  on  part  of  the 

company.  Id. 
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Failure  to  answer  letter  asking  for  consent  to  foreclose,  after  pro- 
ceedings had  been  commenced,  is  not  waiver.  Id. 

Omission  to  assert  the  forfeiture  when  declining  to  accept  proofs 
is  not  waiver.  Id. 

Where  refusal  to  pay  is  based  upon  forfeiture,  defective  proofs 
cannot  be  used  as  a  defense.  Id. 

If  the  company  accepted  proofs  without  objection  it  cannot  deny 
that  plaintiff  was  the  assured.  Id. 

If  the  company  recognizes  the  validity  of  the  policy  after  knowl- 
edge of  forfeiture,  it  is  estopped.  Id. 

II.  FIKE  IIsrSURAlSrCE. 
The  fact  that  an  appraisal  is  not  made  as  provided  in  the  policy 
is  no  defense  to  an  action  for  the  amount  of  loss. 

Bishop  V.  Agricultural  Ins.  Co.,  130  N.  Y.  488. 
"What  knowledge  of  insurance  agent  of  chattel  mortgage  waives 
condition  against  incumbrance. 

Mobbins  v.  Springfield  Fire  (&  Marine  Ins.  Co.,  149  N.  Y.  477. 
A  provision  in  a  policy  that  issues  be  referred  on  demand  of  the 
insurer  is  a  nullity. 

Sanford  v.  Commsrcial  Tra/uellers^  Mut.  Accident  Ass'n, 
147  K  Y.  326. 
Meaning  favorable  to  insured  should  be  given  where  description 
of  property  is  ambiguous. 

Bicker  son  v.  Hartford  Fire  Ins.  Co.,  149  IST.  Y.  307. 
A  policy  holder  stating  upon  information  the  cost  of  the  fire  is 
not  estopped  from  later  showing  the  facts  of  the  difference.     ' 

White  V.  Boyal  Ins.  Co.,  149  N.  Y.  485. 
Delivery  of  a  policy  to  the  agent  of  the  company  with  a  request 
for  its  cancellation,'  is   sufficient  to  terminate  the  risk  from 
that  time. 

Crown  Point  Iron  Co.  v.  JEtna  Ins.  Co.,  127  N.  Y.  608. 
Where  policy  is  sent  by  mail  to  an  agent  of  the  insurer,  the  policy 
is  not  terminated  until  actually  in  his  hands.    Loss  in  meantime 
falls  on  insurer.  Id- 

Forfeiture  clause  for  failure  to  give  notice  of  damage,  held,  not  to 
apply  to  an  omission  of  some  particular  article  from  the  notice, 
but  only  to  delay. 

Martin  v.  Mamtfacturers'  Accident  Indemnity  Co.,  151  N.  Y.  94. 
Ketention  by  the  company  of  a  notice  of  injury  without  objection 
is  a  waiver  of  any  such  objection.  Id. 

A  receipt  in  "  full  satisfaction,  etc.,"  held,  to  relate  to  the  sur- 
render only  of  the  claim.  ^d. 
The  interest  of  a  mortgagee  in  real  property  may  be  insured. 

Weed  V.  Harrmv/rg-Bremen  Fire  Ins.  Co.,  133  N.  Y.  394. 

Such  a  policy  is  valid  though  no  particular  person  is  named  asi 

insured.  -"*- 
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Failure  of  mortgagee  to  state  that  a  judgment  of  foreclosure  liad 
been  obtained  is  not  suppression  of  a  material  circumstance. 

Id. 

Eetention  of  proof  of  loss  is  ^A'aiver  of  preliminary  notice.        Id. 

Objection  as  to  sufficiency  of  persons  executing  proofs  should  be 
made  at  the  trial.  _  Id. 

"When  a  subsequent  notice  that  an  application  for  renewal  is  de- 
clined is  not  effectual  as  a  cancellation  of  a  binding  slip  given 
in  renewal  of  a  policy  of  insurance. 

Van  Tassel  v.  Greenwich  Ins.  Go.,  151  N.  Y.  130. 

The  rights  of  the  assured  under  such  binding  slips  are  not  waived 
by  a  limitation  in  such  demand  to  the  amount  of  the  offer. 

Id. 

A  general  agent  having  power  to  make  an  indorsement  to  the 
consent  of  the  transfer  of  interest  has  full  authority  to  make 
a  preliminary  contract  to  do  so.  Id. 

"When  the  general  agent  makes  an  oral  agreement  with  the  trans- 
feree of  the  property  and  policy  to  go  where  the  latter  is  kept 
by  a  third  person  and  make  the  required  indorsement,  but 
fails  to  do  so,  the  transferee  may  recover  the  amount  of  the 
insurance  as  damages  for  the  breach  of  such  agreement  in  case 
of  loss.  Id. 

A  tenant  in  actual  possession  under  an  oral  agreement  to  keep 
the  premises  insured  has  an  insurable  interest. 

Cross  V.  JVat.  Fire  Ins.  Co.,  132  N.  Y.  133. 

The  insurer  may  not,  without  the  concurrence  of  the  mortgagee, 
effect  an  accord  and  satisfaction  without  the  assent  of  the 
latter,  where  the  policy  is  by  its  terms  payable  to  the  mort- 
gagee. Hathaway  v.  Orient  Ins.  Co.,  134  IT.  Y.  409. 

A  condition  against  other  insurance  in  a  fire  policy  is  violated 
by  the  taking  out  of  further  insurance  without  the  knowledge 
of  the  company,  and  such  violation  is  not  waived  by  a  mere 
verbal  communication  to  an  agent  of  the  company  of  the  fact 
that  such  insurance  has  been  procured. 
Baumgartel  v.  Providence-Washington  Ins.  Co.,  136  E".  Y.  547. 

The  fact  that  the  agent,  when  informed  of  the  further  insurance, 
replied  that  he  would  attend  to  it,  which  was  not  followed  by 
any  presentation  of  the  policy  for  indorsement  by  the  insurer, 
will  not  estop  the  company  from  claiming  a  forfeiture.         Id. 

The  recovery  of  a  judgment  against  the  insured,  and  levy  of  exe- 
cution upon  the  stock  of  goods  which  is  the  subject  of  the  in- 
surance, is  not  a  change  of  interest  within  a  fire  policy. 

Walradt  v.  Phoenix  Ins.  Co.,  136  IS".  Y.  375. 

Such  levy  and  the  taking  of  possession  by  the  sheriff  will  not 
constitute  a  breach  of  a  condition  against  change  of  possession. 

Id. 

Cancellation,  held,  looked  to  the  future  and  not  to  the  past,  and 
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did  not  affect  a  loss  within  the  time  for  which  the  premium 
Avas  retained.      Duncan  v.  N.  T.  Mut.  Ins.  Co.,  1^9,  H".  Y.  88. 
At  law  the  insurer  is  entitled  to  recover  the  balance  of  the  amount 
insured.  Id. 

What  is  a  good  ground  for  setting  aside  an  appraisal  which  is 
grossly  below  the  actual  loss  sustained,  and  made  by  appraiser 
appointed  through  false  statements. 

Bradshaw  v.  Agricultural  Ins.  Co.,  13T  N.  Y.  137. 

A  provision  in  the  policy  that  the  appraiser  "  must  be  competent 

and  disinterested  "  does  not  relate  solely  to  lack  of  pecuniary 

interest.  Id. 

Where  payment  to  the  mortgagee  is  collateral,  a  breach  of  the 

policy  by  insured  bars  a  recovery  by  the  mortgagee. 

Moore  V.  Hamover  Fire  Ins.  Co.,  141  N.  Y.  219. 
Where  a  policy  permits  a  recovery  for  damage  by  lightning,  no 
damage  can  be  recovered  for  injury  done  by  a  high  wind  im- 
mediately thereafter. 

Brakes  v.  Phoenix  Ins.   Co.,  143  N.  Y.  402. 
Where  the  owner  and  mortgagee  are  insured  in  the  same  policy, 
the  latter  may  sell  the  property  upon  foreclosure  and  recover 
the  insurance  in  case  of  loss. 

Eddy  V.  London  Assur.  Corp.,  143  ]^.  Y.  311. 
Provision  for  subrogation  does  not  affect  the  right  to  foreclosure. 

Id. 
The  mortgagee's  rights  are  not  affected  by  the  insured  obtain- 
ing additional  insurance  without  notice.  Id. 
The  taking  of  a  partner  by  one  whose  stock  in  trade  is  insured 
in  his  individual  name  and  a  transfer  to  such  partner  of  an 
interest  in  the  goods  violates  the  provision  of  the  policy  against 
sales. 

Germania  Fire  In^.  Co.  v.  Some  Ins.  Co.,  144  IsT.  Y.  195. 
Where  the  insured  property  is  transferred  by  a  merely  colorable 
bill  of  sale,  it  is  not  a  violation  of  the  condition  against  ab- 
solute ownership. 

Forwa/rd  v.  Continental  Ins.  Co.,  142  IST.  Y.  382. 

Where  such  bill  is  executed  with  knowledge  of  the  agent,  the 

company  is  bound.  Id. 

A  policy  issued  to  a  firm  is  not  avoided  by  assignment  of  one 

partner  of  his  interest. 

Wood  V.  Americam,  Fire  Ins.  Co.,  149  IST.  Y.  382. 

When  a  sale  of  real  property  on  execution  operates  to  change 

interest,  etc.  Id. 

III.  LIFE  INSUEANCE. 
In  action  for  reformation  of  a  policy,  recovery  of  balance  paid 
by  mistake  may  be  had. 

Belt  V.  Am&rican  Ins.  Co.,  148  N.  Y.  624. 
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A  waiver  in  an  application  for  insurance  of  the  provisions  of 
section  834  of  the  Code  is  not  against  public  policy. 

Foley  V.  Royal  Arca/iium,  151  N.  T.  196. 
"When  defense  that  insured  died  from  intemperance  is  proven. 

Hanna  v.  Cormeotiout  Mut.  Life  Ins.  Co.,  150  IS".  Y.  526. 
Drowning  is  a  death  from  external  violence  within  the  meaning 
of  that  term  in  an  accident  policy. 
Wehle  V.  United  States  Mutual  Accident  Ass\  153  N.  T.  116. 
A  provision  in  an  accident  policy  giving  medical  adviser  of  in- 
surer right  to  examine  body  of  insured  with  respect  to  injury 
for  cause  of  death  must  be  availed  of  as  soon   as  possible. 

Id. 
Misstatements  in  the  application  as  to  freedom  from  catarrh  con- 
stitutes a  breach  of  warranty 

BoMcroft  V.  Home  Benefit  Asso.,  affirmed  without  opinion, 

126  JSr.  T.  682. 

"When  action  by  insured  to  redeem  and  for  reassignment  of  policy 

will  lie. '  BoUeler  v.  Waelden,  150  N.  Y.  405. 

"Where  the  cause  of  death  might  have  originated  after  issuance 

of  policy  the  question  is  for  the  jury. 

TucTcer  v.  United  Life  c&  Accident  Ins.  Co.,  133  IST.  T.  548. 
Though  a  statement  in  the  policy  varies  from  that  made  by  the 
insured,  the  full  amount  may  be  recovered. 

Berry  v.  Am.  Central  Ins.  Co.,  132  !(.  Y.  49. 

Conditional  acceptance  of  payment  is  not  a  waiver  of  forfeiture. 

BonalA  v.  Mut.  Bes.  Fund  Life  Assoc,  132  IST.  Y.  378. 

Furnishing  of  blanks  by  an  agent  is  not  waiver  of  forfeiture.    Id. 

Mutual  benefit  associations  of  a  co-operative  form  are  not  subject 

to  provisions  requiring  previous  notice  of  the  date  of  annual 

dues.  Id. 

A  statement  tending  to  prove  an  answer  untrue  is  evidence  to  be 

considered  by  the  jury. 

Relwig  v.  Mut.  Life  Ins.  Co.,  132  IsT.  Y.  331. 
The  court  should  adopt  that  construction  which  it  thinks  the 
insurer  had  reason  to  suppose  was  understood  by  the  insured. 
Wadsworth  v.  Jewelers  c&  Tradesmen's  Co.,  132  IST.  Y.  540. 
The  notice  of  forfeiture  of  a  life  policy,  under  Laws  1877,  chapter 
321,  amending  Laws  1876,  chapter  341,  need  not  follow  the  pre- 
cise language  of  the  statute. 

MaDougall  v.   Provident   Savings  Life  Assurance   Soc, 
135  N.  Y.  551. 
"Whether  the  statute  applies  in  the  case  of  a  life  policy  for  a  term 
of  one  year,  with  a  provision  for  renewal  upon  making  a  stipu- 
lated payment  before  expiration, — queer e.  Id. 
When  burden  of  proof  is  on  the  plaintiff  and  a  charge  to  the  con- 
trary is  erroneous. 

Whitlatch  v.  Fidelity  &  Casualty  Co.,  149  K  Y.  45. 
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Facts  which  established  a  course  of  dealing  under  which  policy- 
could  not  be  declared  void  for  non-payment  of  dividends. 

Hastings  v.  Brooklyn  Life  Ins.  Co.,  138  N.  Y.  473. 

Where  a  witness  testified  to  a  conversation  between  the  secretary 
of  the  company  and  the  insured,  in  which  the  former  promised 
to  carry  the  insurance,  the  question  of  waiver  should  have  been 
submitted  to  the  jury.  Id. 

It  is  competent  for  the  parties  to  a  life  insurance  contract  to  sub- 
sequently modify  its  terms  with  respect  to  the  time  of  payment 
of  premiums,  when  such  agreement  may  be  presumed. 

De  Frece  v.  National  Life  Ins.  Co.,  136  IST.  Y.  144. 

When  the  insurer  loses  the  right  to  insist  upon  a  forfeiture  on 
account  of  failure  of  strict  compliance  with  a  notice  to  pay  a 
premium  when  due.  Id. 

A  reserve  fund  from  which  death  claims  were  to  be  paid  is  in  the 
nature  of  a  trust  fund. 
Matter  of  Equitable  Reserve  Fund  Life  Assoc,  131  IST.  Y.  354. 

A  provision  of  the  constitution  permitting  use  of  reserve  fund  in 
event  of  emergency  is  annulled  by  dissolution  of  association. 

Id. 

The  fund  should  be  distributed  as  from  date  of  proceedings  for 
dissolution  among  the  members  then  living  ^ro  rata.  Id. 

The  two  funds  should  pay  pro  rata  the  expenses  of  winding  up.   Id. 

The  holders  of  death  claims  must  have  their  status  defined  as  of 
date  of  commencement  of  dissolution  proceedings.  Id. 

Proof  held  substantial  comphance  with  the  requirements  of  a 
policy  which  provided  for  the  certificate  of  a  magistrate  if 
required,  although  that  certificate  was  not  then  but  was  after- 
ward furnished.       McNally  v.  Phoenix  Ins.  Co.,  137  N.  Y.  389. 

The  certificate  being  called  for  by  the  company,  delay  occasioned 
by  the  acts  of  several  magistrates  successively  applied  to  and 
while  there  were  pending  negotiations  for  a  settlement  of  the 
claim,  is  not  sufficient  as  matter  of  law  to  defeat  the  claim  of 
the  insured.  Id. 

"When  a  policy  is  issued  with  full  knowledge  on  the  part  of  the 
underwriter  of  facts  in  conflict  with  the  statement  in  the  appli- 
cation, it  may  be  assumed  there  was  no  intention  to  insist  upon 
the  condition.  Id. 

A  company  having  returned  the  proofs  of  loss  without  objecting 
to  a  breach  of  warranty  but  to  correct  certain  irregularities,  the 
jury  might  find  a  waiver  of  the  condition  as  to  occupancy.    Id. 

A  mortgagee's  authority  to  insert  the  statement  not  being  shown, 
nor  any  ratification  by  the  insured  appearing,  it  might  have 
been  found  that  it  was  inserted  by  mistake.  Id. 

A  statement  by  a  beneficiary  in  the  proofs  of  death  is  competent 
evidence  against  her  of  that  fact. 

S;pencer  v.  Citizens'  Mut.  Life  Ins.  Assoc,  142  IST.  Y.  605, 
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"Where  notice  of  premium  due  is  given,  no  further  notice  is 
required.    Conway  v.  Phosnix  Mut.  Life  Ins.  Co.,  140  N.  Y.  79. 

Conditions  subsequent  in  a  policy  should  be  literally  construed  in 
favor  of  the  beneficiary. 

Triple  v.  Provident  Fund  Society,  140  X.  T.  23. 

"When  parol  agreement  by  the  beneficiary  of  an  insurance  policy 
with  the  insured  to  expend  a  certain  portion  of  the  proceeds  is 
valid  and  creates  a  trust.  Hirsh  v.  Auer,  146  IST.  T.  13. 

"When  foreign  administrator  has  duly  commenced  an  action  upon 
an  insurance  policy  found  in  that  state  by  service  on  an  agent 
of  the  company,  the  courts  of  this  state  should  refuse  to  enter- 
tain jurisdiction  of  a  subsequent  adtion. 

Sulz  V.  Mutual  Reserve  Fund  Life  Asin,  145  N.  Y.  663. 

Statement  of  a  deceased  who  was  insured,  in  his  application  for 
insurance,  is  not  falsified  by  statement  of  the  physician  as  to 
cause  of  death. 

Redmond  v.  Industrial  Benefit  Ass'n,  150  IST.  Y.  167. 

Payment  of  a  claim  out  "  of  the  pool  then  forming,"  construed.   Id. 

A  provision  in  a  policy  that  will  not  cover  death  arising  from 
anything  accidentally  taken,  administered  or  inhaled,  does  not 
exempt  their  liability  from  death,  caused  from  involuntarilj'' 
inhaling  gas. 

Menneiley  v.   Employers^  Liability  Assurance  Corp.,  148 
N.  Y.  596. 

A  provision  excepting  company  from  liability  for  death  "  from 
accidents  that  shall  bear  no  external  or  visible  marks,"  con- 
strued. Id. 

A  policy  insuring  the  life  of  a  father,  in  consideration  of  premiums 
payable  by  his  son,  which  is  made  payable  to  the  "  assured  "  on 
the  proof  of  death  of  the  "  person  whose  life  is  hereby  insured," 
construed.        Cyrenius  v.  Mutual  Life  Ins.  Co.,  145  JST.  Y.  576. 

Prior  to  chapter  248  of  1879,  the  assignment  by  a  married  woman 
of  a  policy  for  her  benefit  was  void. 

Miller  v.  CampbeU,  140  IST.  Y.  457. 

Upon  the  maturity  of  an  endowment  policy  a  prior  assignment 
executed  by  husband  and  wife  may  become  operative.  Id. 

Chapter  248  of  1879  gives  the  wife  a  right  to  assign  a  policy  in 
which  she  is  the  beneficiary.  Id. 

IV.  ACCIDENT  INSURANCE. 
Voluntary   exposure  to  unnecessary  danger  prevents  recovery 
under  an  accident  policy. 

Williams  v.  TI.  S.  Mut.  Accident  Assoc,  133  N.  Y.  366. 
Provision  requiring  notice  of  injury,  etc.,  to  be  made  within  ten 
days  refers  to  the  time  after  discovery  of  injury  of  body  of  the 
person  injured. 

Trippe  v.  Provident  Fwnd  Society,  140  N.  Y.  23. 
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Receiving  and  retaining  proofs  without  objection  is  a  waiver  of 
any  defects.  Id. 

Y.  MARINE  INSURANCE. 

The  personal  liability  of  the  master  does  not  destroy  a  lien  pre- 
viously acquired. 

Cassa  Maritima  v.  PJiomix  Ins.  Co.,  129  N.  Y.  490. 

Where  a  marine  policy  excepts  losses  caused  by  ice,  the  insurer 
does  not  become  liable  for  loss  arising  from  tne  excepted  cause 
nor  estopped  from  setting  up  the  exception  as  a  defense,  by 
taking  possession  of  the  cargo  after  the  loss  and  disposing  of  it 
for  the  benefit  of  the  insured. 

Schuyler  v.  Phmnix  Ins.  Co.,  134  N.  Y.  345. 

The  insured  was  entitled  to  demand  the  unearned  premium  only 
upon  the  arrival  of  the  vessel  at  its  destination,  and  then  only 
was  the  insured  bound  to  make  the  cancellation,  and  there 
was  a  mistake  of  fact  which  entitled  the  insured  to  have  the 
cancellation  rescinded. 

Bunccm  v.  N.  T.  Mut.  Ins.  Co.,  138  N.  Y.  88. 

The  grounding  of  a  boat  by  ebbing  of  the  tide  is  covered  in  the 
risk.  Petrie  v.  Phenix  Ins.  Co.,  132  N.  Y.  137. 

Where  a  boat  caught  fire  from  the  cargo  and  sunk  in  a  stream, 
the  loss  is  by  fire.     Svngleton  v.  Phemx  Ins.  Co.,  132  N.  Y.  298. 

Where  there  is  sufficient  evidence  it  is  error  not  to  submit  a  fact 
to  the  jury.  Id. 

An  inference  of  unseaworthiness  cannot  be  deduced  where  no  de- 
fects are  found  and  but  one  inch  of  water  in  the  hold.  Id. 

Contracts  of  marine  insurance  are  to  be  liberally  construed. 

Puncan  v.  China  Mut.  Ins.  Co.,  129  N.  Y.  237. 

The  terms  of  a  policy  will  be  applied  to  the  interest  of  the  party 
for  whose  benefit  it  was  intended.  Id. 

A  person  who  has  an  interest  in  the  property  insured  will  be 
protected.  Id. 

Though  he  had  no  interest  at  commencement  of  risk,  providing 
he  was  intending  to  be  insured,  a  person  in  whose  name  a 
policy  is  made  is  trustee  of  an  express  trust.  Id. 

Where  there  are  two  policies  the  terms  of  each  pertinent  to  the 
risk  should  be  considered. 

Phmiix  Ins.  Co.  v.  Pa/rsons,  129  N.  Y.  86. 

Failure  to  perform  a  condition  acts  as  estoppel.  Id. 

Claim  for  commissions  for  procuring  a  charter  for  a  vessel  is  a 
personal  liability  of  the  owner.  Id. 

Where  a  policy  contained  a  warranty  as  to  registered  tonnage, 
the  register  under  which  the  ship  sailed  is  referred  to. 

Eech  V.  Phenix  Ins.  Co.,  130  N.  Y.  160. 

Where  the  ship  is  a  foreign  one,  the  system  6f  measurements  un- 
der acts  of  Congress  do  not  apply.  Id. 
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The  issuance  of  a  policy  at  a  port  prohibited  in  the  warranty 
waives  breach  of  warranty.  li. 

VI.  INSUEANCE  COMPANIES. 

Chapter  248  of  1879,  allowing  wives  to  assign  policies  with  con- 
sent of  husband,  applies  to  policies  of  foreign  companies  within 
the  state.  /fencer  v.  Myers,  150  IST.  T.  269. 

The  deposit  made  by  a  foreign  insurance  company  is  a  trust  fund 
•for  benefit  of  resident  policy-holders. 

Lancomshvre  Ins.  Co.  v.  Maxwdl,  131  N.  Y.  286. 

These  funds  are  impressed  with  the  special  trust  provided  by 

statute,  and  the  court  has  no  power  to  direct  their  withdrawal. 

Id. 
The  officers  of  a  county  co-operative  insurance  company  have  the 
same  power  to  waive  defects  or  to  ratify  invalid  policies  as 
officers  in  a  stock  insurance  company. 

Pratt  V.  Dwelling  House  Mut.  Fire  Ins:  Co.,  130  IST.  Y. 
206. 
One  who  is  an  officer  and  agent  of  a  company  cannot  make  a 
valid  contract  for  the  insurance  of  his  property  by  his  own  act. 

Id- 
He  has  no  right  to  approve  his  own  application  for  a  policy  in 
the  company.  Id. 

Such  pfflcer  may  make  an  application,  and  if  accepted  the  com- 
pany is  bound  thereby.  Id. 
Directors  may  ratify  the  issuance  of  a  policy.  Id. 
Acceptance  of  report  including  the  issuance  of  such  policy  is 
ratification  thereof.                                                                   Id. 
A  company  takes  the  risk  of  the  notice  of  mortality  assessments 
reaching  a  policy-holder. 

Merriinan  v.  Keystone  Mut.  Benefit  Asso.,  138  N.  Y.  116. 
The  provisions  of  Laws  1877,  chapter  321,  regarding  the  mailing 
of  notices  applied  only  to  premiums  or  interest  payable  at 
stated  intervals.  Id. 

The  provisions  of  Laws  1893,  chapter  175,  for  the  incorporation 
of  co-operative  or  assessment  insurance  societies  contemplate 
only  adult  persons  as  entitled  to  membership,  and  do  not  au- 
thorize the  issuance  of  certificates  to  infants. 

Matter  of  Olohe  Mutual  Benefit  Asso.,  135  N.  Y.  280. 
Contract  whereby  one  insurance  company  agreed  to  reinsure 
another  to  the  extent  of  one-half  of  each  and  every  risk  which 
equaled  or  exceeded  in  value  a  sum  specified,  and  limited  the 
liability  to  the  actual  market  value  of  the  goods  at  the  date  of 
loss,  construed. 

Continental  Ins.  Co.  v.  ^tna  Ins.  Co.,  138  N.  Y.  16. 

Case  in  which  held  that  facts  could  not  maintain  an  action  upon 

■  the  reinsurance,    since  the  agents,  being   invested  with  dis- 
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cretionary  powers  by  each  company,  could  not  make  a  contract 

between  them. 

Empire  State  Ins.  Co.  v.  Am.  Central  Ins.  Co.,  138  JST.  Y.  446. 

The  directors  of  a  mutual  benefit  society  have  no  power  to  au- 
thorize the  use  of  its  reserve  fund  for  the  payment  of  notes 
issued  by  it.  McChire  v.  levy",  147  N.  Y.  215. 

A  mutual  benefit  society,  organized  to  furnish  substantial  aid  to 
"  the  families  or  assigns  "  of  its  members,  in  the  event  of  death, 
issued  a  certificate  payable  to  the  "  legal  representatives  "  of  a 
member  upon  his  application  designating  as  beneficiary  "  my 
estate."  Meld,  that  the  certificate  was  payable  to  the  execu- 
tors or  administrators,  and  that  the  widow  of  the  member,  as 
such,  could  not  maintain  an  action  thereon. 

Suits  V.  Mutual  Reserve  Fund  life  Ass\  145  N.  Y.  563. 

The  statute  forbidding  payment  of  rebates  is  constitutional. 

People  V.  Formosa,  131  N.  Y.  478. 

Agents  of  foreign  insurance  companies  are  not  exempt  from 
operation  of  statute.  Id. 

"When  jury  was  justified  in  finding  that  a  foreign  company  was 
authorized  to  do  business  in  this  state.  '    Id. 

Section  76  of  the  Insurance  Law,  empowering  receivers  of  insur- 
ance companies  to  take  possession  of  the  securities  deposited  in 
the  insurance  department  construed. 

People  V.  American  Steam  Boiler  Ins.  Co.,  147  N.  Y.  25. 

Payment  of  claims  from  different  funds  considered. 

People  ex  rel.  Atty.-Gen.  v.  life  dh  Reserve  Ass'n,  150  N.  Y.  94. 

A  provision  of  the  by-laws  for  the  transfer  of  one  maximum  death 
assessment  from  one  fund  to  another  construed.  Id. 

Upon  the  dissolution  of  a  company,  death  claims  which  had 
matured  are  payable  in  f  uU  first,  and  the  death  claims  accruing 
after  dissolution  are  to  be  paid  j?ro  rata  from  remainder.       Id. 

Yerbal  consent  by  an  agent  to  foreclosure  proceedings  is  not  bind- 
ing upon  the  company. 

Moore  v.  Hanover  Fi/re  Ins.  Co.,  141  N.  Y.  219. 

An  insurance  company  cannot  be  created  for  the  purpose  of  "  in- 
spection and  certification  as  to  the  sanitary  conditions  of  build- 
ings and  premises." 

People  ex  rel.  Woodward  v.  Rosendale,  142  N.  Y.  126. 

General  agents  having  authority  to  make  contracts  without  refer- 
ence to  the  home  office  have  a  power  co-existent  with  that  of 
the  company.         Berry  v.  Am.  Central  Ins.  Co.,  132  N.  Y.  49. 

Conditions  entering  into  the  validity  of  a  policy  at  its  inception 
may  be  waived  by  agents.  Id. 

Interest ;  See  Legacies  ;   Uswry. 

"Where  defendant  is  enjoined  from  using  the  fund  in  controversy 
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he  cannot  be  charged  with  more  interest  than  the  money  has 
earned.  Warren  \.  Bamning,  140  N.  Y.  227. 

In  replevin  for  railroad  bonds  interest  at  legal  rate  may  be  re- 
covered. Govin  V.  De  Mwcmda,  140  N.  T.  474. 
Interest  may  not  be  allowed  in  any  case  unless  by  \irtue  of  some 
contract,  express  or  implied. 

Matter  of  N.  T.  <&  BrooUyn  Bridge,  137  In".  T.  95. 
Where  a  depositor  in  a  bank  ceased  to  draw  or  to  make  further 
deposits,  and  was  requested  by  the  president  of  the  bank  and 
afterward  by  the  cashier  to  withdraw  his  account,  as  the  bank 
could  no  longer  pay  interest  on  deposits,  interest  ceased  there- 
upon from  date  of  notice. 

MoLoghUn  v.  Wat.  Mohawk  Valley  Bk.,  139  N.  Y.  5M. 
The  rule  of  computing  interest  upon  an  account  by  computation 
on  the  principal  to  such  time  as  the  payments  equal  or  exceed 
the  interest,  and  then  ascertaining  a  new  principal,  approved. 

Peyser  v.  Myers,  135  N.  Y.  599. 
An  agreement  of  settlement  made  by  a  beneficiary  under  a  will 
by  the  terms  of  which  he  was  to  receive  interest  on  the  trust 
fund  created  from  the  death  of  the  testatrix  up  to  the  time  the 
fund  should  be  made  up  or  created,  relinquish  all  claim  for 
accrued  interest  prior  to  the  date  of  the  agreement. 

Spoffffrd  V.  Pearsaa,  138  IST.  Y.  57. 
When  a  trustee  is  not  chargeable  with  compound  interest  upon 
funds  in  his  hands  for  investment. 

Price  V.  Holman,  135  N.  Y.  124. 
Where  a  mortgage  provided  for  the  payment  of  $10,000  in  four 
equal  payments,  with  interest  at  seven  per  cent,  payable  semi- 
annually on  all  sums  remaining  from  time  to  time  unpaid,  the 
rate  of  seven  per  cent,  regulated  the  sum  payable  upon  an  in- 
stallment before  maturity. 

Ferris  v.  Ra^d,  135  N.  Y.  354. 
Where  a  portion  only  of  a  trust  fund  is  set  apart,  the  executors 
agreeing  that,  until  the  residue  is  set  up,  the  cestui  que  tnist 
shall  receive  "  the  interest  to  which  she  is  in  law  entitled  on 
the  unpaid  part  of  her  trust  legacy,"  she  is  entitled  to  the  in- 
terest which  the  law  allows  at  the  times  it  accrues. 

Stevens  v.  Melcher,  152  N.  Y.  551. 
When  only  a  time  is  specified  in  the  will  for  the  payment  of  a 
legacy,  the  legacy  carries  interest  from  time  it  is  payable. 

Lyon  V.  Industrial  School  Asso.,  127  N.  Y.  402. 

The  exception  in  favor  of  minors  as  to  whom  the  testator  stands 

in  loco  parentis,  does  not  apply  in  favor  of  a  niece  brought  by 

the  family  of  testatrix.  Id. 

Under  an  agreement  to  pay  plaintiff  $3,000  "  in  such  manner  as 

will  be  acceptable  to  her,"  interest  runs  after  demand. 

Lawrence  v.  Church,  128  IST.  Y.  324. 
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No  separate  demand  is  necessary  in  case  the  principal  sum 
awarded  is  paid.   Devlin  v.  Mayor,  etc.,  of  W.  T.,  131  N.  Y.  123. 

After  expiration  of  time  allowed  for  payment  the  allowance  of 
interest  depends  upon  demand  therefor.  Id. 

A  debtor  tendering  payment  must  hold  money  ready  for  discharg- 
ing debt  to  escape  payment  of  interest  after  tender. 

Nelson  v.  Loder,  132  N.  Y.  288. 

The  same  rule  applies  to  a  subsequent  lienor  seeking  to  redeem  a 
prior  security.  Id. 

J. 
Joinder  of  Actions ;  See  Pleading. 

Joinder  of  Parties  ;  See  Pleading. 

Joint  Debtors. 

Upon  the  death  of  one  of  two  joint  contractors  the  primary  liabil- 
ity for  breach  rests  upon  the  survivor. 

Barnes  v.  Brown,  130  N".  Y.  372. 

Joint  Liability. 

Recovery  against  one  of  several  tortfeasors  without  satisfaction 
is  not  a  bar  to  recovery  against  others. 

RusseU  V.  MoGall,  141  N.  Y.  437. 

Joint-Stock  Companies  ;  See  Associations  /  Corporations. 

Judges  ;  See  Constitutional  law  ;  Cov/rts  ;  Reference. 

A  decision  of  the  General  Term  is  invalidated  where  a  judge 
who  granted  the  order  at  Special  Term  sits  in  the  General 
Term.  yan  Arsdale  v.  King,  152  N.  Y.  69. 

Where  a  judge  of  the  New  York  Superior  Court  designated  to  sit 
in  the  Supreme  Court  resigned  after  the  submission  of  an  appli- 
cation to  appoint  commissioners  in  condemnation  proceeding 
but  before  decision  thereof,  and  was  appointed  a  justice  in 
the  Supreme  Court,  in  which  capacity  he  made  the  order,  held, 
that  he  had  lost  jurisdiction,  and  the'order  was  void. 

ifatter  of  Mayor,  etc.,  of  N.  Y.,  139  N.  Y.  140. 

The  provision  of  Code  Civil  Procedure  (§  25),  empowering  a  judge 
out  of  office  to  settle  a  case  or  exception?,  or  make  a  return  of  pro- 
ceedings, does  not  enable  him  to  decide  an  issue  on  motion.    Id. 

"When  justice  of  another  department,  assigned  by  justices  of  the 
Appellate  Division,  has  jurisdiction  to  hold  a  term  by  force  of 
article  6,  section  6  of  the  Constitution. 

People  V.  Herrmann,  149  N.  Y.  190. 
152 
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Section  12  of  article  6  of  the  new  Constitution,  prohibiting  the 
increase  or  diminishing  of  compensation  of  judges  or  justices,  is 
not  retroactive.     People  em  rel.  Follett  v.  Fitch,  145  K.  Y.  261. 

Judgments;   See  Appeals;  Creditor'' s  Suit:  Foreign  Judgments; 
Former  Adjudxcation  ;  Jurisdiction ;  Justice's  Cov/rt. 

I.  FoEM  AND  Contents. 
II.  Effect  and  Bar. 

III.  Confession. 

IV.  By  Default. 
V.  Lien. 

VI.  Amendment,  Keveesal,  Satisfaction. 

I.  FOEM  AND  CONTENTS. 

Case  where  held  it  was  not  necessary  to  make  separate  findings 
lor  the  permanent  damages  to  the  fee. 

McOean  v.  Met.  Fl.  By.  Co.,  133  N.  T.  9. 

"When  a  transfer  has  been  made  after  a  suit  brought,  judgment 
concludes  plaintifif's  grantee  upon  all  the  issues  litigated.       Id. 

It  seems  that  if  the  judgments  entered  in  an  action  be  not  in 
pursuance  of  the  decision,  or  be  improper  in  form,  the  defendant, 
if  he  has  an  opportunity,  should  object  thereto  and  then  make 
a  motion  to  correct  it.  Simmons  v.  Craig,  137  N.  Y.  550. 

Dating  the  decree  on  the  day  the  court  ordered  it  entered  is 
proper.  Clarh  v.  Clark,  affirmed  without  opinion,  138  N.  Y.  653. 

"Wnere  the  complaint  was  in  form  for  the  foreclosure  of  a  mechanic's 
lien,  but  a  bond  had  been  filed  discharging  the  lien  of  record,  a 
judgment  against  defendant  personally  was  competent. 

A.  Hall  Terra  Cotta  Co.  v.  Doyle,  133  N.  Y.  603. 

II.  EFFECT  AND  BAR. 

No  distinction  is  made  between  judgments  for  sum  of  money  on 
sole,  joint,  or  joint  and  several  contracts. 

Bashin  v.  Hvmtvngton,  130.  N.  Y.  413. 

Judgment  against  a  surety  on  a  note  is  enforceable  against  his 
real  estate.  Id. 

A  judgment  against  a  city  in  its  corporate  name  will  bind  the 
citizens  and  taxpayers. 

Ashton  V.  City  of  Rochester,  133  N.  Y.  187. 

The  subsequent  marriage  of  the  defendant  will  not  estop  him  from 
questioning  the  right  of  the  court  of  New  Jersey  to  render  the 
judgment  for  alimony.  Rigney  v.  Rigney,"^  127  N.  Y.  408. 

Each  state  has  power  to  regulate  the  procedure  of  its  courts,  and 
the  courts  of  a  sister  state  cannot  give  greater  effect  to  the 
procedure  adopted  than  is  given  to  it  by  the  courts  of  the  state 
in  which  the  judgment  was  recovered.  Id. 
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The  defendant's  appearance  in.  the  Court  of  Chancery  of  New 
Jersey,  in  an  action  for  divorce  in  obedience  to  a  subpoena, 
considered.  Id. 

A  judgment  by  confession  entered  in  another  state,  valid  as  a 
judgment  m^ersowam  in  the  state  where  judgment  was  entered, 
is  valid  in  this  state.  Teel  v.  Yost,  128  N.  Y.  387. 

It  is  competent  for  the  defendant  to  show  in  such  action  that  the 
power  of  attorney  is  a  forgery.  Id. 

"When  the  entry  of  judgment  before  the  maturity  of  the  note 
in  another  state  if  authorized  will  not  affect  the  validity  of  the 
judgment  here.  Id. 

A  foreign  judgment  is  conclusive  upon  the  merits  and  can  be 
impeached  onlyby  proof  that  the  court  in  which  it  was  rendered 
had  not  jurisdiction  of  the  subject-matter  of  the  action,  or  of 
the  person  of  the  defendant,  or  that  it  was  procured  by  fraud. 

JOwnstan  v.  Higgins,  138  iN.  Y.  70. 

The  regularity  or  validity  of  a  provision  in  a  judgment  of  fore- 
closure not  raised  by  a  party  to  the  suit  by  answer,  appeal  or 
motion,  cannot  be  raised  collaterally. 

MatUr  of  SUUwell,  139  IS.  Y.  337. 

A  judgment  in  mcundamus  proceedings  against  the  board  of 
managers  of  the  Buffalo  State  Asylum  for  the  Insane,  appointed 
under  Laws  1870,  chapter  378,  compelling  it  to  adjust,  deter- 
mine and  certify  the  amount  due  to  the  contractors,  is  not  to 
be  binding  upon  the  state.  Peoh  v.  State,  137  N.  Y.  372. 

Where,  in  a  partition  suit,  an  interlocutory  judgment  directed  a 
part  of  the  real  estate  to  be  partitioned  and  a  part  to  be  sold, 
and  a  purchaser  at  the  sale  refused  to  complete  his  purchase,  it 
appearing  that  though  the  report  of  the  referee  who  made  the 
sale  had  been  confirmed,  final  judgment  had  not  been  entered, 
Keld,  that  the  order  of  confirmation  had,  as  to  such  purchaser, 
all  the  force  and  effect  of  a  final  judgment. 

Kirh  V.  Kirh,  137  K  Y.  510. 

In  an  equitable  action  the  relief  may  be  such  as  the  facts  existing 
at  the  close  of  the  litigation  demand. 

Pond  V.  Harwood.  139  K  Y.  111. 

A  judgment  rendered  by  the  Supreme  Court  of  the  District  of 
Columbia,  after  striking  out  the  defendant's  answer  as  a  punish- 
ment for  contempt,  is  void  as  to  vviVGh&s&cs  pendente  lite  of  prop- 
erty involved  in  the  action.       llovey  v.  Alliott,  145  N.  Y.  126. 

A  recital  in  a  judgment  to  the  effect  that  an  infant  defendant  was 
served  with  a  supplemental  summons  is  not  sufficient  to  sustain 
the  jurisdiction  of  the  court,  where  it  appears  from  an  in- 
spection of  the  roll  and  from  other  recitals  in  the  judgment 
that  the  service  was  not  personal,  but  was  made  upon  a  guardian 
ad  lAtem  whose  appointment  was  void. 

Smith  V.  Raid,  134  N".  Y.  568. 
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The  pendency  of  a  trespass  suit  does  not  prevent  a  purchase  of 
the  land  upon  which  the  trespass  was  committed,  pendente  lite, 
or  give  to  a  judgment  for  damages  subsequently  recovered 
therein  the  effect  of  an  adjudication  binding  the  title  of  such 
intermediate  purchaser.  Hailey  v.  Ano,  136  N.  Y.  569. 

The  rule  in  Johnson  v.  Johnson,  67  How.  Pr.  144,  that  a  party 
becomes  bound  by  a  judgment  by  formally  applying  to  have  it 
amended,  even  if  sound,  will  not  include  a  provision  of  the 
original  judgment  which  has  been  stricken  out  of  a  previous 
amendment.  Potter  v.  Ogden,  136  N.  Y.  384. 

Effect  of  judgment  of  another  state  upon  note  or  chattel  of  this 
state.  W(wd\.  Boyce,  152  N.  Y.  191. 

Recovery  of  judgment  against  a  surviving  partner  does  not 
prevent  an  action  against  others  who  united  m  a  misappropria^ 
tion  of  assets.  Russell  v.  McCaU,  141  N .  Y.  437. 

Where  a  release  and  satisfaction  are  taken  by  default  and  set  aside 
on  the  ground  of  false  representations,  the  court  should  restore 
the  parties  to  their  former  position. 

KUy  V.  Healy,  149  N.  Y.  346. 

The  repeal  of  section  1023,  Code  Civil  Procedure,  by  the  act  of 
1894,  applied  to  an  action  which  had  been  submitted  but  not 
decided  at  the  time  it  took  effect. 

Lazarus  v.  Metropolitan  El.  E.  Co.,  145  IST.  Y.  581. 

A  judgment  sequestrating  the  property  of  a  corporation  cannot 
be  collaterally  attacked,  in  an  action  brought  by  the  receiver, 
on  the  ground  of  error  in  the  decision. 

Jones  V.  Blun,  145  N.  Y.  33. 

When  a  statement  in  a  surrogate's  decree  upon  an  accounting 
that  a  legatee  took  only  a  life  estate  is  not  binding  on  the 
legatee.  Washhon  v.  Cope,  144  If.  Y.  287. 

There  is  an  implied  warranty  that  a  judgment  exists  on  a  sale  of 
the  judgment  which  vendor  has  levied  upon  and  bought  at  an 
execution  sale.  FlaTidrow  v.  Hammond,  148  !N.  Y.  129. 

How  failure  of  title  in  such  case  may  be  shown.  Id. 

The  court  has  power  to  set  aside  a  judgment  for  fraud  and  is  not 
limited  by  sections  724,  1282  and  1290  of  the  Code. 

Furman  v.  Furman,  153  N.  Y.  209. 

A  party  cannot  complain  of  an  order  setting  aside  a  judgment  in 
an  action  for  partition  although  it  deprives  him  of  his  adjudi- 
cation as  to  his  legitimacy.  Id. 

A  judgment  recovered  in  another  state  is  not  enforceable  in  our 
courts  against  the  receiver. 

Rodgers  v.  Adriatie  Fire  Ins.  Co.,  148  IST.  Y.  34. 

Force  and  effect  of  decree  of  a  Federal  court  in  an  action  remov- 
ing to  it  from  a  court  of  this  state  on  the  ground  of  the  citizen- 
ship of  the  parties  considered. 

Stevens  v.  Central  National  Bh.,  144  N".  Y.  50. 


Judgments,  II,  III,  IV.  2421 

Judgments—  Continued. 

A  judgment  or  decree  procured  by  fraud  may  be  set  aside  by  the 
court  as  a  nullity.  Id. 

Where  the  parties  to  an  action  in  a  Federal  court  are  all  residents 
of  the  state,  a  state  court  may  act  inpersonam  and  restrain  them 
from  proceeding  in  such  action.  Id.. 

III.  CONFESSION. 

Statement  by  defendant  on  confessing  judgment,  held,  sufficient.. 

Critten  v.    Vredenhurgh,  151  N.  Y.  636.. 

Absence  of  knowledge  of  fraudulent  confession  of  judgment  by 
judgment  creditor  considered  to  free  judgment  from  fraud. 

Galle  V.  Todd,  148  N.  Y.  270. 

An  execution  on  such  a  judgment  is  void  as  against  an  attachment 
previously  obtained.  Id. 

Failure  to  comply  with  the  requirement  of  Code  Civil  Procedure 
(§  1274),  that  the  defendant  verify  his  statement,  makes  judg- 
ment not  absolutely  void  but  voidable  at  the  instance  of  cer- 
tain creditors  only.  Teel  v.  Tost,  128  N.  Y.  387. 

The  history  of  the  law  affecting  the  entry  of  judgment  of  con- 
fession in  this  state,  reviewed.  Id. 

"What  is  necessary  to  authorize  the  court  to  render  a  judgment  by 
confession.  Id. 

It  is  not  necessary  that  a  power  of  attorney  to  confess  judgment 
should  be  acknowledged  or  attested  by  a  subscribing  witness. 

Id.. 

The  filing  in  court  of  a  warrant  of  attorney  authorizing  the 
confession  of  a  particular  judgment  gives  the  court  jurisdiction. 

IT.  BY  DEFAULT. 

Where  one  who  had  indorsed  a  note  discounted  by  a  bank  merely 
to  secure  the  application  of  stock  held  as  collateral  would  have 
a  defense  on  the  note,  he  was  bound  by  a  judgment  on  de- 
fault. Walden  National  BomTc  v.  Birch,  130  IST.  Y.  221. 

A  judgment  in  rem,  at  least  before  it  is  finally  executed,  is  never 
so  conclusive  upon  the  court  which  rendered  it  as  to  prevent  it 
from  opening  a  default. 

Matter  of  City  of  Rochester,  136  JST.  Y.  83. 

An  order  of  the  Court  of  Appeals,  while  conclusive  between  the 
parties  litigating,  does  not  prevent  the  opening  of  the  judg- 
ment by  the  court  whose  judgment  it  has  become  for  hearing 
of  new  party.  Id- 

When  judgment  by  default   sought  to  be  set  aside  because  de- 
fendants and  their  attorney  Avere  obliged  to  be  in  attendance 
on  a  trial  in  another  city  should  stand. 
Kitson  v.^Zafe,  affirmed,  it  seems,  without  opinion,  128  N.Y.  609. 
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Where  the  court  has  jurisdiction,  judgment  by  default  is  conclu- 
sive. Ostrander  v.  Ma/rt,  130  N.  Y.  406. 

A  judgment  in  favor  of  one  defendant  against  another  cannot 
be  entered  upon  default  unless  the  latter  nad  notice  and  oppor- 
tunity to  default.  Id. 

A  judgment  against  a  plaintiff  in  favor  of  a  defendant  determines 
nothing  between  the  latter  and  a  co-defendant.  Id. 

Where  the  determination  of  the  rights  of  parties  on  the  same  side 
is  required  by  a  defendant,  demand  therfefor  must  be  made  in 
the  answer,  and  a  copy  thereof  served  upon  each  party  to  be 
affected  by  the  determination.  Id. 

V.  LIEN. 

Judgment  against  one  holding  an  equitable  title  subject  to  mort- 
gage is  not  a  lien  upon  the  equitable  estate. 

Bates  V.  Ledgerwood  Mfg.  Co.,  130  N.  Y.  200. 

Entry  on  docket  "  lien  suspended  in  appeal  "  releases  the  lien  of 
a  judgment  on  property  in  which  it  would  otherwise  be  a  lien. 

Wronkow  v.  Oakley,  133  IS".  Y.  505. 

The  lien  of  a  judgment  attaches  to  a  fee  estate  in  lands  held  by 
the  judgment  debtor  subject  to  a  power  of  sale. 

8ayles  v.  Best,  140  N.  Y.  368. 

Upon  a  sale  by  executors  the  lien  attaches  to  the  proceeds.      Id. 

The  executors  are  not  liable  for  such  proceeds  after  an  accounting 
to  surrogate  and  a  discharge  thereon.  Id. 

A  judgment  creditor  may  apply  to  be  made  a  party  to  an  ac- 
counting. Jd. 

The  lien  of  a  judgment  upon  real  estate  left  by  a  deceased  judg- 
ment debtor  may  continue  for  eleven  years. 

Matter  of  Rolmes,  131 JST.  Y.  80. 

Where  the  judgment  debtor  died  intestate  the  lien  of  the  judgment 
mav  continue  for  thirteen  years.  lei. 

Fraudulent  conveyance  of  realty  during  lifetime  of  judgment 
debtor  is  an  exception  to  operation  of  above  rule.  Id. 

VI.  AMENDMENT,  EEVEESAL,  SATISFACTION. 

The  court  has  no  power  upon  motion  to  resettle  the  findings  of 
fact  and  conclusions  of  law  by  amending  the  same  and  altering 
them  to  change  rights  of  parties. 
Heath  V.  New  York  Building  Loam,  Banking  Co.,  146  N.  Y.  260. 

How  satisfaction  should  be  opened  on  application  of  party  makino- 
same.  Lee  v.  Vacuum  Oil  Co.,  126  N.  Y.  579! 

The  court  has  no  power  to  amend  a  judgment  dismissing  the 
complaint  on  the  merits  by  appointing  a  referee  to  take  an 
account.  Diiryea  v.  Fuechsel,  145  N.  Y.  654. 

Where  the  appellant  was  the.  only  one  of  several  defendants  who 
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appeared  in  the  action,  defended  and  appealed,  and  judgment 
went  by  default  against  the  other  defendants,  but  by  inadvert- 
ence the  Court  of  Appeals  reversed  the  whole  judgment,  its 
judgment  should  be  modified  so  as  to  reverse  it  as  to  the 
appellant  only.  Morris  v.  Sichly,  137  JST.  Y.  604. 

Judicial  Sales  ;  See  Executors  /  Execution  ;  Foreclosure  ;  Partition. 

"Where  the  complaint  in  an  action  of  foreclosure  alleges  that  the 
mortgage  was  given  by  the  executrix  in  pursuance  of  a  power 
of  sale  in  the  will,  and  the  widow,  both  as  executrix  and  indi- 
vidually, and  the  infant  remaindermen  are  made  parties  there- 
to, the  judgment  therein  is  conclusive  as  to  those  facts  against 
all  the  defendants,  and  a  purchaser  at  the  sale  thereunder  will 
take  a  good  title. 

Roarty  v.  MoDermott,  146  N.  Y.  296. 

Evidence  insufficient  to  relieve  purchaser  at  a  foreclosure  sale 
from  his  purchase  on  a  grant  that  owner  was  not  served. 

O'Connor  v.  FeUx,  14T  N.  Y.  614. 

One  who  purchases  real  estate  at  a  receiver's  sale  subject  to 
a  mortgage  cannot  refuse  to  complete  because  mortgage  is 
payable  in  gold.  Blanch  v.  Sadlier,  163  N.  Y.  561. 

The  enforcement  of  the  specific  performance  of  a  contract  to 
purchase  real  estate  rests  in  the  discretion  of  the  court. 

Haberman  v.  Baker,  128  N.  Y.  263. 

"When  agreed  performance  by  the  vendee  at  judicial  sale  must  be 
decreed.  Id. 

A  purchaser  at  foreclosure  sale  with  notice  of  death  of  a  party 
defendant  cannot  refuse  to  take  title  on  such  grounds. 

Stephens  v.  Humphreys,  141  H.  Y.  686. 

Purchaser  at  a  partition  sale  has  a  right  to  a  marketable  title. 

Crouter  v.  Crouter,  133  N.  Y.  66. 

The  right  in  law  to  redeem  lands  from  sale  exists  only  where 
given  by  statute.     In  equity,  the  general  rule  considered. 

Crisfield  v.  Mwrdock,_  127  N".  Y.  315. 

Where  the  purchasers  at  a  judicial  sale  pay  certain  taxes  against 
the  property,  such  payment  extinguishes  the  taxes  and  tax 
titles  as  against  a  mortgagee  of  the  property. 

Oliphant  V.  Burns,  146  N.  Y.  218. 

The  referee's  report,  stating  the  payment  of  part  of  the  purchase 
money  to  the  purchasers  for  that  purpose  and  containing  a 
voucher  for  payment  of  the  tax,  is  prima  facie  evidence  of  its 
payment.  Id. 

Unless  under  peculiar  and  extraordinary  circumstances,  objection 
that  a  party  was  not  served  with  process,  and  that  an  appear- 
ance by  an  attorney  for  him  was  unauthorized,  cannot  be  taken 
in  a  collateral  proceeding.         Washhon  v.  Cope,  144  N.  Y.  287. 
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Wherever  there  is  a  want  of  authority  to  hear  and  determine  the 
subject-matter  of  the  controversy,  an  adjudication  upon  the 
merits  is  a  nullity.  Matter  of  Walker,  136  K  Y.  20. 

The  Court  of  Oyer  and  Terminer  and  the  Court  of  Sessions  had 
jurisdiction  of  an  indictment  under  Penal  Code  (§  344),  for  the 
offense  of  being  a  common  gambler  in  selling  lottery  policies. 
People  V.  Dewey,  a%med,  128  N.  Y.  606. 
The  Supreme  Court  has  power,  as  to  parties  over  whom  it  has 
jurisdiction,  to  entertain  an  action  to  determine  whether  pro- 
bate of  a  will  in  a  foreign  state  was  obtained  by  fraud. 

Damia  v.  Cornue,  151  N.  Y.  172. 
A  State  Court  is  not  deprived  of  jurisdiction  to  determine  a  de- 
fense of  want  of  consideration  in  an  action  for  the  purchase 
price  of  a  patent  because  such  defense  depends  on  the  construc- 
tion or  validity  of  the  patent. 

Hersog  v.  Heyman,  151  N.  Y.  172. 
Where  a  patentee  had  issued  a  license,  with  a  covenant  to  license 
but  one  other  person  to  manufacture  the  patented  article,  an 
action  may  be  maintained  in  the  state  courts. 

Mayer  v.  Hardy,  127  K  Y.  125. 
The  legislature  of  New  York  has  jurisdiction  to  impose  a  liability 
for  dumping  prohibited  material  in  the  waters  of  the  Pludson 
river  along  the  New  Jersey  shore,  considered. 

Ferguson  v.  Boss,  126  N.  Y.  459. 

Though  the  existence  of  a  jurisdictional  fact  may  not  be  affirmed 

upon  the  record,  it  will  be  presumed,  upon  a  collateral  attack, 

that  the  court,  if  of  general  jurisdiction,  has  acted  correctly 

and  with  due  authority. 

Gridley  v.  College  of  St.  Frauds  Xavier,  137  N.  Y.  327. 
The  provisions  of  Laws  1892,  chapter  342,  section  2,  giving  to 
the  Municipal  Court  of  the  city  of  Syracuse  "  the  same  juris- 
diction over  the  persons  of  defendants  as  is  now  possessed  by 
Justices'  Courts  of  towns,"  is  descriptive  of  the  character  rather 
than  the  territorial  extent  of  the  jurisdiction. 

CwrUn  V.  Ban-Urn,  139  N.  Y.  505. 
Even  though  the  defendant  does  not  reside  in  the  county,  the 
County  Court  has  jurisdiction  of  an  action  to  foreclose  a  me- 
chanic's lien  when  the  property  is  in  the  county. 

Bamen  v.  Smith,  148  N.  Y.  415. 
An  action  against  stockholders  of  a  Kansas  corporation  to  enforce 
individual  liability  does  not  lie  in  this  state. 

Marshal  v.  Sherman,  148  N.  Y.  9. 
How  such  an  action  could  be  enforced,  considered.  Id. 

Supreme  Court  has  power  to  award  costs  upon  default  in  an  action 
for  trespass  to  property  in  another  state. 

Sentenis  v.  Ladew,  140  N.  Y  463. 
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As  to  whether  judgment  for  costs  can  be  awarded  where  consent 
cannot  confer  jurisdiction, — qucere.  Id. 

Jurisdiction  of  the  state  courts  may  be  limited  by  national  legis- 
lation. ^    People  V.  Welch,  141  N.  Y.  266. 

To  exclude  the  jurisdiction  of  the   state  courts  there  must  be 
express  words  of  exclusion  by  Congress.  Id. 

The  state  has  concurrent  jurisdiction  with  the  Federal  govern- 
ment in  manslaughter  committed  on  the  Hudson  river.        Id. 

State  courts  cannot  entertain  an  action  for  infringement  of  a 
patent.  Denise  v.  Swett,  142  N.  Y.  602. 

But  otherwise  where  there  is  an  agreement  to  pay  royalties. 

Id. 

Under  the  constitutional  provision  of  1870  the  Superior  Court  of 
New  York  city  has  jurisdiction  of  an  action  by  a  resident  of 
another  city  of  the  state  against  a  foreign  corporation  for  in- 
juries sustained  without  the  state. 

Flynn  v.  Central  R.  R.  of  N.  J.,  142  JST.  Y.  439. 

Court  of  Common  Pleas  of  New  York  has  no  jurisdiction  over  a 
personal  action  against  a  non-resident. 

Paget  v.  Stevens,  143  N.  Y.  1Y2. 

When  foreign  administrator  has  duly  commenced  an  action  upon 
an  insurance  policy  found  in  that  state  by  service  on  an  agent 
of  the  company,  the  courts  of  this  state  should  refuse  to  enter- 
tain jurisdiction  of  a  subsequent  action. 

Sulz  V.  Mutual  Reserve  Fimd  life  Ass'n,  145  N.  Y.  563. 

When  service  of  process  on  an  infant  defendant  is  not  essential 
to  the  jurisdiction  of  a  Federal  court. 

Sloane  v.  Ma/rtin,  145  N.  Y.  524. 

Court  has  no  power  to  construe  an  independent  business  agree- 
ment in  an  action  brought  to  construe  a  will. 

Montignami  v.  Blade,  145  N.  Y.  111. 

Where  the  issue  is  as  to  a  patent  right  and  the  parties  are  resi- 
dents of  the  same  state,  the  Federal  courts  have  not  jurisdic- 
tion. Waterman  v.  Shipman,  130  N.  Y.  301. 

An  action  to  determine  whether  a  license  has  been  given  does 
not  arise  under  the  patent  laws  of  the  United  States.  Id. 

Jurisdiction  to  determine  question  of  infringement  is  exclusive  in 
the  Federal  courts.  J^d. 


Jury ;  See  Constitutional  Iom  ;  Crirmnal  law ;  Error;  New  Trial ; 
Practice. 

The  summoning  of  trial  jurors  by  mail  is  not  prejudicial  to  de- 
fendant when  all  jurors  qualified  to  sit  appear. 

People  V.  Burgess,  153  N.  Y.  561. 
A  struck  jury  should  not  be  ordered  in  an  action  for  libel  which 
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was  not  an  intricate  case  and  was  important  only  to  the  imme- 
diate parties  to  it. 

Adams  v.  Morgam,,  appeal  dismissed  in  138  W.  Y.  636. 
An  action  to  foreclose  a  mechanic's  lien  not  triable  by  jury  by 
release  of  realty  from  lien  by  a  deposit  or  otherwise. 

SchiUinger  Fire  Proof  Cement  (&  Asphalt  Co.  v.  Arnott, 

152  N.  Y.  58i. 

If  the  defendant  wishes  a  jury  trial  upon  an  issue  of  fact,  he 

should  apply  to  the  court  to  frame  issues.  .  Id. 

Exceptions  to  rulings  on  examination  of  proposed  jurors  present 

no  question  for  review,  where  no  juror  sat  whose  competency 

was  questioned  and  defendant's  peremptory  challenges  were 

not  exhausted.  JPeople  v.  Scott,  153  S".  Y.  40. 

When  the  right  to  a  jury  trial  on  the  question  of  past  damages  is 

waived.       Pegram  v.  New  York  El.  E.  E.  Co.,  147  N.  Y.  135. 

Although  devisee  appears  in  probate  proceedings  he  is  entitled 

to  have  the  question  of  validity  of  a  will  tried  by  jury. 

Corley  v.  McElmeel,  149  N.  Y.  228. 
It  is  not  proper  to  employ  extraordinary  educational  tests  in  the 
examination  of  jurors.     People  v.  McLaughlin,  150  N.  Y.  365. 
When  an  exception  to  a  ruling  of  court  allowing  a  party  to  ques- 
tion thoroughly  in  a  particular  line  is  not  available  on  appeal. 

Ca/rlson  v.  Winterson,  147  K.  Y.  652. 

Justice ;  See  Judge. 

Justice  of  the  Peace  ;  See  Judge  /  Practice ;  Justices  Court. 

Justice's  Court. 

A  body  execution  may  be  issued  under  section  3026  of  the  Code 
by  one  who  assigns  wages  and  fails  to  pay  same  to  assignee. 

Fam'eUy  v.  Rvhla/rd,  148  N.  Y.  592. 
Section  3070  of  the  Code  as  to  costs,  construed. 

Pierano  v.  Merritt,  148  N.  Y.  289. 
Where  the  plaintifif,  appealing  to  the  County  Court,  offered  judg- 
ment under  Code  Civil  Procedure  (§  3070),  as  amended  by 
Laws  1885,  chapter  522,  was  not  entitled  to  costs. 

McKushie  v.  Hendrichson,  128  N.  Y.  555. 
When  defendant  in  such  a  case  is  liable  for  costs.  Id. 


K. 

Kidnapping  ;  See  Crimi/nal  Law. 

Where  defendant  took  his  married  daughter,  whom  he  had  com- 
plained of  to  the  county  judge  as  insane  and  whom  two  physi- 
cians had  so  declared  after  examination,  to  a  public  insane 
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asylum  in  the  day  time,  he  was  not  chargeable  with  kidnap- 
ping under  Penal  Code  (§  211). 

People  V.  CaTnp,  139  N.  Y.  87. 
It  seems  that  knowledge  that  the  person  so  seized  and  confined 
was  not  in  fact  insane  would  not  establish  the  offense  of  kid- 
napping. Id. 

Kin,  Next  of  ;  See  Desc&rd;  Disi/rihution. 

L. 

Laches. 

The  mere  laches  of  the  party  seeking  redress  from  equity  court, 
unaccompanied  by  circumstances  amounting  to  an  estoppel, 
constitutes  no  defense. 

Galway  v.  MetropoUtcm  Elevated  By.  Co.,  128  N.  Y.  132. 

When  a  beneficiary  cannot  attack  authority  of  executor  entering 
into  a  contract  setting  apart  real  estate  as  part  of  the  trust 
fund.  Siemens  v.  Melcher,  152  N.  Y.  651. 

Laborers,  Right  of;  See  Mechanic's  Lien. 

Land  Contract ;  See  Vendor  and  Purchaser. 

Land  Grants. 

The  words  "  by  the  bay  "  in  the  Nichols  and  Dongan  patents  to 

town  of  East  Hampton,  construed. 

Trustees  of  East  Hampton  \.  Tail,  151  N.  Y.  463. 
The  provisions  of  such  patent  conveying  havens  and  harbors, 

construed.  Id. 

The  state  cannot  grant  lands  under  water  to  a  private  person  or 

corporation  for  private  use.  Coxe  v.  State,  144  JST.  Y.  396. 

Such  grant  is  not  a  contract  between  the  state  and  its  grantee 

which  is  beyond  the  power  of  revocation  by  a  subsequent  legis- 

Unless  void  on  its  face  grant  of  land  under  water  by  the  state 

cannot  be  impeached  collaterally. 

Samiders  v.  N.  Y.  C.  &  H.  R.  R.  Co.,  144  N.  Y.  75. 
"When  commissioners  of  the  land  office  have  power  to  grant  lands 

under  water  to  a  railroad  company.  Id. 

Such  grant  does  not  extinguish  the  right  of  the  upland  owner  to 

access  to  the  river,  and  to  construct  landing.  Id. 
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Landlord  and  Tenant ;   See  Eviction ;  Fixtures  ;  Joint  Tencmts  / 

Summary  Proceedings. 

I.  The  Kelation  and  Eights  Theebundee. 
II.  The  Lease  and  Covenants. 

III.  Assignment  and  Subletting. 

IV.  Kent. 
Y.  Repaies. 

VI.  Use  and  Occupation. 

I.  THE  EELATIOK  AND  EIGHTS  THEEEUNDEE. 

A  lessee  does  not  surrender  his  lease  by  the  acceptance  of  a  new 
lease  executed  by  the  agent,  whom  he  supposes  represents  all  of 
the  owners  of  the  property,  when  the  agent  has  no  authority  to 
act  for  all  the  owners.       Vhmnberlain  v.  Dunlop,  126  N.  Y.  45. 

Executors  and  testamentary  trustees  who  are  authorized  to  re- 
ceive the  rents  and  income  of  the  residuary  estate  have  power 
to  lease  the  same.  Corse  v.  Uorse,  144  N.  1.  569. 

One  who  is  appointed  a  trustee  for  certain  purposes  of  one  of  the 
shares  into  which  the  estate  is  directed  to  be  divided  is  not  such 
a  trustee  of  the  corpus  of  the  undivided  estate.  Id. 

A  husband  acting  only  as  an  agent  of  his  wife  is  not  liable  for  her 
failure  to  lease  premises,  though  he  has  negotiated  the  lease. 

Boer  V.  Bonynge,  147  N.  Y.  393. 

A  provision  in  a  lease  giving  a  sub-lessee  the  benefit  of  any  rights 
or  privileges  securea  from  the  owner  by  the  lessor  entitles  the 
sub-lessee  to  renewals  of  lease. 

BoUnson  v.  Beard,  140  IST.  Y.  107. 

Lessee  is  not  liable  for  rent  where  the  premises  are  so  damaged 
as  to  be  untenantable. 

iV  T.  Beal  Estate  c&  Building  Improvement  Co.  v.  Mottey, 
143  N.  Y.  156. 

A  renting  of  apartments  in  a  city  house  for  business  purposes  is 
not  within  the  Statute  of  Frauds  though  a  stipulation  for  board 
and  lodging  be  included.  Crane  v.  Powell,  139  IST.  Y.  379. 

Liability  of  landlord  when  premises  are  in  a  dangerous  condition 
and  a  nuisance  to  the  public  and  adjoining  owners. 

Timlin  v.  Standard  Oil  Co.,  126  K  Y.  614. 

The  landlord  is  charged  with  duty  of  reasonable  care  to  inform 
himself  of  the  condition  of  the  property,  and  is  liable  to  respond 
in  damages  to  any  one  injured  in  consequence  of  and  by  the 
nuisance.  '    Id. 

A  lessee  who  sub-leases  the  premises  containing  the  nuisance  is 
liable  to  same  degree  as  landlord.  Id. 

The  liability  of  a  lessee  discussed.  Id. 

Landlord  liable  for  failure  to  maintain  premises  in  suitable  re- 
pair. Pollard  V.  Roberts,  130  N.  Y.  269. 

Failure  to  repair  after  notice  to  agent  is  negligence.  Id. 
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The  question  of  negligence  is  for  the  jury.  Id. 

Landlord  is  not  liable  to  accident  to  guest  of  tenant  caused  by  no 
light  being  in  the  hall.      Hilsenheeh  v.  Ouhring,  131  N.Y.  6Y4. 

Such  guest  was  entitled  to  same  care  from  landlord  as  a  tenant. 

Id. 

An  agreement  being  void  under  the  Statute  of  Frauds,  no  rights 
exist  under  it,  and  no  relation  of  landlord  and  tenant  arises  out 
of  it  nor  in  consequence  of  any  occupancy  under  it. 

TTnglish  v.  Marmn,  128  N.  Y.  380. 

It  seems  that  a  tenancy  from  year  to  year  cannot  grow  out  of  a 
void  parol  lease.  Id. 

A  farm  lease  does  not  vest  title  to  the  hay  grown  thereon  in  the 
lessor  as  security  for  the  rent. 

Briggs  v.  Austin,  129  N.  Y.  208. 

The  right  of  a  tenant  to  remove  fixtures  must  be  exercised  be- 
fore the  expiration  of  the  term  or  before  he  quits  possession  ; 
his  rights  under  renewal  of  the  lease,  construed. 

Talhot  V.  Cruger,  151  K  Y.  117. 

Tenant  has  right  to  erect  structures  to  carry  on  his  business. 

Andrews  v.  Day  Button  Co.,  132  N.  Y.  348. 

A  covenant  not  to  alter  without  consent  refers  to  a  material  and 
substantial  alteration  only.     *  Id. 

Landlord  has  no  claim  upon  an  improvement  made  at  lessee's 
expense  without  injury.  Id. 

A  judgment  in  favor  of  a  landlord  in  summary  proceedings  for 
non-payment  of  rent  is  a  bar  to  an  action  by  the  tenant  to 
cancel  the  lease.  Reich  v.  Cochran,  151  IST.  Y.  122. 

The  right  of  a  landlord  to  use  a  sewer  running  under  the  demised 
premises  does  not  permit  him  to  so  use  it  as  to  injuriously 
affect  the  tenant's  possession.     Sully  v.  Schmitt,  147  N.  Y.  248. 

An  assignment  for  creditors  which  provides  for  the  payment  of 
the  assignor's  debts  and  liabilities  then  "  due  or  to  grow  due  " 
does  not  cover  a  contingent  liability  for  a  possible  deficiency 
in  rent  of  leased  premises.      Matter  of  Eevenor,  144  N.'  Y.  271. 

Obligations  in  a  void  lease  will  not  be  enforced  by  the  courts. 

Ernst  V.  Crosby,  140  E".  Y.  364. 

The  knowledge  that  the  premises  leased  will  or  may  be  used  for 
unlawful  purposes  will  render  a  lease  void.  Id. 

Such  knowledge  and  intent  may  be  shown  by  circumstantial 
evidence.  ^'^■ 

If  a  purchaser  does  not  avail  himself  of  the  opportunity  to  learn 
the  character  of  the  lease,  he  cannot  recover  rent.  Id. 

Where  the  lessor  has  no  authority  to  enter  the  leased  premises, 
he  cannot  give  others  permission  to  enter  without  consent  of 
lessee.  McKemie  v.  Ilatton,  141  N.  Y.  6. 

Lessor  is  liable  to  his  lessee  for  removal  of  adjoining  wall  which 
supported  the  leased  premises.    Snow  v.  Pulitzer,  142  N.  Y.  263, 
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II.  THE  LEASE  AND  COYENANTS. 

The  executor  of  a  lessor  is  bound  by  the  latter's  covenant  to 
rebuild  and  is  liable  for  breach  of  covenant. 

Chamberlain  v.  Dimlop,  126  N.  Y.  45. 

A  provision  in  a  lease  giving  the  lessor  an  option  to  require  the 
tenant,  at  the  expiration  of  the  term,  to  build  a  wall  between 
the  two  lots  upon  which  the  leased  buUding  was  erected,  or  in 
the  alternative  that  the  fixtures,  machinery,  etc.,  upon  the  leased 
premises  "at  the  expiration  of  this  lease"  shall  become  the 
property  ot  the  lessor,  construed. 

Loes&r  v.  lAehman,  137  JST.  Y.  163. 

It  seeTTis  that  the  tenant  would  have  the  right,  during  the  term, 
to  make  changes  and  substitutions.  Id. 

A  covenant  on  the  part  of  the  lessee  to  "  keep  and  maintain,  at 

his  own  cost  and  expense,  a  proper  and  substantial  brickyard 

upon   the  whole  of  the  demised  premises,"    requires  him  to 

furnish  everything  necessary  to  such  yard  not  on  the  premises. 

Scott  V.  Hamerstranjo  Clay  &  Brick  Co.,  135  N.  Y.  141. 

A  covenant  to  "preserve  the  property  from  deterioration" 
requires  him  to  offset  the  natural  wear.  '  Id. 

A  further  provision  that  he  will  not  permit  or  allow  bricks  to  be 
thrown  into  the  river  near  th'e  bulkheads,  requires  him  at  the 
end  of  the  term  to  remove  any  thrown  in.  Id. 

A  provision  that  the  lessee  shall  keep  in  a  brickyard  a  certain 
amount  of  brick  as  security  for  rent,  creates  a  lien  upon  said 
brick  to  the  extent  of  the  rent  due  upon  a  sale  thereof. 

BleaUey  v.  Sullivan,  140  N.  Y.  175. 

"Where  the  rent  due  is  paid,  the  lessor  has  no  lien  upon  the  brick 
covered  by  a  chattel  mortgage.  Id. 

Expiration  of  the  time  limited  in  order  to  give  the  creditor  the 
additional  one  year, — queers.  Id. 

"When  the  taking  and  retaining  possession  of  the  premises  by  the 
lessee  is  not  a  waiver  of  his  right  to  claim  damages  for  a  breach 
of  the  covenant  of  landlord  to  repair. 

Thomson-Houston  Electric  Co.  v.  Dwrant  Lamd  Imp.  Co., 
144  N.  Y.  34. 

Measure  of  damages  for  breach  to  repair  under  lease  reserving  to 
the  landlord  a  right  of  re-entry  to  make  repairs,  and  provides 
that  in  such  case  the  rent  shaU  be  suspended  "  in  similar  man- 
ner and  proportions  "  as  in  case  of  fire,  considered.  Id. 

Covenants  by  a  lessee  to  keep  the  premises  in  good  repair  do  not 
extend  to  a  nuisance  from  a  stench  from  sewage  from  landlord's 
property  adjoining.  SuWy  v.  Sohmitt,  147  N.  Y.  248. 

"When  tenants  under  a  lease  providing  for,  were  entitled  to  the 
renewals  and  the  trustee  under  the  beneficiary's  will  could  be 
compelled  to  execute  a  new  lease. 

Oomez  V.  Oomsz,  147  N.  Y.  195. 
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Where  there  is  no  covenaut  that  the  premises  are  in.  good  repair, 
one  will  not  be  implied  that  they  are  without  inherent  defects. 

Dahj  V.  Wise,  132  IST.  Y.  306. 

No  recovery  can  be  had  upon  abandonment  of  a  lease  founded  on 

false  representations.  Jd. 

Otherwise  where  the  statements  are  not  made  in  bad  faith,  though 

wrong.  fa. 

III.  ASSIGNMENT  AND  SUBLETTING. 
Tenant  at  will  cannot  assign  anj"^  of  his  rights. 

London  v.  Townshend,  129  N.  Y.  166. 

Eecognition  of  such  assignment  by  landlord  will  make  assignee 

tenant  at  will.  Id. 

IV.  EENT. 

The  re-letting  of  premises  upon  breach  of  lease  does  not  release 
the  lessee.  TJnderhill  v.  Collins,  132  N.  Y.  269. 

Acceptance  of  surrender  of  leased  premises  prevents  recovery  of 
rent  not  due.  Id. 

If  premises  leased  to  a  corporation  are  vacant  before  the  expira- 
tion of  the  term  on  the  appointment  of  a  receiver  in  a  statutory 
proceeding  for  the  dissolution  of  the  corporation  for  insolvency, 
and  the  lessor,  in  accordance  with  the  terms  of  the  leases,  re-en- 
ters and  re-lets  to  a  third  party  for  the  unexpired  term  at  a  less 
rental,  the  difference  between  the  rent  for  the  balance  of  the 
term  reserved  under  the  original  lease  and  that  reserved  under 
the  subletting  constitutes  a  definitely  established  claim  against 
the  corporation.      People  v.  St.  Nicholas  BcmJc,  151  N.  Y.  592. 

The  situation  of  the  receiver  of  an  insolvent  corporation  is  less 
restricted  than  that  of  an  assignee  under  a  general  assignment 
for  the  benefit  of  creditors.  Id. 

y.  KEPAIES. 

Covenant  not  to  alter  without  consent  refers  to  material  and 
substantial  alteration. 

Andrews  v.  Day  Button  Co.,  132  N.  Y.  348. 

Expense  of  repairing  may  be  set  up  as  counter-claim  on  breach  of 

covenant.  McCullooh  v.  Dohson,  133  N.  Y.  114. 

A  tenant  is  not  bound  to  make  permanent  and  important  repairs 

which  the  landlord  has  covenanted  to  make. 

Thomson- Houston  Electric  Co.  v.  Dura/nt  Lamd  Imp.  Co., 
144  N.  Y.  34. 

VI.  USE  AND  OCCUPATION. 

When  an  abandonment  of  the  premises  on  the  ground  of  eviction 

is  justified.  Sulh^  v.  Schmttt,  147  N.  Y._248. 

In  an  action  by  an  assignee  of  a  lease  to  redeem  from  a  forfeiture 
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thereof  after  a  re-entry  by  the  landlord,  a  temporary  injunction 
restraining  the  landlord  from  removing  from  the  premises  per- 
sonal property  placed  thereon  by  the  tenant  should  not  be 
granted.  Koehler  <&  Co.  v.  Brad^,  144  N.  Y.  135. 

Possession  for  one  year  "  from  the  date  hereof  "  expires  at  mid- 
night of  the  preceding  day  of  the  next  year. 

Buchanan  v.  Whitman,  151  IST.  T.  253. 

A  lease  made  to  several  partners  is  not  renewed  by  the  holding 
over  of  one  of  them.  Id. 

A  surrender  of  a  lease  to  allow  partition  of  property,  held,  to  oper- 
ate to  continue  preceding  title  against  railroad. 

Witmarlc  v.  jfew  York  El.  R.  R.  Co.,  149  N.  Y.  393. 

Tenant  holding  over  after  the  expiration  of  a  term,  becomes  tenant 
from  year  to  year,  and  may  quit  the  premises  at  the  end  of  any 
year  without  giving  notice. 

Adams  v.  City  of  Cohoes,  127  N".  Y.  176. 

Where  the  grantor  left  his  property  upon  the  premises,  and  when 
rent  was  demanded  remonstrated  as  to  the  amount,  h^ld,  relation 
of  landlord  and  tenant  must  be  established  to  warrant  an  action 
for  use  and  occupation.         Preston  v.  Hawley,  189  N.  Y.  296. 

An  action  for  use  and  occupation  cannot  be  maintained  without 
proof  of  an  agreement  to  pay  rent. 

Laml  V.  Lamb,  146  N.  Y.  317. 

If  such  notice  were  necessary,  tendering  possession,  hiring  other 
premises  and  refusing  to  pay  subsequent  rent  would  be  suffi- 
cient. Id. 

"Where  a  tenant  from  year  to  year  holds  over  his  term,  a  renewal 
of  lease  is  implied.  Haynes  v.  Aldrich,  133  W.  Y.  287. 

The  option  to  regard  it  as  a  renewal  is  with  the  landlord.        Id. 

AVhere  the  holding  over  is  actual,  prior  notice  of  intention  not  to 
remain  is  immaterial.  Id. 

Plea  that  holding  over  was  involuntary  is  insufficient.  Id. 

An  attempt  to  rent  is  not  an  acceptance  of  surrender  of  premises. 

Id. 

Larceny  ;  See  CrimirMl  Law. 

The  rule  that  a  false  statement  of  the  amount  or  quantity  of  goods 
or  commodities  used  in  repairing  a  building  that  when  in  place 
they  would  be  hidden  from  view,  raises  question  for  Jury  as  to 
whether  larceny  by  false  pretenses  is  estaJblished. 

People  V.  Rice,  affirmed  on  opinion  below  in  128  E".  Y .  649. 

Under  Penal  Code  (§  628),  a  false  token  or  writing  is  not  necessary 
to  make  a  case  of  false  pretenses,  provided  me  property  was 
obtained  by  false  representations.  Id. 

Separate  counts  for  burglary,  larceny  and  receiving  stolen  goods 
may  be  joined  in  the  same  indictment. 

PeopU  V.   Wilson,  161  I^.  Y.  403. 
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To  constitute  larceny  under  Penal  Code  (§  528),  it  is  not  necessary 
that  the  property  should  have  been  obtained  by  a  trespass. 

People  V.  Laiirenoe,  187  N.  Y.  517. 

An  indictment  for  so  obtaining  possession  of  two  horse  cars,  held, 
sufficient.  Id. 

One  who  has  the  actual  custody  of  property,  though  not  the  legal, 
may  be  liable  for  misappropriation. 

People  V.  Shermmi,  133  IST.  Y.  349. 

No  defense  that  the  proceeds  of  wrongful  sale  went  into  his  bank 
account  as  manager  and  were  applied  upon  the  corporation's 
liabilities.  Id. 

Legacies ;    See  Executor  cmd  Adrnvnisi/rator  y  S'urrogate^s  Cov/rt  / 
Trusts  j    Wills. 

I.  Nature  and  Effect. 
II.  Payment. 
III.  Chaege  on  Real  Estate. 

I.  NATURE  AND  EFFECT. 

The  executor  of  one  entitled  to  a  legacy  has  a  right  to  receive  it 
for  the  purposes  of  administration. 

Matter  of  Mwrphy,  144  N.  Y.  557. 

When  Statute  of  Limitations  begins  to  run  in  favor  of  the  person 
to  whom  a  legacy  is  left  after  the  death  of  another. 

Gilhert  v.  Taylor,  148  N.  Y.  298. 

A  contingency  which  will  render  a  legacy  inalienable  must  be  one 
which  relates  to  the  person  who  will  take. 

SoAJoyer  v.  Cully,  146  N.  Y.  192. 

"When  residuary  legatees  to  whom  balance  of  the  estate  was  dis- 
tributed are  not  liable  for  loss  of  trust  fund  through  misconduct 
of  the  executors,  when'parties  interested  in  the  trust  estate  were 
not  cited  upon  the  accounting.      Mills  v.  Smith.,  141  N.  Y.  256. 

With  respect  to  payment  made  by  executor  to  legatees  regarded 
as  advances,  they  take  without  other  risk  than  such  as  may 
arise  by  reason  of  an  insufficiency  of  assets.  Id. 

II.  PAYMENT. 

Where  a  portion  only  of  a  trust  fund  is  set  apart,  the  executors 
agreeing  that,  until  the  residue  is  set  up,  the  cestui  que  trust 
shall  receive  "  the  interest  to  which  she  is  in  law  entitled  on  the 
unpaid  part  of  her  trust  legacy,"  she  is  entitled  to  the  interest 
which  the  law  allows  at  the  times  it  accrues. 

St&oens  V.  Melcher,  152  N.  Y.  551. 
An  assessment  for  a  local  improvement,  for  which  the  decedent 
was  not  personally  liable  under  the  terms  of  the  charter  is  not 
153 
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a  debt  or  tax  which  the  executor  is  required  to  pay  under  sec- 
tion 2719  of  the  Code.  Matter  of  Hun,  144  JST.  Y.  472. 

The  surrogate  has  no  power  to  compel  a  legatee  to  restore  the 
amount  of  an  overpayment,  but  an  action  lies  in  favor  of  execu- 
tor to  recover  it.  Matter  of  Lang,  144  N.  Y.  275. 

In  an  action  against  heirs  or  devisees  under  sections  1844  et  seq. 
of  the  Code,  a  bona  fide  mortgagee  is  entitled  to  payment  from 
the  proceeds  of  the  sale  in  preference  to  creditors  of  the  dece- 
dent. Cunningham  v.  Parher,  146  N.  Y.  29. 

III.  CHAEGE  ON  REAL  ESTATE. 
A  residuary  legatee  receiving  estate  charged  with  a  legacy  is 
directly  responsible  to  legatee.    Gilbert  v.  Tan/lor,  148  N.  Y.  298. 
Failure  to  secure  letters  testamentary  for  three  years  does  not 
suspend  creditor's  right  of  action  against  an  heir  or  devisee. 

Adams  v.  Fassett,  149  N.  Y.  61. 

What  time  must  elapse  before  an  action  against  an  heir  can  be 

maintained  under  section  1844  of  the  Code.  Id. 

Legal  Representatives  ;  See  Agency  •  Attorney. 

Legislature  ;  See  Constitutional  Law. 

The  legislature  cannot  take  private  property  for  other  than  a 
public  use  without  the  consent  of  the  owner,  either  with  or 
without  compensation. 

Waterloo  Woolen  Mfg.   Co.  v.  Shamaham,,  128  JST.  Y.  345. 

What  use  is  a  judicial  question,  and  legislature  cannot  declare  the 
use  to  be  public  or  private.  Id. 

Legitimacy. 

Legitimacy  will  be  presumed,  and  the  burden  of  proof  rests  upon 
those  alleging  illegitimacy ;  ruling  applied. 

Matter  of  Matthew8,lbZ  N.  Y.  443. 

Letter  of  Credit ;  See  Contract ;  Gua/ranty. 

Levy  ;  See  Attachment  /  Execution. 

Libel  and  Slander. 

I.  What  Constitutes. 
II.  Privileged  Communications. 
III.  Pleading  and  Evidence. 


Libel  and  Slander,  I,  IT,  III.  2435 

Libel  and  Slander — Continued. 

I.  WHAT  CONSTITUTES. 

It  is  libelous  ;per  se  to  charge  an  attorney  with  incapacity  to 

defend  a  particular  class  of  actions. 

Mattice  v.  Wilcox,  147  N.  Y.  624. 
A  newspaper  article  statins  that  plaintiff  "  has  left  the  city  with 

|8,500  of  the  Southern  Bank's  money  ;  "  that  he  left  said  city 

"  on  Sunday  night  and,  it  is  supposed,  went  to  New  York,"  is 

libelous  jpe/"  se. 

Turton  v.  New  York  Recorder  Co.,  144  IST.  Y.  144. 
When  a  printer  who  prints  libelous  matter  of  another  is  liable  as 

a  publisher.  Youmams  v.  Smith,  153  N.  Y.  214. 

When  a  list  of  questions  in  relation  to  the  reputation  of  an  attorney 

against  whom  proceedings  for  disbarment  are  pending,  which 

are  to  be  submitted  to  witness  is  privileged.  Id. 

No  recovery  can  be  had  for  utterance  of  repetition  of  slanderous 

words.  Unos  v.  Enos,  135  N.  Y.  609. 

II.  PEIVILEGED  COMMUNICATIONS. 

A  publication  is  not  privileged  which  was  in  a  circular  in  regard 
to  village  matters  published  before  election. 

Mattice  v.  Wilcox,  147  N.  Y.  624. 
Where  the  facts  upon  which  a  claim  of  privilege  are  disputed, 
the  question  is  for  the  jury. 

Warner  v.  Press  PubUshing  Co.,  132  N.  Y.  181. 
Proof  of  falsity  of  a  publication  is  evidence  of  malice.  Id. 

Where  the  evidence  tends  to  establish  absence  of  malice,  the  ques- 
tion is  for  the  jury.  Id. 
When  recklessly  and  carelessly  published  will  support  an  award 
of  punitive  damages.  Id. 
A  privileged  communication  is  one  made  under  such  circumstances 
as  rebut  the  legal  inference  of  malice. 

Eemmens  v.  Nelson,  138  N  Y.  517. 

III.  PLEADING  AND  EVIDENCE. 

What  is  necessary  to  constitute  mitigating  circumstances. 

Eemmens  v.  Nelson,  138  N.  Y.  517. 
To  show  that  the  charge  was  false  is  not  evidence  of  malice.  Id. 
Circumstances  under  which  a  direction  of  a  verdict  for  defendant 

in  an  action  for  slander  was  proper  in  the  absence  of  proof  of 

actual  malice.  Id- 

When  defendant  cannot  complain  of  an  instruction  of  court  that 

the  words  have  a  milder  meaning. 

Mattice  v.  Wilcox,  147  N.  Y.  624. 
An  allegation  in  the  complaint  that  by  reason  of  the  publication 

plaintiff  has  been  "  held  up  to  the  public,  his  business  acquaint- 
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ances  and  friends  as  a  thief  and  a  dishonest  and  untrustworthy 
man,"  is  a  sufficient  innuendo. 

Turton  v.  New  Yorh  Recorder  Co.,  144  ]S".  Y.  144. 
Causes  of  action  for  slander  and  false  imprisonment  cannot  be 
joined  in  same  complaint. 

DeWolfe  v.  Abraham, y&ll^.  T.  186. 
"When  court  is  justified  in  charging  that  the  publication  of  libel 
was  made  "  wantonly,  recklessly  and  with  utter  disregard." 

Id. 

A  mere  offer  to  publish  a  retraction  is  not  available  in  mitigation 

of  damages.  Id. 

"Where  but  one  of  two  charges  of  libel  is  presented  to  the  jury, 

the  defendant  may  give  evidence  in  justification  of  the  other 

in  mitigation  of  damages.  Holmes  v.  Jones,  147  IS".  T.  59. 

In  an  action  for  libel  the  jury  may  award  punitive  damages  when 

malice  is  proven.  Id. 

When  in  a  libel  suit  a  charge  that  punitive  damages  cannot  be 

awarded  is  harmless  and  is  not  a  ground  for  reversal. 

Smith  V.  Matthews,  152  N.  Y.  162. 

A  libel  recklessly  or  carelessly  published  as  well  as  one  induced 

by  personal  ill-will  will  support  an  award  of  punitive  damages. 

Id. 
"Where  the  complaint  alleges  several  slanderous  charges  justifica- 
tion of  one  is  sufficient.  Lam,pher  v.  Gla/rk,  149  N.  Y.  472. 
"What  is  sufficient  to  show  justification.  Id. 

License ;  See  Excise. 

Parol  license  is  revocable  at  the  pleasure  of  licensor. 

Crosdale  v.  Lomigam,,  129  IS..  Y.  604. 

Lien;  See  Attachment ;  Attorney^  Ca/rriers  ;  Execution  ;  Factor ; 
Judgments ;  Mechanic's  Lien  •  Mortgages ;  Vendor  am,d  Pur- 
chaser. 

Is  commensurate  only  with  the  liability  created  when  money  was 
advanced.  Drexel  v.  Pease,  133  ~S.  Y.  129. 

The  Men  of  a  collector's  bond  is  subordinate  to  that  of  a  prior 
unrecorded  mortgage  upon  the  lands  of  a  surety. 

Crisfield  v.  Murdoch,  127  N.  Y.  315. 
Under  Laws  1862,  chapter  482,  as  amended  by  Laws  1863,  chapter 
422,  unfinished  ferry  boats  are  subject  to  a  lien  for  materials 
furnished  in  their  construction. 

Phoenix  Iron  Co.  v.  Vessels  "  Hopatcong  "  and  "  Musconet- 

cong,''  127  IST.  Y.  206. 

When  two  boats  are  built  from  same  shipment  of  material  for 

same  party,  at  the  same  time  and  place,  the  lien  under  the 

statute  may  be  enforced  against  both  in  the  same  proceedings. 

Id. 
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Where  a  foreign  corporation  delivered  to  shipbuilders  at  their 
place  of  business  in  this  state  the  materials,  the  debt  was  con- 
tracted within  the  state  within  the  meaning  of  the  act.        Id. 

Acceptance  of  notes  by  parties  furnishing  materials  when  builders 
were  insolvent,  and  with  fraudulent  design  by  the  extension  of 
time  of  payment  to  discharge  the  lien,  will  not  deprive  the 
sellers  of  their  lien.  Id. 

Limitation  of  Actions  ;  See  Statute  of  Idmitations. 

Limitation  of  Estates  ;  See  Devise ;  Remainders  ;  Trusts. 

Limited  Partnership ;  See  Partnership. 

Liquidated  Damages  ;  See  Damages. 

Liquor  Tax  Law ;  See  Civil  Damage  Act ;  Excise. 

The  Liquor  Tax  Law  of  1896  is  not  a  tax  law. 

People  ex  rel.  Einsfeld  v.  Murray,  149  N".  Y.  367. 

Section  13  of  the  Liquor  Tax  Law  as  to  the  distribution  of  funds 

does  not  appropriate  public  money  contrary  to  the  meaning  of 

article  3,  section  20  of  the  Constitution,  and  was  properly  based. 

Id. 

The  Liquor  Tax  Law  is  not  invalidated  because  it  did  not  follow 

the  classification  of  cities  in  article  12  of  the  Constitution.    Id. 

The  Liquor  Tax  Law  is  not  a  special  city  act.  Id. 

Lis  Pendens  ;  See  NoUce  o^  Pendency  of  Action. 

Literary  Property. 

The  originator  of  an  idea  or  system  must  himself  protect  it  from 
escape  or  disclosure. 

liristol  V.  Equitable  Life  Assurance  Sociein/,  132  N.  Y.  264. 

Littoral  Proprietor  ;  See  Ripa/rian  Owner. 

Lotteries. 

The  racing  of  horses  for  a  purse  given  by  an  association  does  not 
constitute  a  lottery  withm  chapter  8  of  the  Penal  Code. 

People  ex  rel.  LoAJorence  v.  FaUon,  152  N.  Y.  12. 

Lunacy ;  See  Insanity ;  Insane  Persons. 

What  is  not  a  judgment  within  the  meaning  of  section  376  of  the 
Code.  Sheldon  v.  Mirieh,  144  N.  Y.  498. 
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Maintenance ;  See  Ghmwperty. 

Malicious  Mischief. 

Unlawful  and  willful  destruction  of  property  must  exist  and  be 
proved.  People  v.  Kane,  131  K  Y.  111. 

A  guilty  and  wicked  intention  cannot  be  implied  as  a  necessary 
ingredient.  Id- 

The  destruction  of  a  boat  unlawfully  upon  the  premises  of  another 
is  not  actionable.  People  v.  Kane,  142  N.  Y.  866. 

In  the  provision  of  Penal  Code  (§  639),  that  any  person  who 
willfully  or  maliciously  displaces  a  pipe  or  main  for  conducting 
water  or  gas  is  punishable,  the  word  "  willfully  "  includes  the 
idea  of  an  act  intentionally  done  with  a  wrongful  purpose. 

Wass  V.  Stephens,  128  N".  Y.  123. 

Malicious  Prosecution ;  See  Danmages  ;  False  Imprisonment. 

It  is  sufficient  that  the  criminal  prosecution  has  terminated  in  favor 
of  plaintiff.  Rollins  v.  Bobbins,  133  K  Y.  697. 

"What  constitutes  malicious  prosecution  discussed  in  case  where 
defendant,  an  owner  of  water-works,  caused  arrest  of  employe 
of  park  commissioners  who  ordered  him  to  disconnect  water- 
mains.  Wass  V.  Stephens,  128  N.  Y.  123. 

"Where  a  party  has  been  unnecessarily  caused  additional  grievance 
in  a  civil  action  he  may  maintain  an  action  for  damages 
therefor. 

Willard  v.  Holmes,  Booth  and  Haydens,  142  !N".  Y.  492. 

Such  an  action  may,  in  a  proper  case,  be  maintained  against  a 
corporation.  Id. 

It  must  be  shown  that  from  the  facts  no  person  would  believe 
that  a  good  cause  of  action  existed  against  him.  Id. 

The  question  of  probable  cause,  where  the  facts  are  conceded,  is 
one  of  law.  Id. 

"Where  the  action  was  brought  upon  probable  cause  by  the  officers 
of  a  corporation,  the  corporation  is  not  liable.  Id. 

Clear  and  satisfactory  proof  must  be  given  to  recover  for  mali- 
cious prosecution  of  a  civil  action. 

Ferguson  v.  Arnow,  142  IS.  Y.  580. 

The  plaintiff  is  bound  to  show  want  of  probable  cause  for  the  pros- 
ecution of  former  action.  Id. 

Obtaining  an  order  of  arrest  in  the  first  action-  has  no  bearing  on 
question  of  probable  cause.  Id. 

Mandamus. 

I.  Foe  "What  it  Issues. 
II.  Practice. 
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I.  FOE  WHAT  IT  ISSUES. 

Court  has  no  power  to  direct  trustee  to  fix  salary  where  a  village 
charter  leaves  it  to  the  discretion  of  the  board  of  trustees. 

People  ex  rel.  Goring  v.  President,  etc.,  of  Village  of  Wap- 

pingers  Palls,  afhrmed,  144  N.  Y.  616. 

Jfo/ndamus  will  lie  to  compel  the  recognition  as  an  officer  of  a 

person  who  received  a  majority  of  the  votes  cast  for  an  office 

required  to  be  filled.  Td. 

Citizen  and  voter  may  apply  for  writ  to  compel  performance  of 

official  duty. 

People  ex  rel.  Daley  v.  Rice,  129  N.  Y.  449. 
The  arbitrary  refusal  of  a  medical  college  to  confer  a  degree  in 
accordance  with  its  engagements  through  its  circulars  may  be 
compelled  by  mandam>us. 

People  ex  rel.  Cecil  v.  Bellevue  Hospital  Medical   College, 
affirmed  on  opinion,  128  N.  Y.  621. 
The  judgment  in  quo  warranto  proceedings  to  try  the  title  of  the 
respondent  to  an  office  cannot  provide  for  the  inducting  of  the 
relator  into  such  office  ;  nhandawMS  is  the  proper  remedy. 

People  ex  rel.  Sears  v.  Toby,  153  N.  V.  381. 
The  rule  that  a  mandamus  is  not  the  proper  remedy  by  which  to 
try  the  title  to  an  office, — reiterated. 

People  ex  rel.  Willson  v.   Trustees  of  Mount  Vernon,  af- 
firmed, it  seems,  without  opinion  in  128  N.  Y.  65Y. 
To  compel  the  performance  of  a  ministerial  duty  by  a  public  offi- 
cer mandamus  is  proper. 

People  ex  rel.  Wooster  v.  Maker,  141  ]!^.  Y.  330. 
"Where  a  person  or  board  is  clothed  with  discretion,  the  writ  can 
only  compel  the  rendering  of  a  decision.  Id. 

Where  the  mayor  of  a  city  is  confided  with  the  power  to  deter- 
mine whether  or  not  summary  proceedings  shall  be  instituted 
in  a  given  case,  he  cannot  be  compelled  to  act  by  mandamus. 

Id. 

The  duty  of  a  mayor  is  not  made  mandatory  by  a  resolution  of 

the  Common  Council.  Id. 

The  payment  of  money  to  be  recovered  by  action  cannot  be 

compelled  by  mamdamus. 

I  People  ex  rel.  Hwntin^ton  v.  Crenman,  141 JS".  Y.  239. 

Will  not  issue  to  compel  issuing  of  certificate  of  election  to  one 
ineligible. 

People  ex  rel.  Sherwood  v.  State  Board  of  Canvassers,  129 
N.  Y.  360. 
When  a  contractor  is  entitled  to  a  mandairvus  requiring  the  com- 
pletion of  the  collection  or  the  issue  of  bonds  for  work  in  city 
improvement. 

People  ex  rel.  Ready  v.  Mayor  of  Syracuse,  144  N.  Y. 
63 
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Mandamus —  Oontmued. 
Duties  of  commissioners  of  land  oiHce  are  of  a  judicial  character 
and  cannot  be  enforced  by  mandamus. 

People  ex  rel.  Harris  v.  Commissioners  of  the  Land  Office, 
149  N.  Y.  26. 
When  manda^nus  will  not  lie  to  compel  reinstatement  in  office. 

People  ex  rel.  Corrigan  v.  Mayor,  149  N.  Y.  215. 
When  the  acts  of  the  comptroller  of  Brooklyn  are  ministerial  and 
can  be  controlled  by  mam,damus. 

Matter  of  Freel,  148  N.  Y.  165. 
Mandamus  may  issue  to  compel  the  certification  of  incorporation 
of  an  insurance  company  by  the  attorney-general. 

People  ex  rel.  Woodward  v.  Posendale,  142  N.  Y.  126. 
To  same  effect. 

People  ex  rel.  Fargo  v.  Rosendale,  142  N.  Y.  6T0. 
The  board  of  supervisor^  of  two  counties  may  be  compelled  by 
nnandamus  to  keep  bridge,  on  highway  crossing  waters  sepa- 
rating the  counties,  in  repair. 

People  ex  rel.  Keens  v.  Sup.  142  IST.  Y.  271. 
Mcmdamus  will  not  lie  to  compel  the  register  of  deeds  to  discharge 
mortgages  not  yet  paid,  and  of  which  the  petitioner  has  no  satis- 
faction pieces. 

People  ex  rel.  SoAjles  v.  Fitzgerald,  affirmed  without  opinion, 
128  K  Y.  620. 
Is  not  proper  remedy  where  question  of  title  to  office  turns  upon 
construction  of  statutes. 

People  ex  rel.  Wren  v.  Goettimg,  133  IST.  Y.  569. 

The  proper  proceeding  is  by  quo  wa/rram,to.  Id. 

Writ  restraining  the  state  board  of  canvassers  must  be  granted  at 

General  Term.         People  ex  rel.  Derby  v.  Rice,  129  Is".  Y.  461. 

The  comptroller  of  the  city  of  New  York  in  drawing  his  warrant 

on  the  city  chamberlain  for  the  amount  of  state  taxes  acts 

ministerially,  and  a  mandamius  is  proper  to  require  him  to  do 

it.      People  V.  Myers,  affirmed  without  opinion,  126  IS".  Y.  639. 

When  mandawjus  will  not  lie  to  determine  the  validity  of  a  claim 

to  an  office.  People  ex  rel.  Lewis  v.  Brush,  146  IST.  Y.  60. 

II.  PKACTICE. 

Where  on  a  motion  for  a  mandamus  opposing  affidavits  are  read 
which  are  in  conflict  with  moving  affidavits,  and,  notwithstand- 
ing this,  demands  a  peremptory  \vrit  which  is  equivalent  to  a 
demurrer,  as  to  undisputed  question  of  fact  the  answering 
affidavits  are  conclusive  and  must  be  regarded  as  true. 
Matter  of  Hmbler  v.  New  York  Produce  Exchange,  149  IST.  Y.  414. 
What  allegations  of  fact  in  relator's  affidavit,  undisputed,  are  to 
be  taken  as  true. 

People  ex  rel.  Corrigan  v.  Mayor,  149  IS".  Y.  215. 
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"Where  the  aflBdavits  are  in  conflict,  the  question  as  to  the  right 
to  the  writ  must  be  determined  on  the  assumption  that  the 
averments  of  the  opposing  aflidavits  are  true. 

People  ex  rel.  Lewis  v.  Brush,  146  N.  T.  60. 
What  objection  will  not  be  considered  in  proceedings  for  mamda- 
mus  to  compel  a  comptroller  of  JS^ew  York  city  to  pay  an  award 
made  by  commissioners. 

People  ex  rel.  Pv/rdy  v.  Fitch,  147  K  Y.  355. 
One  who  does  an  act  with  knowledge  that  the  court  has  decided 
to  restrain  the  doing  thereof  is  guilty  of  contempt. 

People  ex  rd.  Piatt  v.  Pice,  144  N.  Y.  249. 
If  the  relator  so  elects  at  the  time  of  the  entry  of  order  he  may 
have  his  damages  awarded  in  a  proceeding  where  a  peremptory 
writ  is  granted. 

People  ex  rel.  Goring  v.  Prest.  of  Wappingers  Falls,  161 

N.  Y.  386. 

Stipulating  for  the  appointment  of  a  referee  to  determine  relator's 

damages  is  a  waiver  of  the  right  to  object  to  his  failure  to 

prove  damages  in  the  first  instance.  Id. 

A  writ  of  mandamus  being  discretionary  will  not  be  granted  to 

permit  manifest  injustice  in  favor  of  a  relator. 

People  ex  rel.  WoodY.  Assessors  and  Collector  of  Taxes,  etc., 
of  Broohlyn,  137  IST.  Y.  201. 
Pleading  must  contain  facts  and  not  conclusion  of  law. 

Pierce,  Butler  c&  Pierce  Mfg.  Co.  v.  Blechwenn,  131  N.  Y.  570. 
Where  a  peremptory  writ  of  mandamus  is  too  broad,  including 
matters  not  warranted  by  the  proofs,  it  is  discretionary  with 
the  trial  court  whether  it  shall  amend  the  writ  or  quash  it. 

People  ex  rel.  Hasbrouch  v.  Supervisors  of  Dutchess,  135 
N.  Y.  522. 

Manslaughter ;  See  Criminal  Lam. 

Manufacturing  Corporations  ;  See  Corporabions ;  Foreign  Corpora- 
tions ;  Oas  Compamies. 

Circumstances  under  which  held  that  a  preliminary  restraining 
order  in  an  action  by  a  stockholder  to  procure  the  appointment 
of  a  receiver  was  no  excuse  for  the  failure  of  a  creditor  to  obtain 
a  judgment  against  the  corporation  under  section  24  of  the 
act  of  1848.  JJniUd  Glass  Co.  v.  Ywry,  152  N.Y.  121. 

The  complaint  in  an  action  to  enforce  a  stockholder's  liability  for 
the  debts  of  the  corporation  under  the  Manufacturing  Act  of 
1848,  on  the  ground  that  no  certificate  of  payment  for  the 
capital  stock  was  ever  made  or  filed,  need  not  suggest  the 
exemption  from  such  liability  created  by  the  amendment  of 
1853.  Powell  V.  Janvrin,  151  N".  Y.  60. 
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A  complaint  in  such  action  is  not  demurrable  because  of  an  omis- 
sion to  state  the  amount  or  value  of  the  stock  held  by  defend- 
ant. -^- 

An  exemption  of  liability  under  section  10  of  the  General  Manu- 
facturing Act,  chapter  333,  of  Laws  of  1853,  considered. 

Close  V.  JV^oye,  147  N.  Y.  597. 

Such  exemption  is  not  affected  by  subsequent  repeal  of  the  law 
by  the  Stock  Corporation  Law  in  so  much  as  the  latter  law  had 
a  saving  clause  in  it.  Jd. 

Maritime  Contracts ;  See  Skips  and  Vessels. 

Marriages;  See  Curtesy;  Divorce;  Dower;   Husbomd  cmd  Wife. 

Marriage  Settlements  ;  See  Husba/nd  and  Wife. 

Married  Woman. 

A  will  of  a  married  woman  who  subsequently  becomes  a  widow 

is  not  revoked  by  her  marriage. 

Matter  of  McLarv^y,  153  N.  T.  416. 
The  Married  Woman's  Act  of  1849  did  not  extend  the  rule  as  to 

wills  of  married  women  to  such  a  case.  Id. 

Although  a  wife  only  has  an  inchoate  right  of  dower,  yet  she  may 

execute  a  deed  which  is  recorded,  on  theground  of  forgery. 

Clifford  V.  Kampfe,  147  N.  Y.  383. 
When  such  action  may  be  maintained,  considered.  Id. 

Chapter  248  of  1879,  allowing  wives  to  sign  policies  with  consent 

of  husband,  applies  to  policies  of  foreign  companies  within  the 

state.  Spencer  v.  Myers,  150  N.  Y.  269. 

Marshaling  Securities  ;  See  Debtor  and  Creditor  ;  Payment. 

Master  and  Servant ;  See  Agency  ;  Negligence  ;  Pa/rent  and  Chil^ 
Railroad  ;  Seduction  ;    Work,  Labor  a/nd  Services. 

I.  The  Relation  and  Rights  of  Master. 
II.  Liability  of  Mastek  to  Servant. 

III.  Liability  for  Acts  of  Servant. 

IV.  Compensation. 

l  the  relation  and  rights  of  master. 

The  words  "  in  good  faith "  in  a  contract  of  employment,  con- 
strued. Smith  V.  Robson,  148  N.  Y.  252. 

Policemen  appointed  by  the  trustees  of  the  New  York  and  Brook- 
lyn Bridge  are  public  officers  and  the  two  cities  are  not  respon- 
sible for  their  actions.  WoodJmll  v.  Mayor,  150  N.  Y.  450. 
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When  refusal  by  an  employe  to  deliver  to  his  employer  a  paper 
or  memorandum  is  a  sufficient  ground  for  discharge. 

Gray  v.  Shepard,  147  N.  Y.  ITY. 

Hetention  of  the  servant  in  the  employment  after  knowledge  of 
breaches  of  the  contract  does  not  condone  them,  nor  prevent 
their  subsequent  use  as  grounds  of  discharge.  Id. 

"When  the  fact  that  contract  was  for  one  year  was  established  by 
pleadings.  Solomon  v.  Vallette,  152  N.  Y".  147. 

A  written  contract  of  employment  may  be  modified  by  a  subse- 
quent oral  agreement  so  as  to  allow  that  to  be  done  which  the 
original  contract  prohibited.  Id. 

In  an  action  for  a  wrongful  discharge,  brought  before  the  expira- 
tion of  the  term  of  employment,  wages  accruing  after  the  com- 
mencement of  the  action  may  be  recovered.  Id. 

The  mere  fact  of  a  contemplated  marriage,  or  the  marriage  itself, 
of  a  female  servant  does  not  necessarily,  as  matter  of  law,  dis- 
qualify her  from  performing  services  as  contemplated  by  an 
agreement  of  employment  as  housekeeper. 

Edgecomb  v.  Buckhout,  146  JST.  Y.  332. 

Testimony  of  a  witness  ignorant  of  railroading  after  seeing  rotten 

ties,  considered  insufficient  to  authorize  an  inference  that  the 

road  bed  was  the  proximate  cause  of  the  wrecking  of  the  train. 

Wooden  v.  Western  New  Yorh  &  Pennsyhiania  H.  R.  Co., 

147  K  N,  508. 

When  conductor  exercises  his  Judgment  in  carrying  out  rules  of  a 
railroad  company  he  is  a  fellow-servant  of  the  brakenian  and 
not  a  representative  of  the  company.  ,  Id. 

What  conditions  are  not  sufficient  to  create  relation  of  master 
and  servant. 

Butler  V.  Townsend,  126  JST.  Y.  105. 

One  who  contracted  with  the  owner  of  a  vessel  for  a  gang  of 
men  to  make  certain  repairs  to  its  hull  for  a  compensation, 
dependent  upon  the  amount  of  materials  used,  makes  him  an 
independent  contractor  for  whose  negligence  owners  are  not 
liable.  Id. 

Different  classes  of  employes  working  at  the  same  time  under  a 
common  master  are  fellow-servants.  Id. 

The  originator  of  an  idea  or  system  must  protect  it  himself  from 
loss  or  disclosure ;  relation  of  master  and  servant  does  not 
change  rule 

Bristol  V.  EquitaMe  Life  Assuromce  Soc,  132  N.  Y.  264. 

Evidence  held  insufficient  to  prove  that  a  party  is  general  manager 
of  a  corporation. 

Coler  v.  Pittsburgh  Bridge  Co.,  146  IST.  Y.  281. 

It  seems  that  it  is  immaterial  that  the  special  and  peculiar  work 
of  one  class  of  employes  is  done  before  that  of  the  other  com- 
mences. I"" 
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II.  LIABILITY  OF  MASTER  TO  SERYANT. 

When  a  railroad  company  permitting  cars  to  be  switched  and 
kicked  upon  tracks  running  into  repair  shop  is  liable  for  failure 
to  furnish  a  safe  place  for  workingmen  employed  in  the  shop. 
Doing  V.  iV.  T.,  0.  <&  W.  R.  E.  Co.,  151  K  Y.  579. 
The  duty  of  a  railroad  company  is  to  change  the  manner  of  oper- 
ation where  it  is  known  that  its  employes  are  doing  work  in  a 
reckless  manner.  Id. 

Brakeman  assumes  the  risk  which  the  conductor  takes  in  careless- 
ly taking  a  train  to  a  certain  point  which  posted  rules  of  the 
company  leave  to  his  discretion. 

Wooden  v.  Western  New  York  &  Pennsylvania  R.  R.  Co., 
147  K  Y.  508. 
Although  freight  train  is  only  equipped  with  hand-brakes,  such 
evidence  alone  does  not  charge  the  company  with  negligence. 

Id. 
An  action  cannot  be  maintained  for  injury  to  an  employe  sus- 
tained  through  the  sudden  and   unexplained  starting  of  a 
machine,  which  plaintiff  claims  was  due  to  an  alleged  defect 
not  pointed  out  by  the  proof. 

pingly  v.  Sta/r  Knittmig  Co.,  134  IST.  Y.  552. 
If  the  injury  may  be  inferred  to  have  arisen  from  either  of  two 
causes  equally  probable,  one  of  which  is  attributable  to  the 
employe,  a  nonsuit  is  proper.  Id. 

Failure  to  provide  a  proper  fire-escape  may  be  predicated  upon  a 
finding  of  the  master's  negligence  in  removing  steps  from 
beneath  it. 

Johnson  v.  Steam  Gauge  am,d  Lamtern  Co.,  146  .N".  Y.  152. 
Master  furnishing  suitable  materials  to  construct  a  scaffold  is  not 
liable  to  workingmen  who  improperly  construct  it. 

Kimmer  v.  Weber,  151  N.  Y.  417. 
An  employer  failing  to  provide  reasonably  safe  place  to  work 
upon  is  chargeable  with  negligence. 

Da/vidson  v.  Cornell,  132  N.  Y.  228. 

The  defective  condition  must  be  such  as  is  apparent  to  the  obser- 

ation.  Id. 

Though  the  defect  be  apparent,  one  using  it  does  not  assume  the 

hazard  thereof  at  all  events,  and  the  question  of  contributory 

negligence  is  one  of  fact.  Id. 

The  perils  not  obvious  which  are  assumed  by  the  employe  are 

such  as  exist  after  the  master  has  used  due  care  and  precaution 

to  guard  the  former  from  danger.  Id. 

Master  is  not  liable  where  the  foreman  directs  an  employe  to  do 

work  outside  of  his  regular  duties. 

Crown  V.  Orr,  140  JST.  Y.  450. 

One  who  continues  in  employment  with  knowledge  of  danger  is 

deemed  to  have  accepted  the  risks.  Id 
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The  personal  negligence  of  the  master  must  be  established  to 
warrant  a  verdict  against  him.  Id. 

The  presumption  is  that  a  master  has  performed  his  duty.        Id. 

Where  an  employe  gives  no  indication  that  he  is  not  acquainted 
with  its  use,  it  is  not  negligence  to  ask  him  to  operate  a  new 
machine.  Id, 

The  master  is  not  obliged  to  warn  a  servant  of  dangers  which  are 
apparent.  Id. 

An  employe  is  not  guilty  of  contributory  negligence  in  following 
the  directions  of  his  employer. 

Stuber  v.  McEntee,  142  JST.  Y.  200. 

When  a  railroad  company  is  not  chargeable  with  negligence  in 
failing  to  detect  an  habitual  violation  of  duty  in  a  servant  who 
was  competent  when  employed. 

Cameron  v.  N'.  T.  C.  cS:  H.  R.  R.  Co.,  145  JST.  Y.  400. 

A  master  has  a  right  to  use  an  incomplete  structure  and  to  ask 
his  servants  to  continue  work  thereon  before  it  is  completely 
planked  over.     Kermedy  v.  Manhattan  R.  Co.,  145  N.  Y.  288. 

It  is  error  to  submit  to  jury  question  where  it  clearly  appears  that 
the  servant  had  knowledge  of  the  condition  of  the  place  where 
he  was  at  work.  Id. 

Question  whether  defendant  had  actual  notice  of  defects  in  an 
abutment,  not  visible  or  capable  of  detection  from  the  outside, 
one  for  the  jury  to  determine.  Id. 

Although  Factory  Act  requires  cog  wheels  to  be  covered,  yet  serv- 
ant may  properly  be  held  to  assume  the  risks  thereof. 

Knisley  v.  Pratt,  148  N.  Y.  372. 

Where  an  employer  provides  a  machinist  to  make  repairs  he  is 
not  bound  to  instruct  day  laborers  how  to  make  such  repairs. 
McCue  V.  National  Starch  Mfg.  Co.,  142  IST.  Y.  106. 

Where  a  servant  performs  an  act  of  obvious  danger,  and  outside 
his  duties,  the  master  is  not  liable.  Id. 

The  real  platform  of  a  one-horse  car  which  is  narrower  than  the 
car  and  protected  by  a  dashboard  30  inches  high  is  not  neces- 
sarily an  unsafe  place  to  put  a  boy  11  years  old  to  drive  an 
horse.  Marks  v.  Rochester  R.  Co.,  146  JST.  Y.  181. 

A  master  is  not  liable  for  an  injury  sustained  by  a  servant  by  a 
accident,  which  the  master  as  a  prudent  man  could  not  have 
anticipated.  Del  Sejnore  v.  Hallinan,  153  N.  Y.  274. 

It  is  for  the  jury  to  determine  from  the  facts  whether  a  dam 
which  gave  way  was  reasonably  secure  and  whether  the  plaintiff 
assumed  the  risks  of  the  situation. 

Palmer  v.  Conamt,  affirmed,  it  seems,  without  opinion,  128 
N.  Y.  577. 

The  act  of  a  foreman  in  a  quarry  is  fellow-servant  of  laborer, 
and  master  not  liable  for  injuries  to  laborer  from  unexpected 
blasting.  "  Cullen  v.  Norton,  126  IST.  Y.  1.. 
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The  employer  is  bound  to  communicate  information  known  to 
him  to  apprise  the  workman  of  the  possible  risks. 

Gates  V.  State  of  N.   Y.,  128  N".  T.  221. 
The  staging  erected  along  the  hull  of  a  vessel  for  the  purpose 
of  repairs  is  to  be  deemed  an  appliance  within  the  rule  that 
master  must  furnish  safe  appliances. 

Butler  V.  Tffwnsend,  126  IST.  Y.  105. 
The  duty  of  proper  inspection  of  its  rolling  stock  is  incumbent  on 
a  railroad  company  and  is  not  discharged  by  the  adoption  of 
a  rule  therefor  without  its  enforcement. 

Bailey  v.  Borne,  Watertown,  etc.,  B.  B.  Co.,  139  N.  T.  302. 
In  an  action  by  a  brakeman  for  injuries  caused  by  the  giving  way 
of  a  defective  brake,  the  question  of  defendant's  negligence  and 
plaintiff's  contributory  negligence  were  properly  left  to  the  jury, 
the  e\ddence  being  sufficient  to  warrant  a  finding  that  the  bolt 
was  in  the  same  condition  as  when  the  car  started. 

Fahy  v.  Borne,  Watertown  <&   Ogdensbv/rg  B.  B.  Co.,  af- 
firmed without  opinion  in  128  N.  Y.  677. 
"Where  plaintiff  entered  upon  the  employment  of  wheeling  a  bar- 
row on  an  inclined  platform  two  feet  wide  and  fell  off  and  was 
injured,  he  assumed  the  risk. 

Kaare  v.  Troy  Steel  &  Iron  Co.,  139  N.  Y.  369. 
"Where  in  such  case  defendant  has  furnished  torches  to  light  the 
platform,  but  the  workmen  did  not  use  them,  the  defendant  dis- 
charged its   duty,  and  was  not  chargeable  with  negligence. 

Id. 
"Where  a  lad  of  sixteen  years,  who  had  had  experience  with  the 
same  machinery  in  other  factories,  was  injured,  the  omission  of 
defendants  to  give  him  oral  instruction  of  the  dangerous  char- 
acter of  the  saw  did  not  make  them  liable  to  him  in  damages. 

Ogley  v.  Miles,  139  N.  Y.  458. 
A  railroad  company  is  not  negligent  in  failing  to  enact  a  rule 
forbidding  employes  moving  other  cars  upon  the  one  being  re- 
paired which  by  regulation  is  marked  with  red  flag. 

Corcorcm  v.  JJeloAjoare,  Lacka/wanna,  etc.,  B.  B.  Co.,  126 
]Sr.  Y.  673. 
"Where  an  agent  in  using  his  judgment  acts  for  the  benefit  of  the 
company,  the  company  is  liable  for  his  error. 

Palmeri  v.  Manhattam,  By.  Co.,  133  IST.  Y.  261. 
Failure  to  obey  orders  is  contributory  negligence. 

Moeller  v.  Brewster,  131  N.  Y.  606. 
Unless  required  by  the  nature  of  the  employment,  it  is  not  negli- 
gence to  fail  to  furnish  rules. 

Morgan  v.  Hudson  Biver  Ore  and  Iron  Co.,  133  N".  Y.  666. 

No  action  will  lie  for  an  injury  resulting  from  failure  to  obey  a 

warning.  _  _  Id. 

In  making  rules  a  railroad  company  is  bouTid  to  use  ordinary  care 
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and  to  guard  against  such  accidents  as  may  be  reasonably  fore- 
seen.   Berrigan  v.  N.  T.  L.  R,  etc.,  R.  B.  Co.,  131  N.  Y.  582. 
No  recovery  can  be  iiad  from  an  injury  resulting  from  a  cause 
which  forms  one  of  the  risks  of  employment.  Id. 

The  inference  of  negligence  must  be  drawn  from  the  facts  estab- 
lishing it. 

Borden  v.   Delawm'e,  Lachawcmna,  etc.,  H.  B.  Co.,   131 

ISr.  Y.  671. 

"Where  negligence  is  not  proven  and  contributory  negligence  not 

disproved,  no  case  is  made  out.  Id. 

So  held  in  the  case  where  the  body  was  found  near  the  place  of 

the  accident.  Id. 

The  liability  of  the  master  depends  upon  the  character  of  the 

order  given  or  act  performed. 

HanUns  v.  iT.  T.,  Lake  Erie,  etc.,  E.  R.   Co.,  142  E".  Y.  416. 

"Where  the  duty  of  performance  rests  upon  the  master  he  is  liable 

for  the  manner  of  or  failure  in  performance.  Id. 

Master  is  liable  to  a  fireman  for  failure  of  train  dispatcher  to  give 

correct  orders.  Id. 

The  duty  of  the  master  cannot  be  shifted  by  the  adoption  of  rules 

and  regulations.  Id. 

It  is  not  the  master's  duty  to  repair  a  rope  used  to  raise  coal  from 

the  hold  of  a  vessel  where  any  weakening  of  the  rope  would 

have  become  apparent  to  the  deceased  upon  inspection,  and  a 

new  one  could  have  been  procured  upon  his  request. 

Cregan  v.  Ma/rston,  126  IST.  Y.  568. 
"Where  there  are  two  possible  causes  of  injury,  the  one  upon 
which  defendant  is  charged  must  be  OToven. 

Grant  v.  Pennsylvania  t&  Hf.  Y.  Ccmal  R.  R.   Co.,  133 
K  Y.  657. 
Employer  is  not  bound  to  instruct  employe  where  the  latter  is 
acquainted  with  the  use  of  the  machinery. 

White  V.  Witteman  Lithographic  Company,  131  N.  Y.  631. 
Eailroad  is  not  liable  for  the  misuse  of  its  tracks  by  employe. 

Finnell  v.  Delawa/re,  Lacka/wa/nina,  etc.,  R.  R.   Co.,  129 
K  Y.  669. 
Interference  with  access  to  fire-escape,  where  there  was  no  proof 
that  any  one  was  turned  back  by  reason  of  them,  does  not  es- 
tablish negligence. 

Pauley  v.  Stea/m  Oauge  <b  Lantern  Co.,  131  IST.  Y.  90. 

So  held  also  of  a  chute  at  the  foot  of  a  fire-escape,  the  evidence 

not  showing  injury  from  this  cause.  Ld. 

So  held  also  of  the  absence  of  a  scuttle  in  the  roof  which  nobody 

tried  to  reach.  -"^• 

Where  the  machinery  used  for  a  certain  purpose  is  proper,  the 

company  is  not  liable  for  its  misuse  by  a  servant. 

Flood  Y.  Western  Union  Tel.  Co.,  131  N.  Y.  603. 
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The  doctrine  tkat  the  employe  takes  the  risk  of  his  occupation 
is  subject  to  qualification  that  master  must  promulgate  regular 
tion  to  protect  employes  from  negligence  of  co-servants. 

AM  V.  Delcma/re  <&  Hudson  Ccmal  Co.,  128  JS".  Y.  662. 

A  charge  that  a  jury,  in  a  suit  against  a  railroad  company  for 
causing  the  death  of  a  repairman  under  a  car,  were  to  deter- 
mine whether  the  company  discharged  its  duty  in  this  respect, 
the  rules  of  other  companies  as  well  as  its  own  having  been 
proved,  but  that  the  jury  were  not  to  find  a  rule,  proper  or 
improper,  because  some  other  company  had  acoepted  or  re- 
jected it,  held  proper.  Id. 

One  who  continues  in  employment  with  knowledge  of  risk  accepts 
the  method  of  using  apparatus. 

Beichel  v.  ]f.  Y.  Central,  etc.,  R.  B.  Co.,  130  IST.  Y.  682. 

E"egligence  cannot  be  presumed  from  the  fact  that  rules  are  not 
adhered  to,  where  sufficient  help  is  given.  Id. 

"Where  a  master  selects  an  appliance  according  to  his  judgment 
and  that  of  skilled  men,  he  is  not  liable. 

Barley  v.  Buffalo  Ca/r  Mfg.  Co.,  142  JST.  Y.  31. 

Where  the  master  furnished  sufficient  appliances,  he  is  not  liable 
for  the  failure  of  employe  to  use  them.  Id. 

The  master  is  not  liable  for  weakness  of  appliances  not  visible  to 
ordinary  observation  where  they  have  Been  used  in  the  past 
with  safety.  Id. 

One  is  guilty  of  contributory  negligence  who  goes  to  work  on  a 
machine  with  knowledge  of  defects  and  without  being  directed 
so  to  do.  Sclmlz  V.  BoTie,  149  S".  Y.  132. 

Although  a  master  knew  of  other  defects  in  a  machine,  he  is  not 
chargeable  with  negligence  for  defects  which  he  had  no  notice 
of.  _  Id. 

A  master  is  not  liable  for  the  neglect  of  an  engineer  to  make  a 
repair  which  he  has  been  directed  so  to  do.  Id. 

Reasonable  care  in  furnishing  materials  and  implements  is  re-- 
quired  of  the  master. 

CaHson  v.  Phoenix  Bridge  Co.,  132  N.  Y.  273. 

Reasonable  inspection  is  required  of  implements  furnished.      Id. 

No  action  will  lie  for  injury  where  the  defect  in  an  implement 
could  not  be  discovered  either  in  making  it  or  in  external  ex- 
amination. Id. 

Unlawful  interference  with  another's  right  of  service  renders  a 
party  liable  for  damages. 

Lamyer  v.  Fritcher,  130  N.  Y.  239. 

Where  consent  to  dispense  with  services  is  obtained  by  fraud  it 
is  void.  Id. 

III.  LIABILITY  FOR  ACTS  OF  SERYANTS. 

Case  where  failure  to  close  the  doors  through  which  deceased, 
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fell  overboard  and  was  drowned,  was  negligence  of  a  fellow- 
servant.  Geoghegcm  v.  Atlas  S.  ^.  Co.,  146  N".  Y.  369. 

A  foreman  determining  that  scaffold  wliioli  he  has  helped  to  con- 
struct is  safe  is  a  co-servant  of  employes  and  the  master  is  not 
liable.  Kimmer  v.  Webher,  151  N.  T.  41V. 

An  assistant  yardmaster  in  charge  of  the  switch-engine  is  a  fel- 
low-servant of  a  car  repairer  employed  in  same  yard. 

Corcoran  v.  Delaware,  Lackawanna,  etc.,  li.  H.  Co.,  126 
N.  Y.  673. 

In  case  of  a  sudden  exigency  a  servant  may  do  things  in  the  in- 
terest of  his  master  which  transcend  his  usual  authority. 

Maries  v.  Rochester  R.  Co.,  146  N.  Y.  181. 

Failure  of  a  brakeman  to  be  at  his  post  upon  cars  shunted  upon  a 
track  for  inspection,  resulting  in  the  death  of  a  co-employe 
engaged  in  the  work  of  inspection,  is  negligence  of  a  fellow- 

' Potter  V.  N.  Y.  Central,  etc.,  R.  R.  Co.,  136  N.  Y._Y7. 

Case  in  which  injury  was  caused  by  the  negligence  of  plaintiff's 
fellow-servants  in  failing  to  properly  adjust  hooks  of  dump 
car.  Soderman  v.  Kerwp,  145  N.  Y.  427. 

"While  engaged  in  unloading  defendant's  ship  plaintiff  was  injured 
in  consequence  of  the  dropping  of  the  wheels  of  his  truck  into 
an  opening  between  the  skid  and  its  mouthpiece,  held,  negli- 
gent act  of  plaintiff's  fellow-servants. 

McCampbell  v.  Cuna/rd  Steamship  Co.,  144  N".  Y.  552. 

A  gang  boss  over  40  or  50  men,  who  is  not  shown  to  be  charged 
with  any  duty  as  to  furnishing  materials  to  them,  does  not  act 
as  the  representative  of  the  master  in  respect  thereto. 

Keenam,  v.  N.  T.,  L.  E.  c&  W.  R.  R.  Co.,  145  N.  Y.  190. 

A  servant  who  sustains  an  injury  from  the  negligence  of  a  superior 
agent,  engaged  in  the  same  general  business,  cannot  mamtain 
an  action  against  the  master.  Jd. 

An  act  not  performed  within  the  scope  of  employment  makes  an 
agent  liable. 
MulUgan  v.  iT.  T.  c&  Rockaway  Beach  Ry.  Co.,  129  N.  Y.  506. 

The  act  of  the  agent  is  not  in  the  performance  of  duty  so  as  to 
render  the  master  liable.  !"'• 

"Where  the  agent  acts  on  behalf  of  the  police,  such  act  is  outside 
his  scope  of  duty.  I^' 

IV.  COMPEIirSATION. 

Measure  of  damages  in  an  action  for  a  wrongful  discharge. 

Watson  V.  Russell,  149  K  Y.  388. 
Application  of  the  rule  of  a  person  who  takes  the  benefit  of  the 
services  of  another  is  bound  to  pay  therefor. 
Parshlenj  v.  Thi/rd  M.  E.  Church  in  Brooklyn,  147  IST,  Y.  583. 
■      154 
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When  obligation  to  pay  in  specific  articles  of  property  for  services 
changes  to  payment  by  money. 

New  York  News  Pvh.  Co.  v.  National  Steamship  Co.,  148  N.  Y.  39. 

When  the  preponderance  of  evidence  showed  value  of  services,  it 
was  not  error  for  the  court  to  charge  that  defendants  were 
bound  to  pay  plaintiffs  something. 
Metz  V.  Luckemeyer,  affirmed  without  opinion,  128  N.  T.  682. 

Laborers  in  the  penal,  reformatory,  eleemosynary  or  educational 
institutions  of  the  state  are  not  paid  in  accordance  with  chapter 
380  of  1889.  Drake  v.  State,  144  N.  T.  414. 

Person  who  has  conducted  first-class  boarding-houses  in  the  same 
city  is  competent  to  testify  to  value  of  services  of  a  house- 
keeper. Edgecomb  v.  Buckhout,  146  N.  Y.  332. 

Evidence  of  the  value  of  sewing  is  admissible  where  such  was 
part  of  services  rendered.  Id. 

Where  the  owner  accepts  the  order  of  contractors  constructing 
his  building  payable  to  a  third  person,  such  third  person  cannot 
recover  on  the  order  where  the  contractors  fail  to  complete 
their  work  and  it  is  completed  by  the  owner,  unless  it  is  shown 
that  a  balance  remains  in  the  owner's  hands. 

Beardsley  v.  Cook,  143  'S.  Y.  143. 

Employment  at  a  certain  rate  per  year  is  a  hiring  at  will  and  at 
any  time  may  be  terminated. 

Ma/rtin  v.  New   York  Life  Ins.  Co.,  148  N.  Y.  117. 

In  an  action  for  salary,  where  it  appears  plaintiff  was  overpaid 
because  of  mistakes  which  were  not  discovered  until  after  the 
termination  of  the  employment,  such  settlements  may  be 
opened  so  far  as  to  correct  the  mistakes. 

Conville  V.  Shook,  144  1^.  Y.  686. 

Chapter  380,  Laws  1889,  regulating  the  rate  of  wages  on  pubUc 
works  in  the  state,  construed.      Brake  v.  State,  144  N.  Y.  414. 

Circumstances  under  which  money  given  to  employe  is  to  be 
considered  a  gift.  Picjcslay  v.  8ta/rr,  149  ]S".  Y.  432. 

Maxims ;  See  Equity. 

Measure  of  Damages;   See  Damages. 

Mechanic's  Lien. 
I.  Geneeallt. 
II.  Undeb  Special  Statutes. 

I.  GENEEALLY. 

An  order  to  one  who  furnished  materials  has  preference  over  a 
lien  not  filed  when  order  was  given. 

Stevens  V.  Ogden,  130  IS.  Y.  182. 
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Proof  of  filing  and  contents  of  a  mechanic's  lien,  sufficient. 

Hunter  v.  Walker,  affirmed  on  opinion,  128  N.  Y.  668. 

A  complaint  must  be  alleged  in  an  action  foreclosing  a  mechanic's 
lien  by  a  materialman  that  there  was  a  contract  between  the 
owners  and  contractors,  and  that  a  sum  remained  unpaid. 

Raahe  v.  Squier,  148  N.  Y.  81. 

The  requirements  of  the  Mechanic's  Lien  Law  as  to  the  consent  of 
the  owner  of  the  building  to  the  performance  of  labor  or  fur- 
nishing material  by  a  lien  law,  considered. 

HanMnson  v.  Vantine,  152  IST.  Y.  20. 

A  County  Court  has  jurisdiction  of  action  to  foreclose  mechanic's 
lien  whfere  property  is  situated  in  the  county. 

Eaven  v.  Smith,  148  N.  Y.  415. 

"Where  an  owner  completes  a  contract  on  behalf  of  the  contractor, 
a  sub-contractor  is  entitled  to  a  lien  on  the  difference  between 
cost  of  completion  and  contract  price. 

Ogden  v.  Alexander,  140  N.  Y.  356. 

Completion  of  work  by  owner  may  be  justified  upon  assignment 
by  the  contractor  after  abandonment  to  the  owner.  Id. 

After  the  sale  of  premises  on  a  foreclosure  sale  not  accompanied 

-  by  deed  where  mortgagee  remains  to  complete  building  and 
sub-contractor  cannot  foreclose  a  mechanic'slien  where  amount 
for  the  work  has  Ijeen  paid  the  contractor  by  the  mortgagor. 

Rollins  V.  Arendt,  148  N.  Y.  673. 

"What  statementVas  necessary  to  render  notice  of  mechanic's  lien 
void.  Eingle  v.  Wallis  Iron  Works,  149  N.  Y.  439. 

A  statement  that  work  was  completed  will  not  invalidate  a  lien 
where  there  is  an  omission  of  a  small  part  of  the  work  which 
was  unintentional.  Id. 

A  statement  that  work  was  performed  means  a  substantial  per- 
formance. Jd- 

Consent  required  by  the  Mechanic's  Lien  Law  on  the  part  of  the 
owner  in  order  to  charge  his  property  with  the  work  performed 
thereon  need  not  be  expressly  given,  but  may  be  implied. 

"Cowen  V.  Paddock,  \^1  N.  Y.  188. 

When  the  owner,  upon  learning  of  the  work,  protests,  against  it 
and  forbids  its  continuance,  his  failure  to  actually  eject  the  con- 
tractor does  not  make  him  liable.  Id. 

"Where  a  contractor  has  substantially  proceeded  to  a  point  in  the 
work  where  by  the  terms  of  his  contract  he  is  entitled  to  pay- 
ment of  an  installment,  a  materialman  is  entitled  to  a  lien 
upon  such  installment  less  the  sum  necessary  to  fully  brmg 
the  work  to  the  stage  at  which  such  installment  is  payable. 

Foshay  v.  'RoUnson,  137  N.  Y.  134. 

Under  a  building  contract  twenty  per  cent,  of  the  contract  price 
was  to  be  retained  until  the"  buildings  were  completed  ;  the 
contractor  abandoned  the  work  when  he  had  paid  for  that 
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done,  except  the  twenty  per  cent.,  and  the  owners  finished  it  at 
a  cost  greater  than  the  contract  price,  held,  that  a  lien  for 
materials  furnished  the  contractor,  filed  after  he  had  abandoned 
the  work,  attached  to  nothing. 

Kellj/  V.  Bloonwngdale,  139  IS.  T.  343. 

The  contract,  however,  providing  that  the  owners  were  not  bound 
to  make  any  payment  until  satisfied  that  materialmen  had 
been  paid,  held,  that  a  lien  filed  before  the  contractor  aban- 
doned the  work,  and  when  an  amount  more  than  sufficient  to 
satisfy  it  was  due  him,  attached.  Id. 

Where  payment  of  an  installment  due  is  refused,  performance 
of  contract  may  be  refused. 

Thomas  v.  Stewart,  132  IST.  Y.  580. 

But  if  the  contractors  were  in  default ,  the  lienors  were  entitled 
to  the  difference  between  the  amount  unpaid  upon  default  and 
that  required  to  complete  contract.  Id. 

"Where  there  is  nothing  due  unLil  complete  performance,  a  lien 
filed  prior  to  that  time  does  not  attach. 

Eollister  v.  Mott,  132  N.  Y.  18. 

Where  material  is  furnished  to  one  joint  contractor  with  assent 
of  the  other,  a  lien  for  unpaid  balance  may  be  asserted  against 
both.  "  Id. 

Naming  only  one  of  the  contractors  in  the  lien  did  not  invalidate 
it.  '  Id. 

Materialman  as  sub-contractor  is  entitled  to  priority  over  other 
contractors.  Id. 

It  is  not  a  condition  precedent  to  the  enforcement  of  a  bond 
given  to  discharge  a  mechanic's  lien  that  a  judgment  in  form 
against  the  property  should  be  recovered. 

Morton  v.  Tucker,  145  IS".  Y.  244. 

The  complaint  in  such  an  action  should  be  in  the  usual  form, 
but  should  allege  the  giving  of  the  bond  and  discharge  of  the 
lien,  and  demand  relief  against  the  persons  who  executed  the 
bond.  Id. 

When  lien  may  be  filed  for  materials  though  contract  was  made 
without  state  between  non-residents. 

Campbell  v.  Coon,  149  IST.  Y.  656. 

A  sub-contractor's  lien  after  a  contractor  abandons  work  attaches 
to  balance  of  contract  price  after  deducting  cost  of  completion. 

Id. 

While  the  Mechanic's  Lien  Law  is  to  receive  a  liberal  construction 
it  must  not  be  unfairly  extended. 

Spruoh  V.  McEolerts,  139  N".  Y.  193. 

The  consent  of  the  owner  could  not  be  implied  from  his  not  seek- 
ing out  the  trespasser  and  informing  him  of  his  rights.         Id. 

Lien  could  not  be  defeated  although  the  contract  for  sale  con- 
tained a  stipulation  as  against  one  not  in  privity  with  either  of 
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parties  to  lien  that  if  any  mechanic's  lien  was  filed  it  should 
be  subject  to  the  lien  and  claim  of  the  vendor. 

Miller  v.  Mead,  127  IST.  Y.  544. 

Such  stipulation  does  not  destroy  the  owner's  consent  that  the 
houses  shall  be  built  nor  diminish  its  effect,  nor  does  it  lessen 
the  obligee  on  resting  upon  the  vendee  to  build  them,  and  the 
rights  given  by  the  statute  cannot  be  defeated  by  such  stipula- 
tion. Id. 

The  extent  to  which  a  lien  filed  by  sub-contractor  or  material- 
man attaches,  set  forth. 

Van  Oliefv.  Vcm  Vechten,  130  K  Y.  571. 

A  lienor  is  bound  to  prove  performance.  Id. 

Inadvertent  omission  of  a  few  slight  things  will  not  prevent  re- 
covery of  contract  price.  Id. 

Where  the  contractor  willfully  refuses  to  perform,  the  lienor  must 
show  performance  entitling  the  contractor  to  payment.        Id. 

"Where  the  owner  completed  the  building,  the  lien  attached  to 
the  difference  between  the  sum  unpaid  on  contract  and  cost  of 
completion.  Id. 

II.  UNDER  SPECIAL  STATUTES. 

A  valid  lien  under  the  act  of  1885  cannot  be  acquired  after  the 
death  of  the  owner. 

Tubridy  v.  Wright,  144  N.  Y.  519. 
Under  Laws  1885,  chapter  342,  the  statutory  incumbrance  is  im- 
posed on  real  estate  only  when  the  work  is  performed,  and  it 
is  incumbent  on  the  contractor  or  materialman  to  assure  him- 
self that  the  person  with  whom  he  is  contracting  has  in  fact  an 
interest  in  the  land. 

SprucTc  V.  MoRoberts,  139  JST.  Y.  193. 
The  provision  of  the  Mechanics'  Lien  Law  that  actions  there- 
under shall  be  tried  in  the  same  manner  as  actions  for  fore- 
closure of  mortgages  is  not  violative  of  article  1,  section  2  of 
the  Constitution  of  1846. 

SchMUnger  Fire  Proof  Cement  <&  Asphalt  Co.  v.  Arnott, 

152  ]Sr.  Y.  584. 

An  action  to  foreclose  a  mechanic's  lien  not  triable  by  Jury  by 

release  of  realty  from  lien  by  a  deposit  or  otherwise.  Id. 

If  the  defendant  wishes  a  Jury  trial  upon  an  issue  of  fact,  he 

should  apply  to  the  court  to  frame  issues.  Id. 

Merger. 

When  a  conveyance  of  mortgaged  premises  by  mortgagor  to 
mortgagee  after  the  assignment  by  the  latter  of  the  mortgage 
creates  no  merger  as  against  the  assignee. 

Curtis  V.  Moore,  152  IST.  Y.  159. 
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Militia ;  See  Courts-Martial. 

An  order  of  the  governor  disbanding  a  militia  company  is  valid 
and  is  not  reviewable  by  certiora/rt  in  the  courts. 

People  ex  rel.  Leo  v.  Hill,  126  N.  Y.  497. 
Armorers  and  janitors  of  armories  are  in  the  military  and  not  the 
civil  service. 

Matter  of  Bryant  v.  Palmer,  152  N.  Y.  412. 
Section  179  of  the  Military  Code  as  amended  in  1896,  as  to  the 
payment  of  wages  of  armorers  by  the  country,  is  constitu- 
tional. ■  Id. 

Mines. 

Under  a  grant  of  mineral  ores,  granite  does  not  pass. 

Armstrong  v.  Lahe  Champlain  Granite  Co.,  147  N.  Y.  495. 

Granite  will  not  pass  under  a  deed  where  it  was  the  intention  of 
the  parties  that  there  should  be  underground  workings.       Id. 

The  discovery  of  a  mine  on  state  lands  and  filing  of  notice  pursu- 
ant to  Laws  1890,  chapter  411,  with  the  consent  of  the  com- 
missioners of  the  land  office,  does  not  give  a  legal  title  to  mine 
or  minerals  so  as  to  support  ejectment. 

Moore  v.  Brown,  139  N.  Y.  127. 

A  coal  mining  agreement,  by  the  terms  of  which  the  lessee  was 
only  to  take  and  pay  for  such  portion  of  the  coal  as  should 
prove  to  be  merchantable  and  of  specified  qualities,  is  an  execu- 
tory agreement  and  not  a  deed. 

Genet  v.  Delaware  da  Hudson  Corneal  Co.,  136  N.  Y.  593. 

The  Pennsylvania  rule  that  a  transfer  of  all  the  coal  in,  on  or 
under  a  given  described  surface,  even  though  taking  the  form 
of  a  lease  and  terminable  in  a  fixed  number  of  years,  is  a  sale 
of  the  coal  and  a  grant  of  it  in  fee  as  a  severed  parcel  of  land, 
— applied.  Id. 

Upon  consideration  of  all  the  terms  of  such  agreement,  held, 
that  there  was  an  implied  covenant  that  the  lessee  would  not 
negUgently  or  willfully  incapacitate  itself  from  taking  out  more 
than  the  minimum  quantity  on  which,  by  the  terms  of  the 
lease,  it  must  pay  a  royalty,  and  that  for  improper  and  negli- 
gent mining  resulting  in  the  destruction  of  the  mine,  it  was 
liable  to  the  lessor  upon  such  implied  terms.  Id. 

Misdemeanors ;  See  Criminal  Law. 

Misjoinder ;  See  Pleading. 

Misrepresentations  ;  See  Agency  ;  Criminal  Law  ;  Estoppel;  FroAid- 
ulent  RepresentatioThs  ;  Sales  ;  Vendor  and  Purchaser. 
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Mistake ;  See    CancellaUon ;  Payment ;   Beformation  of  Insinfu- 
ments  ;  Sales  ;    Vendor  amd  PuroTiaser. 
Proof  of  mistake  must  be  special  to  authorize  a  reformation  of 
contract. 

Christopher  cfe  Tenth  St.  P.  P.  Co.  v.  Twenty-third  St.  P. 

Co.,  149  N.  Y.  51. 

Where  refusal  to  allow  amendment  on  ground   of  mistake  is 

harmless.  Id. 

Equity  wiU  afford  relief  where  there  is  both  fraud  and  a  mistake 

of  law.  Eaviland  v.  Willets,  141 IST.  Y.  35. 

A  person  accepting  payments  on  an  instrument  sought  to  be 

cancelled  is   estopped  from   claiming  relief  as  to  payments 

made.  Id. 

Moneyed  Corporations ;  See  Bomks  cmd  Banking  ;  Insurance. 
Money  Had  and  Received  ;  See  Contracts ;  Money  PaAd. 

Money  Paid. 

A  vendee  may  recover  the  money  paid  on  the  contract  of  sale 
where  there  is  a  failure  of  consideration. 

Flandrow  v.  Hammond,  148  IST.  Y.  129. 

It  is  immaterial  that  the  moneys  paid  in  satisfaction  of  a  judg- 
ment in  replevin  were  not  the  identical  moneys  received  for 
the  goods.  Converse  v.  Sickles,  146  In  .  Y.  200. 

Action  will  lie  for  recovery  when  money  is  paid  to  sheriff  under 
protest.  Freeman  v.  Oromt,  132  E".  Y.  22. 

Where  money  to  pay  a  bond  and  mortgage  has  been  wrongfully 
received  by  a  bank,  the  restitution  thereof  to  proper  parties 
may  be  compelled. 

People  V.  Madison  Square  Bank,  142  IST.  Y.  644. 

A  payment  of  an  assessment  to  enable  the  person  making  the 
payment  to  close  a  sale  of  property,  is  voluntary,  and  will  not 
sustain  an  action  to  recover  the  money  back  on  the  ground  of 
the  illegality  of  the  assessment. 

Vaughn  v.  Village  of  Port  Chester,  135  N".  Y.  460.^ 

The  owner  of  land  incumbered  by  an  assessment  for  a  local  im- 
provement apparently  valid  may  in  good  faith  pay  the  assess- 
ment, and  thereafter  on  discovering  that  it  was  unauthorized 
and  illegal  recover  back  the  money  paid. 

Tripler  v.  Mayor,  etc.,  of  N.  T.,  139  E".  Y.  1. 

Mortgages;  See  Covenants;  Chattel  Mortgages ;  Deeds;  Estoppel; 
Foreclosure;  Husband  and  Wife;  Pailroads j  Recording  Con- 
veyances ;    Vendor  amd  Pu/rahaser  ;  Subrogation. 

I.  ISTatueb. 
II.  Yaliditt  and  Inteepeetation. 
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III.  Peiority  and  Keooeding. 

IV.  Eights  of  Moetgagoe. 

V.    KlGHTS  OF  MOETGAGEE. 

VI.  Rights  of  Pueohasee  of  Peemisbs, 

I.  ISTATURE. 

Lien  of  mortgagee  extends  to  award  made  for  property  taken  for 
public  purposes.  Gates  v.  De  La  Mare,  142  N.  Y.  307. 

When  mortgage  is  one  of  indemnity  only,  and  an  action  to  fore- 
close the  same  cannot  be  maintained  until  the  mortgagee  has 
paid  the  whole  or  part  of  a  bail  bond. 

Moloney  v.  Nelson,  144  IST.  Y.  182. 

A  deed  given  to  secure  the  repayment  of  a  loan  is  regarded  as  a 
mortgage.  Id. 

But  the  fact  that  the  grantor  did  not  expressly  covenant  to  repay 
was  a  circumstance  to  be  considered.  Id. 

Non-payment  within  time  specified  cannot  convert  a  mortgage 
into  an  absolute  deed.  Id. 

In  equity,  a  conveyance  absolute  on  its  face  may  be  shown  by 
parol  evidence  to  be  a  security. 

Ba/rry  v.  CoVoille  129  ]S".  Y.  302. 

It  is  settled  in  this  state  that  the  title  of  the  mortgagor  to  the 
land  is  not  changed  by  the  mortgage. 

Sexton  V.  Breese,  135  N"^  Y.  387. 

Such  mortgagee  takes  possession  of  the  land  subject  to  any  pre- 
vious disposition  of  a  growing  crop  of  grain.  Id. 

A  purchaser  of  a  growing  crop  claiming  under  bill  of  sale  has  a 
superior  title  to  a  mortgagee  subsequently  taking  possession. 

Id. 

A  temporary  administrator  has  no  authority  to  mortgage  real 
estate  of  decedent.  Duryea  v.  Mackey,  151  K  Y.  204. 

Consent  of  the  attorneys  for  the  parties  cannot  give  jurisdiction 

to  surrogate  to  make  order  authorizing  temporary  administrator 

to  mortgage.  I^, 

4    Remaindermen  are  not  estopped  from  questioning  tlie  validitv 

of  mortgagee  who  took  no  part  in  the  contest.  iS. 

II.  VALIDITY  AND  INTERPRETATIOJST. 

An  inaccurate  description  of  the  premises  in  a  mortgage  is  cured 
by  a  reference  therein  to  the  deed  to  the  mortgagor  which  gave  a 
correct  description. 

Bernstein  v.  Nealis,  144  K  Y.  347. 

A  mortgage  is  not  merged  by  a  judgment  of  foreclosure  so  far  as 
to  blot  out  its  record  or  relieve  one  looking  at  the  judgment 
and  deed  given  on  the  sale  under  it  from  its  proper  effect.    Id. 
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Case  in  which  conveyance  of  land  made  to  executrix  individually, 
and  that  she  did  not  sign  the  bond  in  her  official  character,  do 
not  render  the  mortgages  void. 

Boa/riy  v.  MoBermott,  146  N.  Y.  296. 

Father  conveyed  a  farm  to  his  two  sons  in  consideration  of  an 
indebtedness  to  them,  and,  later,  to  prevent  their  losing  it  by 
speculation  or  by  raising  money  thereon,  induced  each  of  them 
to  give  him  a  mortgage  ;  held,  such  mortgages  were  without 
consideration.  Baird  v.  Baird,  145  E".  Y.  659. 

"When  equity  will  impress  a  lien  upon  the  lands  omitted  from 
mortgage  which  may  be  enforced  in  an  action  between  the 
original  parties  to  foreclose  without  reformation  of  mortgage. 

Sprague  v.  Cochran,  144  N.  Y.  104. 

An  agreement  to  give  a  mortgage  as  security  for  the  repayment 
of  advances  made  on  the  faith  thereon  need  not  be  in  writing. 

Id. 

A  payment  by  heirs  of  a  mortgagor  who  have  inherited  a  part  of 
the  mortgaged  premises,  made  to  prevent  a  foreclosure  of  the 
mortgage,  does  not  arrest  the  running  of  the  statute  against 
the  hen  of  the  mortgage  upon  another  portion  conveyed  by  the 
mortgagor.  Mv/rdooh  v.  Waterman,  145  N.  Y.  55. 

The  authorized  alteration  of  a  mortgage  made  by  the  attorney 
for  the  mortgagee  who  drew  it,  but  without  his  knowledge,  so 
as  to  cover  obligations  not  within  the  agreement  for  its  ex- 
ecution, does  not  impair  the  instrument  for  obligations  in- 
tended to  be  secured. 

Gleason  v.  Eamdlton,  138  N.  Y.  353. 

Where  evidence  establishes  a  satisfaction  of  mortgage,  no  claim 
therein  vrill  be  allowed. 

YoM  Slooten  v.  Wheeler,  140  E".  Y.  624. 

Satisfaction-piece  is  prima  facie  evidence  that  the  mortgage  was 
paid.  II. 

When  a  certificate  of  acknowledgment  read  in  evidence  requires 
submission  of  question  to  jury. 

Alham,y  Co.  Sa/v'gs  BL  v.  McCarty,  149  E.  Y.  71. 

When  mortgage  which  has  been  paid  cannot  be  reissued  by  parol. 

Bogert  v.  Bliss,  148  IST.  Y.  194. 

Property  of  infant  remaindermen  cannot  be  mortgaged  by  trustee 
by  order  of  court.  Losey  v.  Sta/iiley,  147  IST.  Y.  560. 

Such  mortgage  may  be  collaterally  assailed  for  want  of  jurisdic- 
tion in  an  action  to  foreclose  it.  Id. 

An  instrument  in  the  ordinary  form  of  a  mortgage,  reciting  a 
money  consideration  of  $600  is  valid  and  enforceable,  although 
in  the  defeasance  clause  the  amount  of  the  mortgagee  is  left  a 
blank.  Bwrnett  v.  Wright,  135 IST.  Y.  543. 

The  defeasance  need  not  be  in  writing,  and  may  be  established 
by  parol.  Id. 
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III.  PEIOKITY  AND  EECOKDING. 

The  filing  of  a  Us  pendens  in  an  action  to  restrain  the  violation 
of  restrictive  covenants  of  an  agreement  concerning  the  use  of 
land,  gives  no  priority  to  a  judgment  for  costs  in  such  action. 

Crocker  v.  Lewis,  144  K".  Y.  140. 

"Where  a  subsequent  mortgage  is  executed  after  satisfaction  of 
the  prior  one,  beneficiaries  under  the  prior  mortgage  cannot 
claim  foreclosure  where  they  are  not  provided  for  in  the  second 
mortgage.  Townsend  v.  TtacWiam,  143  N.  Y.  516. 

Unless  there  is  a  liability  due  in  his  favor  a  third  party  cannot 
enforce  a  contract  by  which  he  is  benefitted.  Id. 

Existence  and  re6ord  of  mortgage  is  not  proof  of  delivery  to 
other  than  the  mortgagor.  Id. 

Execution  of  a  second  mortgage  does  not  destroy  right  to  make 
advance  upon  faith  of  a  first  mortgage. 

Farr  v.  Nichols,  132  JST.  Y.  327. 

Where  there  is  a  provision  for  foreclosure  at  request  of  a  major- 
ity of  landholders,  one  bondholder  cannot  sue  to  recover  the 
principal  sum. 

Batohelder  v.  Cowncil  Orove  Water  Co.,  131  IST.  Y.  42. 

A  purchase-money  mortgage  is  regarded  as  a  continuation  of  the 
vendor's  lien,  and  is  paramount  to  a  mortgage  executed  by  the 
purchaser  at  the  same  time  to  a  third  person. 

Boies  V.  Benham,  127  N.  Y.  620. 

It  seems  that  the  grantor  may  by  agreement  waive  such  prior 
right  or  estop  himself  from  asserting  it,  and  thus  subject  his 
lien  to  the  preference  of  the  other  mortgage  or  place  it  on  an 
equal  footing  with  it.  Id. 

A  parol  agreement  between  two  grantors,  taking  back  separate 
purchase-money  mortgages  from  the  grantee,  to  the  effect  that 
one  of  them  shall  have  priority  over  the  other,  which  agree- 
ment is  affected  by  the  prior  delivery  and  prior  recording  of 
the  mortgage  intended  to  have  precedence,  is  valid. 

Collier  v.  Miller,  137  IST.  Y.  332. 

Where  both  such  mortgages  were  subsequently  assigned  to  different 
assignees,  recording  had  not  so  changed  the  rights  of  the  re- 
spective assignees  as  to  prevent  each  from  standmg  in  place  of 
his  original  assignor.  Id. 

Priority  of  record  in  such  cases  raises  a  presumption  of  priority 
of  delivery.  Id. 

lY.  EIGHTS  OF  MOETGAGOE. 

When  equity  will  decree  a  cancellation  of  a  mortgage  at  the  suit 
of  a  mortgagor  when  owner  directed  cancellation  under  his  will. 

Oillins  V.  Campbell,  148  N.  Y.  410. 

A  judgment  of  foreclosure  in  a  foreign  state,  in  an  action  in  which 
the  mortgagor  did  not  appear,  while  having  no  effect  to  create 
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a  personal  liability  on  the  bond,  is  conclusive  as  to  the  owner- 
ship of  the  mortgage.  Matter  of  James,  146  N.  Y.  78. 

The  transfer  by  a  mortgagee  of  a  promissory  note  of  the  mort- 
gagor which  was  to  be  applied  on  the  mortgage,  when  paid, 
operates  as  a  payment  so  long  as  it  remains  in  the  hands  of  the 
transferee.  Mtch  v.  McDowell,  145  JST.  Y.  498. 

The  holder  of  such  note  takes  no  interest  in  the  mortgage  and  is 
not  entitled  to  priority  of  payment  over  the  holder  thereof. 

Id. 

An  assignee  of  a  mortgage  has  a  valid  lien  as  against  a  purchaser 
from  the  mortgagee,  to  whom  the  mortgaged  property  was 
conveyed  after  the  assignment. 

Curtis  V.  Moore,  152  N.  Y.  159. 

A  conveyance  of  the  mortgaged  premises  by  the  mortgagor  to 
the  mortgagee  after  the  latter  has  assigned  the  mortgage  creates 
no  merger  of  the  mortgage  as  against  the  assignee.  Id. 

An  assignment  of  a  mortgage  need  not  be  recorded  as  against  a 
subsequent  purchaser  of  the  premises ;  but  only  as  against  a 
subsequent  purchaser  of  the  mortgage  itself.  Id. 

V.  EIGHTS  OF  MOKTGAGEE. 

•  "Where  plaintiff  furnished  money  to  buy  the  property,  and  defend- 
ant took  title,  the  former  may  foreclose  mortgage  given  to 
secure  purchase  price.  Smith  v.  Lennon,  131  ~S.  Y.  560. 

The  fact  that  both  were  to  share  in  the  profits  of  a  resale  does 
not  constitute  partnership.  Id. 

The  liability  of  a  mortgage  trustee  upon  uncollected  checks,  which 
had  been  taken  upon  a  sale  on  foreclosure  of  the  mortgaged  prop- 
erty, is  terminated  by  a  disaflBrmance  by  the  bondholders  of 
such  sale.  Harrison  v.  Union  Trust  Co.,  144  IS.  Y.  326. 

An  action  cannot  be  maintained  to  compel  the  trustee  to  convey 
to  the  purchaser  on  the  foreclosure  sale,  where  the  decree  on 
foreclosure  has  already  directed  such  conveyance.  Id. 

"When  covenant  of  grantee  assumingpayment  of  mortgage  inures 
to  benefit  a  mortgagee.  Wager  v.  Link,  150  IT  Y.  549. 

"Where  under  a  mortgage  to  secure  future  advances  the  mortgagee 
is  bound  to  make  such  advances,  his  lien  will  not  be  postponed 
as  to  advances  made  subsequent  to  a  later  mortgage  to  another, 
of  which  he  had  notice.  Ilyman  v.  Ilauff,  138  IS".  Y.  48. 

A  subsequent  mortgagee  is  not  prejudiced  by  notice  of  prior  un- 
recorded mortgage  after  he  receives  his  mortgage  and  prior  to 
'his  recording  it. 

Constant  v.  University  of  Rochester,  133  IS.  Y.  640. 

Eights  of  junior  mortgagee,  who  was  not  made  party  to  an  action 
made  prior  to  the  mortgage, — considered. 

Denton  v.  Ontmio  County  Nat.  Bh.,  150  IS".  Y.  126. 

A  party  is  not  chargeable  with  knowledge  of  the  commencement 
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of  a  foreclosure  action  obtained  by  his  attorney  while  working 
for  another.  Id. 

A  bondholder  may  maintain  an  action  for  specific  performance  of 
a  division  in  a  bond  given  by  organizers  of  the  railroad  that 
they  will  convey  certain  property  to  the  trustee. 
CBeirne  v.  AUeghcmy  c&  Kvnzua  R.  B.   Co.,  151  N.  Y.  372. 

When  Us  pendens  filed  in  an  action  for  specific  performance 
of  an  agreement  to  sell  land,  is  no  notice  to  one  who  takes  a 
mortgage  on  such  premises  pending  the  action. 

Olvphant  v.  Burns,  146  K  T.  218. 

The  assignee  of  a  mortgagee  has  no  greater  rights  than  the 
original  mortgagee.  Sapps  v.  Gottlieb,  14:2  N.  Y.  164. 

Ko  title  is  acquired  by  the  assignee  of  a  mortgage  obtained  by 
fraud.  Id. 

VI.  EIGHTS  OF  PUECHASEE  OF  PEEMISES. 

A  mortgage  executed  by  a  husband  who  holds  by  the  entirety  with 
his  wife  is  effectual  to  cover  his  interest,  and  the  purchaser  on 
foreclosure  thereof  succeeds  thereto  and  becomes  a  tenant  in 
common  with  the  wife  subject  to  her  right  of  survivorship. 

mies  V.  Msher,  144  N.  Y.  306. 

Motions ;  See  Practice. 

Municipal    Corporations  ;    See    Constitutional    Law ;     Counties; 
Highways;   New   Yorh  City;   Offices;  Sewers;  Supervisors; 
Tenement  Houses ;  Towns ;  Taaiation. 
I.  Chaetee  and  Oedinances. 

II.    POWEES. 

III.  CONTEACTS. 

IV.  Liability. 

V.  Officees  and  Agents. 
VI.  Assessments. 
VII.  Eaileoad  Aid. 
VIII.  Paeticulae  Cities. 

I.  CHAETEE  AND  OEDINANCES. 

An  ordinance  requiring  trains  to  stop  before  crossing  certain 
streets  is  reasonable  on  its  face. 
City  of  Buffalo  v.  N.  Y.,  L.  E.  &  W.  E.  R.  Co.,  152  IST.  Y.  276. 

An  ordinance  requiring  railroad  trains  to  cross  the  streets  of  a 
populous  city  at  a  rate  of  speed  not  exceeding  six  miles  an  hour 
is  reasonable  on  its  face,  and  is  not  invalidated  by  the  fact  that 
it  exempts  from  its  operation  trains  of  a  belt  line  operated  for 
local  traffic  at  a  fixed  fare.  Id. 

It  is  no  defense  to  an  action  for  violation  of  a  municipal  ordinance 
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regulating  the  speed  of  trains  that  others  are  violating  such 
ordinance  and  are  not  prosecuted.  Id. 

The  publication  in  full  of  the  preamble  and  resolution  passed  by 
a  common  council  which  give  all  the  information  required  to 
property  owners  is  a  sufficient  notice  of  the  determination 
within  the  statute. 

Matter  of  City  of  Rochester,  136  W.  Y.  83. 
Legislature  may  authorize  the  passage  of  an  ordinance  regulating 
burials  within  the  city  limits. 

People  ex  rel.  Oak  Hill  Assoc,  v.  Pratt,  129  N.  Y.  68. 

Such  power  may  be  exercised  as  the  public  welfare  requires.     Id. 

Section  14  of  article  8  of  the  Constitution  that  payment  of  cities 

to  private   charitable  institutions  may  be  authorized  by  the 

legislature, — construed. 

People  ex  rel.  Inebriates'  Home  v.  Comptroller  of  BrooTd/un, 
152  K  Y.  399. 
The  provision  of  the  section  that  no  such  payments  shall  be  made 
for  any  inmate  not  received  and  retained  pursuant  to  rules 
established  by  the  state  board  of  charities  operates  from  the 
time  such  rules  are  adopted.  Id. 

Eunning  cars  on  a  street  other  than  the  one  specified  is  not  com- 
plying with  an  ordinance. 

Mayor,  etc.,  of  N.  Y.  v.  Dry  Hock,  East  Broadway,  etc.,  R. 
B.  Co.,  133  ]Sr.  Y.  104. 
Where  the  general  power  and  authority  of  a  statute  are  not 
violated,  violation  of  one  provision  will  not  invalidate  an  act. 

Hoag  V.  Town  of  Greenwich,  133  IST.  Y.  152. 
A  statute  conferring  jurisdiction  operates  only  in  cases  occurring 
after  passage  of  the  act. 

Matter  of  Delaware  &  Hudson  Corneal  Co.,  129  N".  Y.  105. 
A  provision  of  a  city  charter  which  declares  it  unlawful  for  any 
member  or  members  of  the  common  council,  whether  a  com- 
mittee or  otherwise,  to  make  any  disbursement  of  corporate 
money  unless  previously  ordered  bj'^  the  common  council,  does 
not  curtail  or  a£fect  the  power  of  the  common  council. 

Kramrath  v.  City  of  Albany,  127 IST.  Y.  575. 
The  rule  which  prevents  the  common  council  of  a  city  from 
delegating  power  vdll  not  prevent  their  authorizing  a  committee 
to  fit  up  a  room  for  the  use  of  public  officers.  Id. 

A  power  to  grant  a  privilege  to  one  is  inconsistent  with  the  pos- 
session on  the  part  of  another  of  an  absolute  right  to  exercise 
such  privilege.  The  requirement  that  a  person  must  secure 
leave  from  some  one  to  entitle  him  to  exercise  a  right,  carries 
with  it,  by  natural  implication,  a  discretion  on  the  part  of  the 
other  to  refuse  to  grant,  if,  in  his  judgment,  it  is  improper  or 
unwise  to  give  the  required  consent. 

People  ex  rel.  Schwab  v.  GroMt,  126  N.  Y.  473. 
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A  grant  by  municipal  authorities  to  a  gas  company  to  lay  its 
mains  in  the  streets  and  highways  includes  those  streets  sub- 
sequently laid  out. 

People  ex  rel.  Woodhcmen  Gas  Co.  v.  Beeham,,  153  N.  T.  528. 
A  change  of  grade  of  a  street  is  not  a  taking  of  private  property 
entitling  owners  to  damages. 

Talbot  y.  W.  Y.  &  R.  R.  R.  Co.,  151  K  T.  155. 
In  proceedings  to  lay  out  a  street  under  the  General  Village  Act 
the  petition  must  give  an  accurate  description  of  the  lands  to 
be  taken. 

People  ex  rel.  Eekerson  v.  Trustees  of  Haverst/raw,  137  N.  Y.  88. 
The  provisions  of  the  Kefunding  Act,  Laws  18Y8,  chapter  75. 
Laws  1889  chapter  526,  authorizing  any  city  to  extend  its 
bonded  debt,  by  the  exchange  of  new  bonds  or  by  the  sale  of 
new  bonds  and  use  of  their  proceeds  in  payment  of  the  existing 
debt — authorized  a  city  to  pursue  the  latter  course,  notwith- 
standing a  provision  in  its  charter. 

City  of  Poughkeepsie  v.  Quvnta/rd,  136  N.  T.  275. 

An  action  cannot  be  maintained  by  a  taxpayer  to  restrain  the 

purchase  of  property  by  municipal  authorities  on  the  ground 

that  the  proposed  price  is  an  extravagant  one,  but  only  on 

ground  of  fraud,  collusion  or  bad  faith. 

Ziegler  v.  Chapin,  136  IST.  Y.  342. 

It  seems  that  an  allegation  of  fraud  and  misrepresentations  on 

the  part  of  the  proposed  seller  will  not  sustain  the  action.    Id. 

Such  action  may  be  maintained,  however,  where  it  appears  that, 

under  the  statutes,  the  contemplated  purchase  by  the  municipal 

officers  is  beyond  their  authority.  Id. 

Laws  1889,  chapter  475,  section  19,  in  regard  to  opening  a  street, 

held,  permissive. 

People  ex  rel.  Comstook  v.  Mayor,  etc.,  of  Syracuse,  affirmed 
in  opinion  below  in  128  IST.  Y.  632. 
Commissioners   may   discontinue  proceedings  for  street  opening 
upon  request  of  majority  of  those  interested. 

Matter  of  Boa/rd  of  Street  Openwig,  etc.,  of  New  York,  133 
N.  Y.  436. 
Cost  of  school-house  is  not  limited  to  amount  of  bonds  issued  to 
defray  such  cost. 

Pierce,  Butler  cfe  Pierce  Mfg.  Co.  v.  Blechwerm,  131  N.  Y.  570. 
"Where  common  council  acts  within  limits  of  charter,  the  treas- 
urer cannot  refuse  to  pay  out  funds.  Id. 
"Where  a  city  owned  one-half  of  a  pier  and  plaintiff  the  other  half, 
plaintiff  was  entitled  to  a  decree  for  removal  of  structure  inter- 
fering with  use  of  his  half. 

Hill  V.  Mayor,  etc.,  of  N.  Y,  139  K  Y.  495. 
The  provisions  of  the  Consolidation  Act,  section  706,  do  not  au- 
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thorize  the  selection  of  half  of  a  pier  to  the  injury  of  the  owner 
of  the  other  half.  Id. 

Common  council  can  authorize  the  erection  of  an  awning. 

Hoey  V.  Oilroy,  129  N.  Y,  132. 

An  awning  which  conforms  to  the  requirement  of  an  ordinance  is 

not  an  obstruction.  Id. 

III.  CONTEACTS. 

A  judgment  roll  in  an  action  in  which  a  judgment  had  been  ob- 
tained against  a  municipal  corporation  for  the  personal  injury 
caused  by  the  negligence  of  contractor  entitled  municipality  to 
direction  of  the  verdict  in  an  action  brought  to  obtain  reim- 
bursement. Mayor  v.  Brady,  151  K".  T.  611. 
The  sureties  for  the  performance  of  a  municipal  contract  are  not 
released  from  claim  for  damages  for  personal  injuries  arising 
from  negligence  by  the  omission  of  municipality  to  retain  con- 
tract money  until  settlement  of  all  claims.  Id. 
Circumstances  under  which,  held  that  an  illegal  contract  was  not 
cured  by  chapter  557  of  1880  and  chapter  648  of  1881. 

Poth  V.  Mayor,  151  N.  Y.  16. 
A  contractor  has  no  action  against  a  city  for  damages  for  delay 
caused  by  the  rejection  of  materials. 

Montgomery  v.  Mayor,  151 E".  Y.  249. 
"Where  a  claim  is  audited  in  compliance  with  a  writ  of  mamdamus, 
its  validity  cannot  be  questioned  in  collateral  proceedings. 

Ashton  V.  City  of  Boohester,  133  N.  Y.  187. 

Their  remedy  is  to  apply  to  be  made  parties  and  to  appeal  from 

the  judgment  awarding,  the  writ,  or  to  move  for  a  rehearing. 

Id. 
"When  the  court  wiU  not  compel  the  payment  of  public  moneys 
to  a  private  corporation  under  an  appropriation  made  for  a 
special  and  limited  purpose. 

People  ex  rel.  Inewiatei  Home  v.  Cornptroller  of  BrooMyn, 

152  N.  Y.  399. 

Deposit  cannot  be  forfeited  until  notice  of  award  has  been  given. 

Ervvng  v.  Mayor,  etc.,  of  New  Yorh,  131  IST.  Y.  133. 

The  mere  fact  that  a  person  is  the  lowest  bidder  does  not  entitle 

him  to  an  award.  Id. 

The  duty  of  the  officials  to  examine  the  proposals  and  award  the 

contract  is  judicial  in  its  nature.  Id. 

Proof  merely  that  a  lower  bid  than  the  one  accepted  was  made 

does  not  impugn  the  acceptance. 

Oilmore  v.  City  of  Utica,  131  N.Y.  26. 
"When  a  contractor  is  without  adequate  remedy  at  law,  and  is  enti- 
tled to  a  mamdamus  requiring  the  completion  of  the  collection 
or  the  issue  of  bonds  for  work  performed  in  improvements. 

People  ex  rel.  Beady  v.  Mayor  of  Syracuse,  144  K  Y.  63. 
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Unbalanced  bid  considered  and  held  that  rejection  of  bid  could 
not  be  reviewed  in  action  by  taxpayer  suing  for  waste. 

Moron  v.  Trustees  of  White  Plwins,  affirmed  without  opin- 
ion, 128  E".  T.  578. 

IT.  LIABILITY. 

An  action  may  be  maintained  against  a  city  for  damages  for  dis- 
charging sewage  through  creeks  of  adjacent  towns  to  the  detri- 
ment of  lands  along  such  creeks. 

Hooher  v.   City  of  Rochester,  affirmed,  126  K  T.  635. 
A  city  cannot  empty  its  sewers  upon  private  property  without 
acquiring  the  right  so  to  do. 

JSr.   Y.   Central,  etc.,  E.  E.  Co.,  v.  .City  of  Eochester,  12T 
N.  Y.  591. . 
The  cities  of  New  York  and  Brooklyn  were  liable  for  negligence 
causing  injury  to  a  passenger  over  the  Brooklyn  bridge  before 
the  enactment  of  Laws  1891,  chapter  128,  section  7. 

Eeid  V.  Mayor,  etc.,  of  N.  T.,  139  K  Y.  534. 
A  mistake  on  the  part  of  the  common  council  of  a  city  as  to  the 
extent  of  their  power  to  authorize  the  license  of  fireworks  in 
the  streets,  and  in  the  construction  put  by  common  consent 
upon  the  ordinance  passed,  did  not  exonerate  the  city  from 
liability.  Speir  v.  City  of  Broohlyn,  139  N.  Y.  6. 

Liability  of  an  incorporated  village  which  maintains  water-works 
for  failure  to  keep  the  system  in  order,  considered. 

Springfield  Fire  c&  Marine  Ins.   Co.  v.  Yillage  of  Keese- 
ville,  148  K  Y.  46. 
What  defect  inside  walk  in  a  municipal  corporation  is  not  charge- 
able with  negligence  by  omitting  to  repair. 

Beltz  V.  City  of  Yonlcers,  148  N.  Y.  67. 
"What  depression  in  sidewalk  which  caused  no  previous  accident 
is  not  sufficient  to  charge  municipality  with  negligence.  Id. 
Provisions  of  Laws  1886,  chapter  572,  requiring  presentation  of 
claims  for  personal  injuries  "  against  the  mayor,  aldermen  and 
commonalty  of  any  city  in  this  state  having  50,000  inhabitants 
or  over,"  apply  to  all  cities  of  the  state  having  the  requisite 
number  of  inhabitants. 

Curry  v.  City  of  Buffalo,  135  IST.  Y.  366. 
A  provision  of  a  city  charter  requiring  presentation  of  claims  to 
the  common   council  and  regulating  the  auditing  thereof,  is 
consistent  with  the  provisions  of  the  act  of  1886,  and  both  can 
have  operation.  Id. 

The  commencement  of  the  action  cannot  be  considered  as  a  notice 
within  the  statute.  Id. 

A  village  is  not  relieved  from  liability  for  negligently  construct- 
ing a  sewer  so  as  to  discharge  its  contents  on  the  premises  of  a 
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property  owner  by  the  fact  that  its  trustees  exceeded  their 
authority. 

Stoddwrd  v.  Village  of  Saratoga  Springs,  127  N.  Y.  261. 

A  municipal  corporation  may  be  bound  upon  implied  contracts 
made  by  its  agents  acting  either  within  their  power  or  under 
the  charter.        Kramrath  v.    City  of  Albany,  127  N.  Y.  575. 

A  corporation,  like  an  individual,  is  liable  upon  a  quantum  meruit 
when  it  has  enjoyed  the  benefit  of  the  work  performed  or 
goods  purchased.  Id. 

When  discharge  of  fireworks  was  a  public  nuisance  and  the  city 
was  liable  for  the  resulting  damages. 

Tripler  v.  Ma/yor,  etc.,  of  N.  T.,  139  N.  Y.  1. 

What  is  insuificient  to  raise  the  question  of  failure  to  serve  notice 
of  intention  to  sue  municipality. 

Werner  v.  City  of  Rochester,  149  IS..  Y.  563. 

What  is  not  sufficient  to  charge  the  city  with  constructive  notice 
of  the  obstruction.     Breil  v.  City  of  Buffalo,  144  N.  Y.  163. 

Liability  for  violation  of  statutes  giving  preference  to  honorably 
discharged  soldiers  and  sailors. 

Higgins  v.  Mayor,  etc.,  of  IS.  Y.,  131  N.  Y.  128. 

The  only  obligation  to  an  appointee  is  to  compensate  him  for  ser- 
vices rendered  while  employed.  Id. 

Public  officials  are  subject  to  penal  consequences  for  disregard  of 
those  provisions.  Id. 

Chapter  537  of  1893,  relating  to  the  payment  of  damages  caused 
by  the  change  of  grade  of  streets,  is  not  in  contravention  of 
article  3,  section  197,  of  the  Constitution. 

People  ex  rel.  Purdy  v.  Fitch,  147  N.  Y.  355. 

A  certificate  of  reappointment  of  commissioners  under  chapter 
537  of  1893,  held  regular.  Id. 

The  reappointment  of  the  commissioners  was  unnecessary  under 
the  amendment  of  1894.  Id. 

Payment  to  a  de  facto  officer  while  holding  the  office  and  dis- 
charging its  duties  is  a  defense  to  an  action  by  the  dejure  offi- 
cer to  recover  the  salary.      Demarest  v.  Mayor,  147  N.  Y.  203. 

Where  the  office  had  previously  existed,  the  fact  that  persons  ac- 
tually assume  it  renders  them  de  facto  officers.      _  Id. 

Whether  men  employed  in  digging  a  trench  in  a  city  street  and 
paid  by  the  city  are  servants  of  city  is  a  question  of  fact. 

Wilson  V.  City  of  Troy,  135  N.  Y.  96. 

Where  the  negligent  act  is  that  of  the  city  itself,  through  one 
of  its  officers  or  departments,  the  negligent  act  is  imputable  to 
the  city.  ^^• 

The  audit  of  a  claim  has  not  the  conclusive  effect  of  a  judgment. ' 
Nelson  V.  Mayor,  etc.,  of  New  Yorh,  131  K  Y.  4. 

When  a  city  is  chargeable  with  notice  of  obstruction. 

Fa/rley  v.  Mayw,  152  K  Y.  222, 
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Public  officers  of  a  municipality  charged  with  the  conduct  of  a 
local  improvement  are  not  responsible  to  a  property  owner  be- 
cause the  work  has  not  resulted  in  such  benefits  and  advan- 
tages to  him  as  were  anticipated. 

Oarratt  v.  Trustees  of  Ocmandaigua,  135  IS.  Y.  436. 

The  court  will  not,  by  injunction,  control  their  conduct  in  regulat- 
ing the  flow  of  water  from  a  lake  into  an  outlet  used  for  drain 
unless  use  is  malicious  or  negligent.  Id. 

Where  there  are  two  causes,  without  the  existence  of  one  of 
which  the  accident  might  not  have  occurred,  the  concurrence 
of  both  must  be  proven. 

Ayres  v.  Village  of  Hammondsport,  130  N.  Y.  665. 

Where  a  subsequent  action  is  commenced  18  years  after  a  prior 
one,  it  is  begun  too  late.  Matter  of  Duffy,  133  HT.  Y.  512. 

Where  the  cause  of  an  accident  was  shown  to  exist  a  week  be- 
fore, the  town  is  liable. 

Kernie  v.  YUlage  of  Waterford,  130  K  Y.  188. 

Under  a  city  charter  exempting  it  from  liability  for  injuries  sus- 
tained through  unsafe  condition  of  the  streets  unless  actual  no- 
tice of  such  condition  shall  have  been  given  to  certain  specified 
officers,  the  word  "notice"  imports  information  and  may  be 
established  by  either  direct  or  circumstantial  evidence. 

McNally  v.  City  of  Cohoes,  127  N.  Y.  350. 

What  is  not  "  notice."  Id. 

Where  the  trustees  become  vested  with  power  and  duties  of  high- 
way commissioners,  the  responsibility  for  their  proper  perform- 
ance devolves  upon  the  village. 

McSherry  v.  Trustees  of  Camandaigua,  129  N.  Y.  612. 

Notice  to  commissioner  of  the  condition  of  a  street  is  notice  to 
the  corporation.  Id. 

The  illegal  official  act  to  prevent  which  a  taxpayer's  action  will 
lie  is  such  only  as  will  produce  a  public  injury. 

Rogers  v.  O'Brien,  153  N".  Y.  357. 

Such  an  action  will  not  lie  in  behalf  of  one  wrongfully  in  posses- 
sion of  city  property  to  prevent  its  reclamation  by  one  of  the 
city  departments.  Id- 

Obligation  to  keep  streets  and  highways  in  a  safe  condition  does 
not  apply  to  a  river.     Coonley  v.  City  of  ATbam^y,  132  N.  Y.145. 

Where  the  city  charter  exempted  it,  a  city  is  not  liable  for  mere 
non-performance  of  its  ordinances.  Id. 

An  ordinance  imposing  a  penalty  not  authorized  by  statute  is  in- 
valid. Id. 

One  who  has  title  to  center  of  the  street  is  entitled  to  damages 
for  illegal  change  of  grade  without  his  consent. 

Folmsbee  v.  City  of  Amsterdam,  142  N.  Y.  118. 

Formal  ordinance  on  part  of  a  city  is  not  necessary  to  establish 
grade  of  a  city.  Id. 
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City  authorities  have  no  power  to  change  street  grade  without 

consent  of  abutting  owners.  Id. 

The  only  remedy  is  by  an  action  for  damages.  Id. 

Y.  OFFIOEES  AISTD  AGENTS. 

A  clerk  in  the  office  of  the  city  record  is  subject  to  dismissal  for 
misconduct. 

Peofle  em  rel.  Higgins  v.  Gra/nt,  affirmed,  it  seems,  without 
opinion,  128  JST.  Y.  620. 
A  |)olice  officer  under  charges  before  police  commissioners  is  en- 
titled to  have  counsel  at  nis  hearing. 

People  ex  rel.  Yam  Hise  v.  Pohce  GomWs  of  Greenbush,  af- 
firmed without  opinion,  126  IST.  Y.  623. 
General  Term  of  New  York  Superior  Court  may  reverse  an  order 
of  police  commissioners. 

Usher  v.  Village  of  Cambridge,  133  N.  Y.  52Y. 
Eemoval  of  a  boiler  inspector  without  notice  or  hearing  is  illegal. 
People  ex  rel.  Fox  v.  Hayden,  133  N.  Y.  198. 
OerUorari  will  lie  to  renew  erroneous  decision  of  police  commis- 
sioners. People  ex  rel.  BoeTcell  v.  Maclean,  133  N.  Y.  527. 
A  mayor  refusing  to  make  a  classification  under  Civil  Service 
Law  may  be  required  so  to  do  by  mandamus. 

Chittenden  v.  Wurster,  152  N.  Y.  345. 
"Where  a  public  officer,  having  power  to  discharge  a  subordinate 
notifies  him  of  his  suspension,  the  inaccuracy  of  the  language 
will  not  defeat  the-  intended  discharge. 

WardloM  v.  Mayor,  etc.,  of  N.  Y.,  13Y  N".  Y.  194. 
Although  a  suspension  from  office  is  not  equivalent  to  a  removal, 
and  does  not  defeat  the  right  of  the  incumbent  to  future  salary,he 
may  waive  that  right  by  express  agreement  or  by  conduct.  Id. 
A  public  officer,  unlawfully  removed  from  office  to  which  another 
person  is  appointed,  cannot  recover   from  the  corporation  the 
compensation  incident  to  the  office  accruing  during  the  period 
in  which  he  performed  no  service,  and  took  no  action  to  be  re- 
instated. Hagan  v.  City  qf.BrooUyn,  126  E".  Y.  643. 
In  an  action  to  recover  the  salary  of  a  public  officer,  the  title  to  the 
office  necessarily  came  in  question,  and  cannot  so  be  tried.      Id. 
The  reasonableness  of  a  determination  of  the  commissioners  of 
the  fire  deparftment  of  ISTew  York  city  may  be  contested  in  an 
action  for  a  penalty  for  disobedience  of  such  order. 

Fire  Dept.  of  New  Torlc  v.  Gilmour,  149  N.  Y.  453. 
A  person  appointed  to  an  office  without  having  passed  a  civil  ser- 
vice examination  may  be  discharged  without  notice  or  hearing. 
People  ex  rel.  Hannam,  v.  Board  of  Health,  153  N.  Y.  513. 
The  word  "  incompetency,"  as  used  in  the  act  means  incapacity. 

Power  of  park  commissioners  of  New  York  city  under  section 
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688  of  the  Consolidation  Act  to  grant  a  permit  to  erect  bay 
windows.  Wormser  v.  Brown,  149  N.  Y.  163. 

The  position  of  assistant  warrant  clerk  in  the  office  of  the  comp- 
troller of  Brooklyn  is  a  confidential  position ;  the  incumbent 
may  be  discharged  without  cause. 

People  ex  rel.   Crumney  v.  Palmer,  152  N.  T.  217. 

"What  return  to  a  certiorari  to  review  an  alleged  improper  dis- 
missal of  a  fireman,  the  court  cannot  go  behmd. 

People  ex  rel.  Miller  x.  Wurster,  149  N.  T.  549. 

A  city  can  act  only  through  its  officers  and  agents. 

Nelson  v.  Mayor,  etc.,  of  New  York,  131  IS".  T.  4. 

Eatification  of  a  fraudulent  contract  is  void.  Id. 

What  constitutes  a  practical  discharge  under  the  Civil  Service 
Law.  McNamara  v.  Mayor,  152  W.  Y.  228. 

If  water  commissioners  are  given  power  to  fix  rates  for  water, 
also  a  special  rate  for  extraordinary  use,  the  courts  will  not 
restrain  the  commissioners  from  cuttingoff  the  water  for  failure 
to  pay  special  rates.  Brass  v.  nathhone,  153  IS..  Y.  435. 

Where  the  premises  are  in  the  possession  of  the  tenant  who 
wastes  water,  the  landlord  cannot  procure  an  injunction  to  pre- 
vent the  cutting  off  of  the  supply  for  failure  to  pay  special 
rates.  Id. 

An  appointment  at  a  salary  payable  from  a  specific  appropriation 
terminates  upon  notice  of  exhaustion  of  the  appropriation. 

Lethbridge  v.  Mayor,  etc.,  of  New  York,  133  IST.  Y.  232. 

Taxpayer  may  maintain  an  action  to  restrain  illegal  official  acts. 

Peck  V.  Belknap,  130  JST.  Y.  394. 

It  is  no  defense  that  the  person  employed  was  as  capable  as  if  the 
statute  had  been  complied  with.  Id. 

In  order  to  warrant  a  dismissal  for  absence,  the  absence  of  a 
policeman  must  be  voluntary  and  intentional. 

People  ex  rel.  Mitchell  v.  Martm,  143  K  Y.  407. 

When  it  appeared  that  absence  was  result  of  temporary  mental 
aberration,  the  dismissal  was  error.  Id. 

VI.  ASSESSMENTS.      ' 

Power  of  board  of  assessors  to  fix  district  assessment. 

People  ex  rel.  Lehigh  Yalley  E.  P.  Co.  v.  City  of  Buffalo, 

147  N.  Y.  675. 

Where  real  property  is  assessed  for  improvement  erroneously,  the 

court  may  send  the  assessment  roll  back  for  correction.         Id. 

When  it  cannot  be  said  as  a  matter  of  law  that  land  abutting  on 

a  stream  above  an  improvement  was  not  benefitted.  Id. 

A  petition  for  the    paving  of  a  street  held  void  because  not 

actually  signed  by  a  requisite  number  of  owners. 

Miller  V.  City  of  Amsterdam,  149  IS.  Y.  288. 
A  decision  by  the  common   council  that  such  a  petition  was 
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signed  by  the  requisite  number  of  property  owners  may  be 
attacked  collaterally.  Id. 

Altbough  a  property  holder  appears  at  a  final  hearing  on  an 
assessment  roll,  he  is  not  estopped  from  attacking  the  validity 
of  the  proceeding.  Id. 

Omission  from  assessment  roll  of  realty  benefitted  by  improve- 
ment is  ground  for  setting  aside  assessment. 

Triminer  v.  City  of  Rochester.,  130  N.  Y.  401. 

A  judgment  in  the  case  of  one  assessment  does  not  affect  the 
other  assessments.  Id. 

Money  collected  under  an  illegal  assessment  cannot  be  recovered 
until  the  assessment  is  set  aside.  Id. 

When  an  assessment  for  paving  in  a  park  may  include  improve- 
ments on  streets  outside  park  used  to  furnish  proper  drainage. 
Kittinger  v.  City  of  Buffalo,  148  E".  Y.  332. 

Improvement  certificates  issued  in  Long  Island  City  under  Laws 
1874,  chapter  326,  are  receivable  for  the  purpose  of  redemption 
of  lands  sold.  People  ex  rel.  Oakley  v.  Bleohwenn,  126  N.Y.  310. 

No  assessment  can  be  imposed  for  grading  a  street  unless  laid  out 
or  opened  as  a  public  highway. 

CopeuU  V.  City  of  Yonkers,  affirmed  without  opinion,  128 
N.  Y.  669. 

"Where  an  assessment  has  been  levied  under   New  York   Con- 
solidation Act  (§  920),  the  person  assessed  shall  have  the  right 
to  pay  in  yearly  installments  of  five  per  cent,  each  for  twenty 
years. 
People  ex  rel.  Ma/rtm,  v.  Gilon,  appeal  dismissed,  128  IST.  Y.  651. 

Payment  of  an  illegal  assessment  after  proceedings  to  enforce  it 
by  sale  is  not  voluntary.  Poth  v.  Mayor,  151  N.  Y.  16. 

Provisions  of  section  902  of  the  Consolidation  Act, — construed.  Id. 

The  court  may  open  an  order  of  confirmation  so  as  to  allow  an 
award  to  a  property  owner,  who  did  not  appear,  upon  such  terms 
as  are  just. 

Matter  of  One  Hundred  am,d  Eighty  first  Street,  affirmed 
without  opinion  in  126  E".  Y.  641. 

An  action  to  prevent  the  creation  of  a  cloud  on  title  by  the  sale 
and  giving  of  a  lease  upon  such  sale  for  non-payment  of  assess- 
ment upon  lands  in  the  city  of  JSTew  York  is  prohibited  by  sec- 
tion 879  of  the  Consolidation  Act. 

Scudder  v.  Mayor,  146  IST.  Y.  245. 

Belief  against  excessive  assessment  is  by  certiorari. 

Roffeld  V.  City  of  Buffalo,  130  K  Y.  387. 

"Where  assessors  act  under  an  error  of  judgment  their  action  is 
not  necessarily  illegal.  Id- 

la  a  case  for  such  relief  in  equity  the  proceedings  are  valid  on 
their  face,  but  for  reason  of  something  extrinsic  in  the  record 
they  are  illegal.  Id. 
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"Water  rents  charged  for  water  actually  used  by  consumers  are  not 
taxes,  and  are  valid. 

Silkman  v.  Water  Comrs.  of  Tonkers,  152  'E.  T.  327. 

"When  the  statute  authorizes  water  rates  to  be  established  with 

reference  to  the  consomption  of  water,  it  is  not  unreasonable 

for  the  commissioner  to  establish  it  at  reduced  rates.  Id. 

A  motion  to  set  aside  a  report  after  it  had  been  confirmed  and 

assessment  levied,  wiU  not  be  granted. 

Matter  of  Lexington  Ave.,  133  N.  Y.  673. 
No  affirmative  remedy  to  vacate  or  set  aside  an  assessment  in  the 
city  of  New  York  is  given  to  the  landowner,  except  the  special 
proceedings  under  the  Consolidation  Act  (§§  897,  903). 

People  ex  rel.  Martin  v.  Myers,  135  N.  Y.  465. 

A  provision  expending  a  certain  sum  for  street  repairs  does  not 

prohibit  expenses  in  excess  of  such  sum  be  raised  by  assessment. 

Gilmore  v.  City  of  Utica,  131  N.  Y.  26. 
"Where  no  substantial  injury  occurs,  an  irregularity  in  notice  of 
improvement  will  not  vitiate  an  assessment. 

Voght  V.  City  of  Buffalo,  133  K  Y.  463. 

Publication  for  five  successive  week-days,  excluding  Sundays,  is 

suificient  compliance.  Id. 

"Where  the  amount  assessed  rests  in  discretion  of  the  assessors, 

their  determination  is  final.  Id. 

An  assessment  is  void  which  includes  expenses  not  authorized. 

Folmsbee  v.  City  of  Amsterdam,,  142  N.  Y.  118. 
A  city  is  not  authorized  to  impose  the  expense  of  paving  in  front 
of  an  open  intersecting  street  upon  the  owner  of  the  fee  of 
the  land  in  the  street  intersected. 

City  of  Schenectady  v.   Trustees  Union   College,  144  X.  Y. 
241. 
An  omission  to  comply,  as  to  a  portion  of  the  work  to  be  done 
under  a  contract,  with  the  provisions  of  the  statute  requiring 
competitive  bidding  is  a  jurisdictional  defect,  and  the  assess- 
ment is  void  as  to  such  portion  of  the  work.  Id. 

VII.  KAILKOAD  AID. 

A  street  railway  constructed  and  owned  by  a  city,  after  a  failure 
of  private  enterprise  to  do  so,  is  for  "a  city  purpose"  within 
the  meaning  of  article  8,  section  10  of  the  Constitution. 

Sun  Printing  <&  Pub.  Ass'n  v.  Mayor,  152  N.  Y.  257. 
"What  extensions  of  an  existing  railroad  may  be  made  at  a  sale 
by  order  of  common  council. 

BeeTcman  v.  Third  Ave.  R.  E.  Co.,  153  N.  Y.  144. 
"What  condition  of  granting  its  consent  the  common  council  can- 
not impose.  Id. 
A  condition  that  no  passenger  shall  be  charged  more  than  a  speci- 
fied sum  for  a  continuous  ride  from  or  to  such  an  extension  is  a 
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substantial  compliance  with  the  provisions  of  the  statute  that 
but  one  fare  shall  be  exacted.  Id. 

VIII.  PAETICULAK  CITIES. 

Chapter  437,  Laws  1896  (the  Albany  Police  Law)  is  unconstitu- 
tional, in  that  it  allows  a  minority  of  the  common  council  to 
appoint,  and  imposes  membership  on  the  two  political  parties 
highest  in  representation  in  said  council  as  a  test  of  eligibility 
to  the  office  of  police  commissioner. 

Bathbone  v.  Wwth,  150  IST.  Y.  459. 

Section  51  of  the  charter  of  Albany,  providing  that  claims  against 

the  city  shall  not  be  maintained  until  a  reasonable  time  after 

the  presentation  of  the  claim,  applies  only  to  claims  on  contract. 

Jones  V.  City  of  Alhany,  151  JST.  Y.  223. 

In  what  time  an  action  for  personal  injuries  may  be  brought 
against  the  city.  Id. 

Section  8  of  the  Civil  Service  Law  of  1883,  as  amended  by  chapter 
410  of  1889,  required  the  mayors  of  cities  to  classify  employes. 

Chittenden  v.  Wurster,  153  N.  Y.  664. 

Policemen  appointed  by  the  trustees  of  the  New  York  and 
Brooklyn  bridge  are  public  officers,  and  neither  side  is  respon- 
sible for  the  other's  acts.      Woodhull  v.  Mayo^-,  150  N.  Y.  450. 

All  the  powers  in  relation  to  opening  new  streets  conferred  upon 
the  common  council  by  the  charter  of  the  city  of  "Watertown 
were  transferred  to  the  board  of  public  works  by  chapter  180, 
Laws  1891.     Matter  of  Boa/rd  of  Public  Works,  144  N.  Y.  440. 

The  pay  of  firemen  in  Brooklyn  is  regulated  by  the  charter  of 
1888.  Stack  V.  City  ofBrookh/n,  150  N.  Y.  335. 

An  amendment  by  Laws  1887,  chapter  262  of  section  690,  of  the 
'New  York  Consolidation  Act,  did  not  take  away  the  power 
of  the  board  of  park  commissioners  to  remove  a  park  police- 
man at  pleasure.      People  ex  rel.  Cline  v.  Boii,  126  N.  Y.  180. 

A  person  who  solicits  and  fills  orders  in  an  adjoining  county  is 
not  a  peddler.       Village  of  Stamford  v.  Fisher,  140  IST.  Y.  187. 

Statutes  regulating  hawking  and  peddling  should  be  construed 
strictly.  Id. 

Chapter  710,  Laws  1892,  so  far  modified  the  provision  of  the 
revised  charter  of  the  city  of  Brooklyn  as  to  confer  on  the  fire 
commissioners  the  power  of  fixing  the  salaries  of  officers  to  the 
fire  department  subject  to  the  approval  of  the  board  of  estimate. 
People  ex  rel.  Dobson  v.  Fire  Com/rs.  of  Brooklyn,  146  N.  Y.  357. 

The  authorities  of  the  city  of  New  York  have  power  under  the 
charter  to  permit  the  construction  of  cellarways  extending 
into  the  sidewalk.  Jorgensen  v.  Squires,  144  IST.  Y.  280. 

The  ordinances  prohibiting  the  construction  of  a  cellar  door  ex- 
tending more  than  five  feet  into  any  street,  imply  permission 
to  construct  cellarways  within  that  limit.  Id. 
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User  for  twenty  years  of  a  cellarway  extending  about  five  feet 
into  the  street  without  apparent  objection  by  the  city  author- 
ities, is  evidence  from  which  their  consent  to  its  construction 
may  be  inferred.  Id. 

Under  the  charter  of  Amsterdam  requiring  the  commissioners 
appointed  to  ascertain  the  damages  caused  by  a  street  im- 
provement to  assess  the  same  on  the  real  estate  benefitted,  any 
real  estate  within  the  city  limits  benefitted  is  by  that  fact  alone 
made  liable  to  assessment. 

Matter  of  Common  Council  of  Amsterdam,  126  IT.  T.  158. 

Constitutional  requirements  complied  with  by  the  provisions  of  the 
act  relating  to  notice  to  parties  assessed  and  opportunity  to 
be  heard.  Id. 

The  provision  of  Laws  1896,  chapter  335,  section  5,  authorizing 
certain  officers  of  the  City  of  Brooklyn  to  purchase  the  prop- 
erty of  a  water- works  company  by  voluntary  purchase  or  by 
compulsory  proceeding,  was  limited  to  two  years. 

Ziegler  v.  Chopin,  126  N.  Y.  342. 

The  provisions  of  the  charter  of  Buffalo  (Laws  18T0,  chap.  519, 
§  19  as  amended  by  Laws  1885,  chap.  181,  §  20)  prohibiting  the 
city  from  entering  into  a  contract  for  a  work  or  improvement 
at  a  price  exceeding  $500,  does  not  apply  to  the  board  of  park 
commissioners.  Borh  v.  City  of  Buffalo,  127  1^.  Y.  64. 

The  chamberlain  of  the  city  of  ISTew  York  is  not  prohibited  by 
chapter  623  of  1886  from  making  an  agreement  with  a  bank, 
for  the  payment  by  it  of  interest  on  deposits. 

Mayor,  etc.,  of  N.  T.,  v.  If  at.  B'dway  Bh.,  126  N.  Y.  665. 

It  seems,  if  such  an  agreement  is  not  within  the  power  of  the 
chamberlain,  the  bank,  having  received  the  benefit  of  it,  is  bound 
thereby  and  will  not  be  permitted  to  assert  its  invalidity.      Id. 

A  village,  by  instituting  and  prosecuting  a  proceeding  to  acquire 
lands  for  the  purposes  of  a  street,  necessarily  admits  the  land- 
owner's right.  Village  of  Glean  v.  Steyner,  135  N.  Y.  341. 

Where  the  adjoining  premises  have  been  conveyed  by  reference 
to  a  map  which  recognized  a  street  upon  the  land  sought  to 
be  conveyed,  the  grantees  as  owners  are  only  entitled  in  the 
condemnation  proceedings  to  nominal  damages.  Id. 

The  city  of  Schenectady  has  no  power  to  appropriate  or  take 
lands  along  the  natural  and  permanent  banks  of  a  non-navig- 
able stream  without  giving  owner  compensation. 

City  of  Schenectady  v.  Furman,  145  N,  Y.  482. 

Under  the  power  conferred  by  its  charter  to  require  the  removal 
of  obstructions  it  can  only  require  the  owner  to  clean  the 
stream  to  its  natural  bed.  Jd. 

The  power  conferred  by  the  charter  of  the  city  of  Buffalo  to 
"  permit  the  track  of  a  railroad  to  be  laid  in,  along,  or  across 
any  street  or  public  ground,"  must  be  construed  as  subject  to 
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the  qualification  that  no  property  rights  of  abutting  owners 

are  thereby  invaded. 

Eeining  v.  JY.  Y.,  Lackawanna,  etc.,  R.  R.  Co.,  128  N.  T.  157. 

Though  the  common  council  of  Buffalo  granted  permission  to  a 
railroad  company  to  occupy  a  street  by  erecting  an  embank- 
ment supported  by  perpendicular  stone  walls,  this  did  not  come 
within  the  exercise  of  its  power  to  change  the  grade  of  the 
street.  Id. 

A  resolution  of  the  common  council  of  Utica  for  improvements 
is  not  void  because  plans  were  not  prepared  when  it  was  passed. 

Gilmore  v.  C%  of  Utica,  131  N.  T.  26. 

Where  minor  details  are  omitted  specifically  the  action  of  common 
council  is  not  void.  Id. 

A  direction  to  publish  the  requisite  legal  notice  is  not  a  delegation 
of  discretionary  power.  Id. 

Where  no  damage  results,  an  immaterial  error  may  be  disregarded. 

Id. 

Plans  and  specifications  in  the  alternative  are  not  invalid.        Id. 

N. 

National  Banks  ;  See  Banhs. 

In  order  to  sustain  a  recovery  by  a  national  bank  under  United 
States  Kevised  Statutes  (§  5242),  of  securities  transferred  in 
contemplation  of  insolvency,  there  must  be  satisfactory  evi- 
dence tnat  the  officer  making  the  transfer  actually  did  so  in 
contemplation  of  insolvency,  for  the  purpose  of  giving  a  pref- 
erence. Hayes  v.  Bea/rdsley,  136  N.  Y.  299. 

A  savings  bank  has  preference  in  respect  to  deposits  with  insolv- 
ent national  bank. 

Elmira  Sa/vings  BamJc  v.  Damis,  142  IST.  T.  590. 

Contracts  of  a  national  bank  may  be  subject  to  state  legislation 
without  interfering  with  the  national  legislation  controlling 
them.  Id- 

National  Guard ;  See  Militia. 

Navigable  Waters  ;  See  Ripa/rian  Owners  ;  Water-cov/rses. 

Navigation  ;  See  Ships  and  Vessels. 

Negligence;  See  Agency ;  BaMments ;  Carriers ;  Estoppel;  Evi- 
dence; Insurance;  Highways;  Master  am.d  Servant;  Muni- 
cipal Corporations ;  Railroads ;  Telegraph. 

I.  What  Constitutes  Negligence  and  the  Liability  Theee- 

FOE. 
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II.  Actions  to  Enforce  LiABiLiTr. 

III.  CONTKIBUTOEY    NEGLIGENCE. 

IV.  Of  Eaileoads. 

I.  WHAT  CONSTITUTES  NEGLIGENCE  AND  THE  LIABIL- 
ITY THEREFOR. 

The  sureties  for  the  performance  of  a  mmiicipal  contract  are  not 
released  from  claim  for  damages  for  personal  injuries  arising 
from  negligence  by  the  omission  of  municipality  to  retain  con- 
tract money  until  settlement  of  all  claims. 

MoAjor  V.  Brady,  151  N.  Y.  611. 

A  judgment  roll  in  an  action  in  which  a  judgment  had  been 
obtained  against  a  municipal  corporation  for  the  personal 
injury  caused  by  the  negligence  of  contractor  entitled  munici- 
pality to  direction  of  the  verdict  in  an  action  brought  to  obtain 
reimbursement.  Id. 

Facts  upon  which  held  the  accident  was  caused  by  the  negligence 
of  intestate's  fellow-servants  in  attempting  to  remove  a  safe 
with  the  hoisting  power  on  without  notifying  the  engineer  to 
reduce  the  power,  and  that  defendants  were  not  liable. 

Mv/rphy  v.  Rayes,  145  N.  Y.  370. 

Master  is  not  liable  to  servants  for  misuse  by  them  of  proper 
materials  furnished  by  him.     Kimmer  v.  Weoer,  151  N.  Y.  417. 

Non-liability  of  master  for  injuries  received  by  servant  by  break- 
ing of  scaffold.  Id. 

A  foreman  is  the  co-servant  of  one  injured  by  breaking  of  scaf- 
folding ;  master  not  liable.  Id. 

"Where  the  injury  is  attributable  to  two  causes,  both  proximate, 
one  chargeable  to  the  defendant  and  the  other  occurring  with- 
out the  fault  of  the  plaintiff,  a  recovery  is  proper. 

Phillips  V.  ]Sr.  Y.  Central,  etc.,  R.  B.  Co.,  127  N.  Y.  657. 

The  negligence  of  the  driver  of  a  vehicle  cannot  be  imputed  to  a 
mere  passenger.  Id. 

Gas  companies  are  bound  to  use  their  pipes  in  a  reasonable  man- 
ner. JEkam,s  v.  Keystone  Gas  Co.,  148  N.  Y.  112. 

"What  are  sufficient  facts  to  justify  a  finding  that  the  damage  to 
trees  was  due  to  the  leakage  of  gas.  Id. 

Evidence  as  to  the  condition  of  other  trees  in  a  vicinity  may  be 
shown  in  an  action  for  injury  to  trees  by  escaping  gas.  Id. 

Section  1932  of  the  Consolidation  Act  does  not  apply  to  the  speed 
of  vehicles  of  the  fire  department  on  their  way  to  fires. 

Farley  v.  Mayor,  152  N.  Y.  222. 

The  driver  of  a  hose-cart  does  not  assume  the  risks  of  the  insecur- 
ity of  streets  resulting  from  culpable  negligence  of  the  city. 

id. 

When  city  is  chargeable  with  notice  of  obstruction  in  street.   Id. 
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A  collision  of  a  ferry-boat  against  a  dock  with  unusual  violence 
is  sufficient  to  take  the  question  of  negligence  to  the  jur^^ 

Snelling  v.  Brooklyn  <&  If.  Y.  Ferry  Co.,  affirmed,  it  seems, 
without  opinion  in  128  IST.  T.  579. 

Plaintiff's  leaving  his  seat  before  the  boat  was  moored  is  not  to  be 
considered  of  itself  contributory  negligence.  Id. 

Although  a  master  knew  of  other  defects  in  a  machine  he  is  not 
chargeable  with  negligence  for  defects  of  which  he  had  no 
notice.  Schuh  v.  Rohe,  149  N.  Y.  132. 

A.  master  is  not  liable  for  the  neglect  of  an  engineer  to  make  a 
repair  which  he  has  been  directed  so  to  do.  Id. 

Failure  to  provide  a  proper  fire-escape  may  be  predicated  upon  a 
finding  of  the  master's  negligence  in  removing  steps  from 
beneath  it. 

Johnson  v.  Steomi  Gauge  &  lantern  Co.,  146  N.  Y.  152. 

In  the  absence  of  eye-witnesses  to  the  accident,  proof  that  plain- 
tiff was  found  lying  across  a  chute  is  sufficient  to  warrant  a 
finding  that  he  dropped  outside  of  the  platform.  Id. 

A  physician  who  has  testified  to  the  nature  of  the  fractures  of  a 
leg  may  give  his  opinion  as  to  the  position  of  the  leg  at  the  time 
of  the  accident  and  the  point  from  which  the  blow  came.      Id. 

Question  of  negligence  properly  submitted  to  jury  when  issue  is 
whether  driver  of  car  did  or  did  not  start  while  plaintiff  was 
alighting  from  car. 

Medler  v.  Atlantic  Ave.  R.  B.  Co.,  affirmed  without  opin- 
ion, 126  K  Y.  669. 

Though  city  ordinances  forbid  stopping  at  a  place,  yet  the  duty  of 
using  ordinary  care  to  protect  passengers  arises  when  stop  was 
not  made  and  injury  resulted  therefrom.  Id. 

A  railroad  company  which  merely  permits  the  public  to  cross  a 
lot  owes  no  duty  of  active  vigilance. 

Walsh  V.  mohburg  E.  R.  Co.,  145  N.  Y.  301. 

Failure  to  fasten  a  turntable  situate  upon  its  own  land  is  not 
negligence  which  will  render  the  company  liable  for  injuries 
sustained  by  a  child.  Id. 

A  banker  is  responsible  for  money  received  for  investment  with- 
out compensation.  Isham  v.  Post,  141  ~E.  Y.  100. 

Negligence  cannot  be  imputed  to  failure  to  make  inquiries  where 
no  proof  is  given  that  such  inquiries  would  be  of  any  value.   Id. 

Where  a  forgery  deceives  persons  after  careful  examination,  a 
banker  is  not  liable  on  a  forged  instrument.  Id. 

Negligence  is  usually  a  mixed  question  of  law  and  fact.  Id. 

It  is  the  duty  of  the  landlord  of  a  tenement-house  to  use  reason- 
able care  to  keep  a  common  stairway  in  repair  and  suitable 
condition  for  the  safe  passage  of  his  tenants  over  it  in  their 
way  to  and  from  their  rooms. 

Peil  V.  Reinhart,  127  N.  Y.  381. 
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Where  the  uncontradicted  evidence  shows  that  the  appliance  is 
as  good  as  any  known,  it  is  error  to  submit  the  question  of 
suitableness  to  the  jury. 

Frace  v.  N.  Y.,  lake  Erie,  etc.,  E.  E.  Co.,  143  K  Y.  182. 
Where  locomotive  sparks  caused  a  fire  from  which  a  building  at  a 
distance  was  also  burned,  the  burning  of  the  second  building 
must  be  proved  to  have  been  directly  caused  by  the  sparks.     Id. 
Where  refusal  to  charge  that  there  is  no  evidence  justifying  a  find- 
ing that  the  condition  of  his  eyesight  was  attributable  to  the 
injury  is  erroneous.   Saumhy  v.  City  of  Eochester,  145  N.  Y.  81. 
What  is  not  sufficient  to  charge  the  city  with  constructive  notice 
of  obstructions.  Breil  v.  City  of  Buffalo,  144  IST.  Y.  163. 

The  mere  fact  that  an  electric  street  car  was  running  at  the  rate 
of  twelve  or  fifteen  miles  an  hour  in  the  absence  of  any  law  or 
ordinance  does  not  constitute  negligence  as  a  matter  of  law. 

Bittner  v.  Crosstown  Street  E.  Co.,  153  IST.  Y.  76. 

The  refusal  to  charge  that  a  railway  company  was  not  liable  for 

the  motorman's  error  of  judgment  is  error.  Id. 

Where  defendant  leased  the  land  of  another  he  is  liable  for  injury 

resulting  from  defective  appliance  on  such  land. 

Thomas  v.  Renges,  131 JST.  Y.  453. 
Knowledge  of  defect  is  not  necessarily  knowledge  of  danger. 

DoUa/rd  v.  EdberU,XZ^  N.  Y.  269. 
Where  a  cargo  is  delivered,  recovery  may  be  had  for  failure  to 
take  proper  care  with  it. 

N.  X.,  LaTce  Erie,  etc.,  E.  E.  Co.  v.  Atlantic  Eefning  Co., 

129  K  Y.  597. 

Failure  of  the  company  to  keep  a  watchman  on  the  side  track,  and 

carrying  of  the  lumber  on  a  flat-car  instead  of  a  lumber-car, 

will  not  constitute  contributory  negligence.  Id. 

Plaintiff  is  not  bound  to  act  upon  the  assumption  that  danger 

exists.  Id. 

In  case  of  sudden  emergency  a  failure  to  exercise  the  best  judgment 

possible  cannot  be  claimed  as  lack  of  care  or  skill. 

Wynn  v.  Central  Park,  North  &  East  E.  E.  Co.,  133  IST.  Y.  575. 

Where  the  only  evidence  is  the  breaking  of  a  chain,  and  no  proof 

made  that  too  much  force  was  used  on  it,  there  is  not  sufficient 

to  establish  negligence.  Id. 

A  person  is  not  liable  for  injury  resulting  from  a  lawful  act  when 

lack  of  care  cannot  be  proved. 

Allan  V.  State  Steamship  Co.,  132  IST.  Y.  91. 
Liability  of  steamboat  company  to  passenger  for  loss  by  theft. 

Adams  v.  New  Jersey  Steamboat  Co.,  151  N.  Y.  163. 
Actions  for  injuries  to  property  are  not  within  the  requirements 
of  the  provisions  of  the  charter  of  the  city  of  Rochester  requir- 
ing notice  of  intention  to  sue. 

Werrber  v.  City  of  Eochester,  149  N.  Y.  563. 
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Action  for  injuries  caused  by  catching  foot  in  open  step  of  omni- 
bus. Frdbisher  v.  Fifth  Avenue  Transp.  Co.,  151  N.  T.  431. 

A  physician  and  surgeon  is  not  liable  for  mere  errors  in  judg- 
ment. BuBois  V.  Decker,  130  N.  Y.  325. 

It  is  not  sufficient  defense  to  an  action  of  malpractice  that  a 
patient  did  not  obey  instructions.  Id. 

The  fact  that  the  physician  was  employed  by  the  city,  and  the 
patient  an  inmate  of  the  almshouse,  does  not  relieve  the  physi- 
cian. Id. 

Services  gratuituously  rendered  does  not  affect  his  duty  to  use 
reasonable  care  and  skill.  Id. 

Error  in  charging  as  to  degree  of  care  required  is  ground  for 
reversal. 
Sehmidt  v.  Steinway  d&  Hunter's  Point  Ry.  Co.,  132  N.  Y.  566. 

A  charge  permitting  a  finding  where  it  is  not  warranted  by  the 
evidence  is  erroneous. 
Be  Vau  v.  Penn.  cfe  jV.  Y.  Gam,al,  etc.,  R.  R.  Co.,  130  N.  Y.  632. 

Persons  assuming  to  maintain  a  dock  for  hire  are  bound  to  keep 
it  in  suitable  condition.  Yroman  v.  Rogers,  132  N.  Y.  167. 

Liability  of  an  incorporated  village  which  maintains  water-works 
for  failure  to  keep  the  system  in  order, — considered. 

Springfield  Fire  <&  Ma/ri/ne  Ins.   Co.  v.  Village  of  Keese- 
ville,  148  ISr.  Y.  46.    _ 

The  provision  of  the  Constitution  taking  away  the  limit  of  recovery 
in  actions  for  injuries  resulting  in  death  is  not  retroactive. 

Isola  V.  Weber,  147  N.  Y.  329. 

A  recovery  cannot  be  had  for  injuries  resulting  from  fright. 

Mitchell  V.  Rochester  R.  Co.,  151  N.  Y.  107. 

"Where  a  car  driver  could  see  a  considerable  distance  ahead  and 
car  was  going  six  miles  an  hour,  the  question  of  negligence 
is  for  the  jury. 

Schneider  v.  Second  Am.  R.R.Co.,  133  N.  Y.  583. 

An  error  of  judgment  in  one  suddenly  placed  in  peril  does  not  re- 
lieve him  from  the  consequences  of  the  negligence  which  caused 
such  position.  Id. 

Defendant  is  entitled  to  have  jury  charged  that  no  recovery  could 
be  had  without  proof  that  the  frightening  of  the  horse  causing 
the  damage  was  the  cause  of  the  accident. 

Mitchell  V.  Tv/rner,  149  N.  Y.  39. 

"While  the  servants  of  a  street  railroad  company  have  the  right  to 
remove  a  trespasser  from  the  car,  they  have  no  right  to  violently 
assault.  Ansteth  v.  Bu^alo  R.  Co.,  145  N.  Y.  210. 

A  child  having  fallen  through  an  opening  negligently  left  in  a 
state  bridge,  into  the  canal  below,  its  father  plunged  after  it 
and  both  were  drowned  ;  father's  death,  as  well  as  that  of  the 
child,  was  attributable  to  the  negligence  of  the  state. 

QiUey  V.  State,  137  N.  Y.  1. 
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Policemen  appointed  by  the  trustees  of  the  New  York  and  Brook- 
lyn bridge  are  public  oflficers  and  neither  city  is  responsible 
for  the  other's  acts.  Woodhull  v.  Mayor,  150  N.  Y._  450. 

Neither  vessel  can  recover  in  common  law  actions  for  maritime 
torts  where  both  are  at  fault. 

New  rorh  Ha/rlor  Towhoat  Co.  v.  ISf.  Y.,  L.  E.  &  W.  R. 
R.  Co.,  148  N.  Y.  5Y4. 

"Where  an  injury  results  from  starting  a  car  prematurely,  the  ques- 
tion is  for  the  jury. 

Ahersloot  v.  Second  Ave.  R.  R.  Co.,  131 JST.  Y.  599. 

A  girl  nine  and  a  half  years  old  cannot  be  held,  as  a  matter  of  law, 
to  be  nan  sui  juris. 

McGrell  V.  Buffalo  Office  BwUdmg  Co.,  153  N.  Y.  265. 

An  owner  of  a  building  is  not  liable  for  an  accident  to  an  elevator 
which  he  could  not  have  foreseen.  Id. 

"Where  rails  originally  laid  level  with  the  surface  are  later  found 
projecting  above,  the  question  is  for  the  jury. 

Schild  V.  Central  Pa/rJc,  North  <£i  East  Rvoer  R.  R.  Co.,  133 
N.  Y.  446. 

The  evidence  that  no  complaint  had  been  made  did  not  affect  the 
liability.  Id. 

Death  caused  by  caving  of  wall  in  which,  held,  that  the  foreman 
was  not  negligent  in  not  warning  the  decedent  and  that  the 
master  was  not  liable. 

Bv/riis  V.  Matthews,  146  N.  Y.  386. 

"When  the  facts  are  equally  consistent  with  the  presence  or  ab- 
sence of  negligence,  the  question  should  not  be  submitted  to 
jury.  CadweU,  v.  Arnheim,  152  !N".  Y.  182. 

A  person  driving  horses  on  a  highway  is  not  bound  to  keep  them 
absolutely  under  control,  but  to  exercise  ordinary  prudence  in 
the  management  of  them.  Id. 

"Where  there  was  not  a  question  for  the  jury  as  to  the  negligence 
of  a  driver  of  horses  which  ran  away.  Id. 

Section  51  of  the  charter,  providing  that  claims  against  the  city 
shall  not  be  maintained  until  a  reasonable  time  after  the  pres- 
entation of  the  claim,  applies  only  to  claims  on  contract." 

Jones  V.  Oity  of  Albany,  151  N.  Y.  223. 

In  what  time  an  action  for  personal  mjuries  may  be  brought 
against  the  city.  Id. 

The  rear  platform  of  a  one-horse  car,  which  is  narrower  than  the 
car  and  protected  by  a  dashboard  30  inches  high,  is  not  neces- 
sarily an  unsafe  place  to  put  a  boy  11  years  old  to  drive  a 
horse.  Man-Tcs  v.  Rochester  R.  Co.,  146  N.  Y.  181. 

In  an  action  against  an  architect  for  damages  from  the  fall  of 
an  arch  alleged  to  have  been  due  to  a  defect  in  the  plans,  it 
was  incumbent  on  the  owner  to  prove  a  substantial  compliance 
with  the  specifications.       Lake  v.  McElfatriok,  139  N.  Y.  349. 
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Persons  using  property  for  business  purposes  are  bound  to  a 
reasonable  care  and  prudence. 

J^lynn  v.  Central  R.  R.  Co.  of  N.  J.,  142  N.  Y.  439. 
A  charge  to  the  effect  that  one  who  invites  another  upon  his 
premises  becomes  the  absolute  insurer  of  such  person  is  erro- 
neous. Id. 
A  county  which  maintains  an  insane  asylum  is  engaged  in  the 
discharge  of  a  public  duty  and  is  not  liable  for  injury  to  an 
employe. 

Hughes  v.  County  of  Monroe,  147  N.  Y.  49. 

Kevenue  received  from  the  estates  of,  or  from  those  legally  liable 

for  the  support  of,  lunatics  in  the  asylum,  and  from  the  sale  of 

surplus  farm  products  is  not  to  be  deemed  a  source  of  profit  to 

the  county  so  as  to  require  the  operation  of  the  asylum  to  be 

treated  as  a  private  business.  Id. 

Case  where  failure  to  close  the  doors  through  which  deceased  fell 

overboard  and  was  drowned  was  negligence  of  a  fellow-servant. 

Oeoghegan  v.  Atlas  8.  S.  Co.,  146  N.  Y.  369. 

Whether  a  gas  company  was  negligent  in  relying  on  pipings  in 

a  building  is  a  question  of  fact  for  the  jury. 

Schmeer  v.  Gas  Light  Co.  of  Syracuse,  147  IST.  Y.  529. 
While  engaged  in  unloading  defendant's  ship  plaintiff  was  injured 
in  consequence  of  the  dropping  of  the  wheels  of  his  truck  into 
an  opening  between  the  skid  and  its  mouth-piece,  held,  negli- 
gent act  of  plaintifif's  fellow-servants. 

McCa/mpbell  v.  Cuna/rd  Steamship  Co.,  144  N.  Y.  552. 
A  gang  boss  over  40  or  50  men,  who  is  not  shown  to  be  charged 
with  any  duty  as  to  furnishing  materials  to  them,  does  not  act 
as  the  representative  of  the  master  in  respect  thereto. 

Keenan  v.  JST.  Y.,  L.  R  &  W.  R.  R.  Co.,  145  N.  Y.  190. 
A  servant  who  sustains  an  injury  from  the  negligence  of  a  supe- 
rior agent  engaged  in  the  same  general  business  cannot  main- 
tain an  action  against  the  master.  Id. 
Plaintiff's  horse  shied  suddenly  and  precipitated  plaintiff  down 
an  unguarded  embankment ;  the  jury  should  determine  whether 
the  negligence  of  the  highway  commissioners,  in  failing  to  have 
a  guard  or  barrier  at  the  place,  was  the  proximate  cause  of  the 
injury. 

Molcomh  V.  Town  of  Champion,  affirmed  on  opinion  below, 
128  N.  Y.  599. 
Plaintiff  was  a  passenger  on  one  of  defendant's  street  cars  when 
a  wagon  loaded  with  lumber  passing  along  the  adjoining  track 
in  an  opposite  direction  turned  suddenly  abreast  of  the  car, 
and  the  lumber  projecting  inflicted  the  injuries  complained  of, 
error  to  submit  question  6f  negligence  to  ^jury. 

Alexander  v.  Rochester  City  <&  Brighton  R.  R.  Co.,  128 
N.  Y.  13. 
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What    defect     in    sidewalk    a   municipal    corporation    is  not 
chargeable  with  negligence  because  of  omission  to  repair. 

Belts  V.  City  of  Yonhers,  148  K  Y.  67. 

What  depression  in  sidewalk  which  caused  no  previous  accident 

is  not  sufficient  to  charge  municipality  with  negligence.        Id. 

Case  where  the  injury  was  caused  by  the  negligence  of  plaintiff's 

fellow  servants  in  failing  properly  to  adjust  the  hooks  of  the 

dump-car.  * 

Soderman  v.  Kemp,  145  N.  T.  427. 
In  an  action  for  injuries  sustained  in  descending  tne  stairs  at  a 
theater,  where  there  is  no  proof  of  any  defect  except  in  the 
condition  of  the  rubber  on  the  sixth  step,  a  refusal  to  charge 
that  if  plaintiff  fell  from  the  fourth  to  the  fifth  step  the  verdict 
must  be  for  the  defendants,  is  error. 

Butcher  v.  Hyde,  152  N.  Y.  142. 
When  a  finding  that  the  scorching  of  boiler  took  place  at  some 
prior  time  is  not  justified  by  the  evidence. 

Hudson  V.  E.  W.  (&  0.  E.  E.  Co.,  145  N".  Y.  408. 
In  an  action  for  negligence  in  driving  a  truck,  by  which  child  was 
injured,  the  question  of  negligence  is  one  for  jury. 

Barrett  v.  Smith,  128  IST.  Y.  607. 
Negligence  cannot  be  charged  upon  failure  to  use  an  appliance 
other  than  the  one  causing  the  injury. 

Bahcock  v.  Fitchhwrg  E.  E.  Co.,  140  N.  Y.  308. 
Wharfinger  is  bound  only  to  ordinary  care  in  keeping  his  wharf. 

Caldin  v.  Pm-he,  142  N.  Y.  564. 
The  owner  of  a  vessel  takes  the  risk  where  there  is  an  obstruc- 
tion in  the  pathway  of  general  navigation.  Id. 

II.  ACTIONS  TO  ENFORCE  LIABILITY. 
Negligence  of  a  fellow-workman  not  employed  by  same  master 
is  cause  for  action  against  master  of  negligent  workman. 

Johnson  v.  Netherlands  Am.  Steam.  Jyav.  Co.,  132  N.  Y.  576. 
Person  going  on  grounds  as  a  mere  licensee  cannot  recover  for 
injuries  thereon. 

Sterger  v.  Vam,  Siohlen,  132  N.  Y.  499. 
A  covenant  of  a  landlord  to  repair  does  not  inure  to  the  benefit 
of  a  stranger.  Id. 

Where  knowledge  of  danger  exists  no  cause  of  action  lies. 

Shields  V.  JSf.  Y.  Genl/ral,  etc.,  E.  E.  Co.,  133  N.  Y.  557. 
What  is  sufficient  to  sustain  a  recovery  against  a  physician  for 
malpractice.  Link  v.  Sheldon,  136  N.  Y.  1. 

In  an  action  for  injuries  sustained  from  the  falling  of  a  wall  dur- 
ing an  alteration  of  the  building  by  a  contractor  where  the  in- 
jury resulted  from  careless  performance  of  work  in  leaving  the 
wall  without  support,  the  sole  remedy  was  against  the  negli- 
gent contractor.  Engel  v.  Eureka  Club,  137  N.  Y.  100. 
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A  manufacturer  of  fireworks  is  not  liable  for  damages  resulting 
from  their  negligent  use  by  a  purchaser. 

Wyllie  V.  Palmer,  137  N.  Y.  248. 

When  such  manufacturer  is  not  liable  for  the  negligent  discharge 
of  a  rocket  by  employe  acting  under  the  instruction  of  the 
committee.  Id. 

"When  the  doctrine  of  respondeat  superior  applies.  Id. 

III.  CONTKIBUTOEY  NEGLIGENCE. 

Negligence  of  the  driver  of  a  vehicle  cannot  be  imputed  to  a 
passenger. 

Bennett  v.  N.  Y.  Cenin-al,  etc.,  E.  E.  Co.,  133  N.  Y.  563. 
Conduct,  otherwise  careless,  is  excusable  in  imminent  danger. 

Id. 

When  the  person  is  confused  by  the  directions  of  defendant's 

employes,  negligence  may  be  imputed  to  defendant.  Id. 

Getting  on  a  slowly-moving  car  does  not  establish  contributory 

neghgence  as  a  matter  of  law. 

Morrison   v.  Broadmay  (&  Seventh  Ave.  E.  E.  Co.,  130 
N.  Y.  166.  _ 
Where  the  danger  is  not  apparent  plaintiff  cannot  be  charged 
with  contributory  negligence. 

Emller  v.  Town  of  WallUll,  132  N.  Y.  222. 

Question  of  contributory  negligence  in  not  observing  a  defect  is 

for  the  jury.  '  Vromam,  v.  Eogers,  132  N.  Y.  167. 

Violation  of  an  ordinance  is  not  sufficient  to  charge,  as  a  matter 

of  law,  contributory  negligence. 

Fisher  v.    Village  of  Cambridge,  133  N.  Y.  527. 
In  the  case  of  a  woman  injured  while  alighting  from  a  car  while 
it  was  slightly  moving,  the  question  of  contributory  negligence 
was  one  for  the  jury. 

Eeid  V.  Mayor,  etc.,  of  ]S\  T.,  affirmed,  139  N.  Y.  534. 
When  person  attempting  to  get  upon  a  train  moving  past  him  is 
responsible  for  the  injury. 

Hunter  v.  Cooperstown  cfe  Susquehanna  Valley  E.  E.  Co., 

126  N.  Y.  18. 

Though  conductor  in  charge  of  the  train  says,  "  If  you  are  going, 

jump  on,"  the  person  complying  with  the  suggestion  is  not 

relieved  from  the  consequences  of  his  own  negligence.  Id. 

To  alight  from,  or  to  board  a  train  in  motion,  is  a  negligent  and 

hazardous  act,  and  is  rarely  excusable.  ^d. 

One  is  guiltv  of  contributory  negligence  who  goes  to  work  on  a 

machme  with  knowledge  of  defects  and  without  being  directed 

so  to  do.  Schulz  V.  Eohe,  149  N.  Y.  132. 

A  person  is  not  justified  in  placing  himself  in  a  position  of  danger 

to  rescue  cattle  from  injury. 

Morris  v.  L.  S.  <&  M.  8.  E.  Co.,  148  N.  Y.  182. 
156 
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A  girl  14  years  old,  who  attempts  to  run  past  the  rear  of  a  street 
car,  without  looking  to  see  if  another  is  approaching  on.  the 
other  track,  is  guilty  of  contributory  negligence. 

Thompson  v.  Bu^alo  R.  Co.,  146  N.  Y.  196. 
A  general  exception  to  the  denial  of  a  motion  to  direct  a  verdict 
for  the  defendant  in  an  action  for  negligence,  where  no  ground 
for  the  motion  was  stated,  is  insufficient  to  raise,  upon  appeal, 
the  question  whether  upon  evidence  the  decedent  was  charge- 
able with  contributory  negligence. 

Haines  v.  JST.  Y.  C.  c&  R.  R.  R.  R.  Co.,  145  is^.  Y.  235. 
The  raising  of  the  gates  at  a  street  crossing  by  a  railroad  employe 
does  not  relieve  one  from  the  obligation  to  use  vigilance. 

Scaggs  v.  B.  &  H.  C.  Co.,  145  N.  Y.  201. 
A  master  has  a  right  to  use  an  incomplete  structure,  and  if  the 
servant,  with  knowledge  of  the  fact,  consents  to  work  at  that 
place,  he  assumes  the  risk. 

Kermedy  v.  Mamhattcm  R.  Co.,  145  N.  Y.  288. 
Where  it  clearly  appears  that  the  servant  had  knowledge  of  the 
condition  of  the  place  where  he  was  at  work,  a  submission  of 
that  question  to  the  jury  is  error.  Id. 

Where  an  employe  is  injured  by  a  train  of  another  railroad 
while  working  on  his  own  road,  the  question  of  contributory 
negligence  is  for  the  jury. 

Ifooncm  V.  If.  T.  Oentral,  etc.,  R.  R.   Co.,  131  N.  Y.  594. 

In  such  case  the  employe  is  not  bound  by  the  rule  requiring  an 

outlook  in  both  directions.  Id. 

He  had  a  right  to  rely  on  a  rule  of  his  own  road  which  required 

a  brakeman  to  be  upon  the  end  of  the  approaching  train.     Id. 

Where  the  train  is  in  charge  of  employes  of  another  road  the 

deceased  could  not  be  considered  a  fellow-servant.  Id. 

Traveler  on  street  assumes  a  risk  of  attempting  to  pass  over  a 

displaced   flagstone ;  gas  company  which  removed  the  stone 

not  liable.         Whalen  v.  Citizens''  Gas  Light  Co.,  151  N.  Y.  70. 

It  is  not  negligence  in  matter  of  law  for  passenger  to  get  on 

moving  train  when  directed  so  to  do  by  conductor. 

Bistler  v.  Long  Island  R.  R.  Co.,  151  IST.  Y.  424. 

Circumstances  under  which,  held,  that  act  of  getting  on  moving 

train  cannot  be  said  to  contribute  to  injury.  Id. 

It  is  not  necessarily  contributory  negligence  to  take  a  lighted 

candle  to  endeavor  to  discover  a  leak  in  a  gas  pipe. 

Schmeer  v.  Gas  Light  Co.  of  Syraciise,  147  N.  Y.  529. 
Failure  of  one  vessel  which  has  signaled  and  has  not  received 
answer,  to  slacken  speed,  constitutes  contributory  negligence  as 
matter  of  law. 

Ifew  York  Ha/rbor  Towboat  Co.  v.  N.  Y.,  L.  K  <&  TT  R. 
R.  Co.,  148  N.  Y.  574. 
Although    passenger  knows  that    an  overcrowded  platform  is 
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dangerous,  getting  on  such  platform  does  not  make  him  guilty 
of  contributory  negligence. 

Graham  v.  Manhattan  R.  Co.,  149  N.  Y.  336. 
Although  Factory   Act  requires  cog  Avheels  to  be  covered,  yet 
servant  may  properly  be  held  to  assume  the  risks  thereof. 

Knisley  v.  Pratt,  148  N.  Y.  372. 
What  knowledge  makes  party  who  skates  on  new  ice  guilty  of 
contributory  negligence. 

SioUes  V.  New  Jersey  Ice  Co.,  153  N.  Y.  83. 
The  rule  that  a  traveler  on  a  street  may  rely  on  the  assumption 
that  the  municipality  has  performed  its  duty  in  keeping  it  safe 
does  not  apply  to  a  skater  on  a  river  as  against  one  having  a 
right  to  cut  ice  thereon.  Id. 

It  is  not  contributory  negligence  ^er  se  for  a  passenger  to  attempt 
to  alight  from  a  slowly  moving  train  at  the  request  of  the  con- 
ductor. Lewis  Y.D.&H.  C.  Co.,  145  N.  Y.  508. 
Though  plaintiff's  intestate,  while  passing  from  the  smoking-car 
to  the  car  in  the  rear  was  thrown  from  the  platform  and  killed, 
by  the  breaking  of  the  coupling,  the  deceased  was  not  guilty  of 
contributory  negligence. 

Costihyan  v.  Rome,  Watertown,  etc.,  R.  R.   Co.,  affirmed 

without  opinion,  128  K  Y.  633. 

The  rule  that  it  is  not  negligence  per  se  for  a  passenger  to  stand 

on  the  platform  while  the  train  is  in  motion.  Id. 

It  se^fusthaA,  the  true  meaning  of  Laws  1850,  chapter  120,  section 

46,  exempting  railroads  from  liability  for  injuries  received  by 

passengers  while  on  the  platform  of  a  car  is  that  the  passenger 

shall  not  stand  or  remain  on  the  platform  while  the  cars  are  in 

motion,  when  there  is  sufficient  accommodation  inside  the  car. 

Id. 

A  tenant  in  a  tenement-house  in  passing  over  a  stairway,  the 

carpet  of  which  is  in  defective  condition,  with  knowledge  of 

such  defect,  is  not  chargeable  with  contributory  negligence 

which  will  defeat  an  action  for  injuries  sustained  in  tripping  at 

a  hole  in  such  carpet.  Peil  v.  Reinhardt,  127  N.  Y.  381. 

It  seems  that  the  rule  would  be  different  if  the  defect  had  been 

in  the  portion  of  the  premises  demised  to  the  tenant.  Id. 

It  is  plaintiff's  duty  to  see  that  no  obstacle  is  outside  the  car 

which  makes  it  dangerous  for  him  to  get  upon  it. 

Moylam,  v.  Second  Ave.  R.  R.  Co.,  128  N.  Y.  583. 
It  is  not  contributory  negligence  for  person  to  be  on  sidewalk 
where  she  was  struck  in  front  of  defendant's  depot. 

0' Toole  V.  Central  Park,  North  <&  East  River  R.  R.  Co., 
affirmed,  it  seems,  without  opinion,  128  IST.  Y.  597. 
It  is  contributory  negligence  to  unnecessarily  encounter  danger. 
Finnell  v.  Delaware,  Lackawanna,  etc.,  R.  R.  Co.,  129  N. 
Y.  669. 
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Negligence —  Continued. 
Compliance  of  seaman  with  an  order  to  operate  an  unsafe  machine 
is  not  such  negligence  as  will,  as  matter  of  law,  prevent  his 
recovery.  Eld/ridge  v.  Atlas  8teamsM;p  Co.,  134  N.  Y.  187. 

An  action  for  negligence  should  not  be  submitted  to  a  jury  where 
plaintiff's  evidence  is  equally  as  consistent  with  the  absence  as 
the  existence  of  negligence  on  the  part  of  the  defendant. 

Powers  V.  N.  X.  Central,  etc.,  R,  R.  Co.,  affirmed  without 

opinion  in  128  JST.  Y.  659. 

This  rule  applied  in  an  action  against  a  railroad  company  brought 

by  a  fireman  in  its  employ  who  was  injured  in  consequence  of 

the  breaking  of  a  pin-coupling.  Id. 

Failure  to  use  care  and  caution  where  knowledge  of  danger  exists 

is  contributory  negligence. 

Scott  V.  Perm.  By.  Co.,  130  N.  Y.  679. 
A  servant  cannot  recover  for  an  injury  resulting  from  his  own 
neglect. 

La  Croy  v.  N.  Y.,  Lahe  Erie,  etc.,  E.  B.  Co.,  132  N.  Y.  570. 

Mistake  in  interpreting  signal  does  not  establish  contributory 

negligence. 

Eiohardson  v.  N.  T.  Central,  etc.,  B.  B.  Co.,  133  IST.  Y.  563. 

Where  brakeman  knew  of  the  existence  of  the  bridge  by  which 

he  was  killed,  he  was  not,  as  a  matter  of  law,  chargeable  with 

contributory  negligence,  because  in  active  discharge  of  duty 

which  distracted  his  attention. 

Wallace  v.  Cent/ral  Vermont  B.  B.  Co.,  138  N.,Y.  302. 
In  an  action  against  a  city  for  personal  injuries,  the  proof  showed 
that  plaintiff  stepped  upon  a  ridge  of  ice  formed  by  the  dis- 
charge of  water  from  a  conductor  upon  the  sidewalk  and  fell ; 
an  inch  of  snow  had  fallen  the  night  before ;  failure  to  prove 
absence  of  contributory  negligence  is  fatal. 

Weston  V.  City  of  Troy,  139  JST.  Y.  281. 
Contributory  negligence   may  be  established  bv  circumstantial 
proof.  Chisholm  v.  State  of  New  York,  141  N.  Y.  246. 

Where  a  child  five  years  old  was  killed  by  a  street  car  while  with 
other  children  in  the  street,  held,  that  the  negligence  of  de- 
fendant being  established,  it  was  not  negligence  on  the  part  of 
the  child's  parents  as  a  matter  of  law  to  permit  it  to  be  in  the 
street. 

Huerzeler  v.  Central  Cross-Town  R.  R.  Co.,  139  IST.  Y.  490. 
Negligence  of  the  child,  being  non  sui  juris,  would  not  avail  de- 
fendant. Id. 

lY.  OF  KAILKOADS. 

When  a  railroad  company  permitting  cars  to  be  switched  and 

kicked  upon  tracks  running  into  repair  shop  is  liable  for  failure 

to  furnish  a  safe  place  for  working-men  employed  in  the  shop. 

Doing  v.  N.  Y,  0.  c&   W.  B.  B.  Co.,  151  K.Y.  579. 
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The  duty  of  a  railroad  company  is  to  change  the  manner  of 
operation  where  it  is  known  that  its  employes  are  doing  work 
in  a  reckless  manner.  Id. 

Although  freight  train  is  only  equipped  with  hand-brakes,  such 
evidence  alone  does  not  charge  the  company  with  negligence. 
Wooden  v.  Western  New  York  da  Pennsylvania  M.  It.  Co.., 
147  K  Y.  508. 
What  testimony  is  insufficient  to  authorize  inference  that  the  con- 
dition of  the  road-bed  was  such  as  to  cause  a  wreck.  Id. 
Brakeman  assumes  the  risk  which  the  conductor  takes  in  care- 
lessly taking  a  train  to  a  certain  point  which  posted  rules  of 
the  company  leave  to  his  discretion.  Id. 
The  duty  of  railroad  company  to  shipper  on  whose  private  track 
the  switch  engine  is  sent  to  remove  cars  ;  notice  that  engine 
is  coming  to  shipper  is  sufficient. 

Mclnerney  v.  Prest.,  etc.,  D.  cfe  H.  C.  Co.,  151  N.  T.  411. 
The  failure  to  use  of  discretion  in  an  emergency  will  not  support 
an  allegation  of  negligence. 

Connelly  v.  Mam,hattan  By.  Co.,  142  N.  Y,  377. 
The  conduct  of  a  person  in  attempting  to  cross  a  railroad  track 
must  be  judged  by  the  surroundmg  circumstances. 

McNamara  v.  N.  Y.  Central,  etc.,  R.  R.  Co.,  136  N.  Y. 
650. 
When  the  questions  of  negligence  and  of  contributory  negligence 
were  properly  submitted  to  the  jury  in  action  for  injuries  at 
crossing.  " 

BoyU  V.  Penn.  &  N.  Y.  Corneal  &  R.  R.  Co.,  139  N.  Y.  637. 
Case  where  death  of  intestate  at  a  railroad  crossing,  where  the 
train  was  running  at  a  high  rate  of  speed,  and  there  was  evi- 
dence that  the  statutory  signals  were  not  given,  sustained. 

Cooh  V.  N.  Y.  Ceni/ral,  etc.,  R.  R.  Co.,  affirmed  without 
opinion,  128  N.  Y.  635. 
A  mere  surmise  that  there  may  have  been  negligence  is  not  suf- 
ficient to  submit  question  of  negligence  to  jury. 

Morris  v.  L.  S.  &  M.  R.  S.  Co.,  148  IST.  Y.  182. 
Evidence  to  sustain  a  finding  of  negligence  on  the  part  of  a  rail- 
road company  in  permitting  the  opening  of  a  gate  at  a  cross- 
ing by  a  passerby  reviewed  sustainmg  recovery. 

Haywood  v.'i^.  Y.  Central,  etc.,  R.  R.  Co.,  affirmed  without 
opinion,  128  N.  Y.  596. 
Allowing  a  gate  to  be  opened,  and  to  remain  open  long  enough 
for  a  traveler  to  pass  through,  is  sufficient  to  justify  submission 
of  the  question  of  negligence  to  a  jury  Id. 

The  burden  of  proving  that  decedent  was  free  from  contributory 
negligence  in  not  regarding  closed  gate,  and  that  a  train  was 
approaching,  was  upon  the  plaintiff  seeking  to  charge  the  rail- 
road company.  Id^ 
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"Where  absence  of  a  flagman  is  a  material  inquiry  in  an  action 
against  a  railroad  for  death  caused  by  negligence,  testimony  as 
to  statements  of  bystanders  to  the  effect  that  the  flagman  did 
not  attend  to  his  business  is  hearsay  and  inadmissible. 

FelsM  V.  W.  Y.  C.  c&  H.  R.  B.  R.  Co.,  152  N.  Y.  339. 
Proof  that  platforms  were  crowded  and  that,  in  confusion,  plain- 
tiff was  injured  by  a  quarrel  of  the  gateman  with  passenger, 
tends  to  show  negligence  on  the  part  of  the  railroad  company. 
Graham  v.  Manhattan  R.  Co.,  149  IST.  1.  336. 
The  falling  of  an  iron  bar  from  an  elevated  railroad  raises  the 
presumption  of  negligence. 

Mogan  v.  Manhattan  R.  Co.,  149  N.  Y.  23. 
Submission  of  the  question  of  defendant's  negligence  in  location 
of  crane,  held  erroneous  under  facts  proven. 

Sisco  V.  Lehigh  d;  Hudson  Rimer  R.  Co.,  145  N.  Y.  296. 

"Where  a  railroad  company  has  promulgated  proper  rules  for  its 

servants,  and  knows  of  no  violation  thereof,  it  is  not  chargeable 

with   negligence  in  failing  to  detect  an  habitual  violation  of 

duty  in  a  servant. 

Cameron  v.  N.  T.  C.  &  H.  R.  R.  R.  Co.,  145  K  Y.  400. 
Section  46  of  the  General  Railroad  Act  of  1850,  exempting  the 
railroad   company  from  liability  for  injuries  to  a  passenger 
while  riding  on  the  platform,  does  not  apply  to  a  street  rail- 
road. 

Tail  V.  Broadway  R.  R.  Co.,  147  K  Y.  377. 
"Where  a  crossing  is  guarded  by  gates  the  same  vigilance  is  not 
required  as  where  he  approaches  one  not  so  guarded. 

Kane  v.  N.  Y.,  New  Hamen,  etc.,  R.  R.  Co.,  132  E".  Y.  160. 

"Where  the  gates  are  closed    while   passing   between  them  the 

question  of  contributory  negligence  is  for  the  jury.  Id. 

"Where  the  care  of  the  gates  is  relied  upon  to  prove  negligence, 

evidence  as  to  bell  or  whistle  is  immaterial.  Id. 

Case  where  no  negligence  on  the  part  of  the  railroad  was  shown, 

and  that  a  nonsuit  was  proper  for  injuries  to  party  caused  by 

horse  frightened  by  escaping  steam  from  an  engine. 

Scagga  v.  B.  &  H.  G.  Co.,  145  N.  Y.  201. 
Question  whether  defendant  had  actual  notice  of  defects  in  an 
abutment,  not  visible  or  capable  of  detection  from  the  outside, 
one  for  the  jury  to  determine. 

Bogart  v.  D.  L.  &  W.  R.  R.  Co.,  145  IS".  Y.  283. 
A  railroad  company  is  required  to  exercise  a  supervision  over  its 
servants  and  the  prosecution  of  its  business  as  its  rules  require. 
Whittaker  v.  Delaware  d;  Hudson  Canal  Co.,  126  N.  Y.  544. 
Its  duty  is  to  exercise  such  an  oversight  and  supervision  of  such 
servants  that  if  they  afterwards  become  habitually  or  notoriously 
incompetent  or  unfit,  etc.,  to  perform  their  duties,  this  incom- 
petency should  be  guarded  against.  Id. 
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Negligence  is  not  to  be  imputed  to  a  railway  company  when  an 
accident  occurs. 

Goldberg  v.  JV.  Y.  Central,  etc.,  E.  R.  Co.,  133  N.  Y.  561. 

A  rule  forbidding  trains  to  approach  a  station  when  a  train  was 
discharging  passengers  had  no  application,  as  the  train  plaintiff 
left  was  moving  from  the  station.  M. 

The  duty  of  a  railroad  company  is  performed  by  using  such  ap- 
pliances as  have  been  tested  and  used. 

Flinn  V.  W.  Y.  Central,  etc.,  R.  R.  Co.,  142  N.  Y.  11. 

"Where  no  particular  contrivance  is  proved  defective,  a  cause  of 
action  is  not  made  out  by  showing  that  a  new  appliance  was 
not  used.  Id. 

A  railroad  company  is  not  bound  at  once  to  use  new  appliances.  Id. 

Proof  not  connected  with  the  injury  complained  of  is  insuffi- 
cient. Id. 

The  repeal  by  Laws  1886,  chapter  693,  of  the  provisions  of  the 
General  Kailroad  Act  imposing  upon  the  corporation  the  duty 
of  ringing  a  bell  or  blowing  a  whistle  upon  approaching  a 
highway  crossing,  left  as  the  only  provision  upon  the  subject 
that  of  Penal  Code  (§  421) ;  omission  by  the  company  be  re- 
garded as  negligence. 
fandewater  v.  #.  Y.  &  New  England  R.  R.  Co.,  135  N.  Y.  588. 

Failure  to  give  due  warning  by  whistle  or  bell  or  otherwise  would 
be  a  failure  to  manage  their  trains  with  proper  care  for  which 
they  would  be  liable.  Id. 

Negotiable  Instruments  ;  See  Bills  and  Notes:  Bonds ;  Ca/rrier ; 
Municipal  Corporations ;  Purchaser  for  value. 

New  Trial ;  See  Appeal ;  Error. 

Where  the  questions  decided  by  the  court  dispose  of  the  entire 
controversy,  it  is  proper  for  the  court,  on  setting  aside  a  ver- 
dict upon  a  single  question  submitted  to  the  jury,  to  refuse  a 
new  trial  unless  its  decision  on  the  other  question  is  reversed 
on  appeal.  Be  Forest  v.  Walters,  153  N.  Y.  229. 

A  motion  for  a  new  trial  on  the  ground  that  a  verdict  for  nominal 
damages  was  improper  is  addressed  to  the  discretion  of  the 
court.  Jung  v.  Keufel,  144  N.  Y.  380. 

Pendencv  of  an  appeal  is  not  a  bar  to  a  motion  for  a  new  trial. 

Henry  v.  Allen,  147  N.  Y.  346. 

An  order  denying  a  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence  is  not  appealable  to  the  Court  of 
Appeals.  White  v.  Benjamin,  150  N.  Y.  258. 

A  statement  by  witness  to  jury  viewing  premises  in  the  absence 
of  defendant  is  ground  for  a  new  trial. 

People  V.  Gallo,  149  N.  Y.  106. 
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New  Trial — Continued. 
New  trial  should  be  granted  when  witness  for  plaintiff  in  cross- 
examination  made  serious  charge  against  character  of  defendant 
and  plaintiff's  counsel  would  not  allow  explanation  or  correction 
by  witness. 

Chesebreugh  v.  Conover,  appeal  dismissed,  12  6  N.  T.  678. 
Motion  for  new  trial  when  properly  denied  in  action  for  conversion 
on  ground  that  a  subsequent  admission  of  assignor  was  con- 
trary to  deposition  used  m  trial. 

Heald  v.  van  Siclen,  affirmed  without  opinion  in  128  N.  Y.  612. 
Court  will  not  interfere  with  verdict  of  a  jury  when  supported 
by  sufficient  evidence  unless  injustice  has  been  done. 

People  V.  Tioe,  131  N.  Y.  651. 

"Where  plaintiff  recovered  judgment  on  bothtrialsof  an  action,  the 

first  judgment,  being  reversed  on  appeal,  defendant  is  entitled 

to  a  new  trial.  London  v.  TownsJiend,  133  N.  Y.  674. 

"Where  the  referee  disregarded  the  decision  of  Court  of  Appeals  on 

former  judgment,  a  new  trial  should  be  ordered. 

Moore  v.  Simmons,  133  N.  Y.-695. 

New  York  City  ;  See  Municipal  Corporation. 
I.  Chaetek. 

II.    POWEES. 

III.  Liabilities. 

IV.  Improvements  and  Special  Assessments. 
V.  Officees.  Agents  and  Depaetments. 

I.  CHAETER  ' 

The  Rapid  Transit  Acts  do  not  contravene  the  provisions  of 
article  8,  section  10,  or  article  3,  section  18  of  the  Constitution, 
and  are  valid. 

Sun  Printing  &  Pub.  Ass'n  v.  Mayor,  152  N.  Y.  257. 

A  street  railway  constructed  and  owned  by  a  city,  after  a  failure 

of  private  enterprise  to  do  so,  is  for  "  a  city  purpose  "  within 

the  meaning  of  article  8,  section  10  of  the  Constitution.        Id. 

Chapter  601,  Laws  1895,  abolishing  the  office  of  police  justice  in 

New  York  city,  is  not  violative  of  section  22  of  article  6  of  the 

Constitution.  Kooh  v.  Mayor,  152  N.  Y.  72. 

Section  798  of  the  Consolidation  Act, — construed. 

Flandreau  v.  Ellsworth,  151  N.  Y.  473. 
Provisions  of  section  903  of  the  Consolidation  Act, — construed. 

Poth  V.  Mayor,  151  N.  Y.  16. 
Section  1932  of  the  Consolidation  Act  does  not   apply  to  the 
speed  of  vehicles  of  the  fire  department  on  their  way  to  fires. 

Farley  x.  Mayor,  152' N.  Y.  222. 
The  driver  of  a  hose-cart  does  not  assume  the  risks  of  the  inse- 
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curity  of  streets  resulting  from  culpable  negligence  of   the 
city.  Id. 

II.  POWERS. 

Power  of  park  commissioners  of  New  York  under  section  688  of 
the  Consolidation  Act  to  grant  a  permit  to  erect  bay  windows. 

Wormser  y.  Brown,  149  N.  Y.  163. 

The  authorities  of  the  city  of  New  York  have  power  under  the 
charter  to  permit  the  construction  of  cellarways  extending  into 
the  sidewalk.  Jorgensen  v.  Squires,  144  N.  \.  280. 

The  ordinances  prohibiting  the  construction  of  a  cellar  door  ex- 
tending more  than  five  feet  into  any  street,  imply  permission 
to  construct  cellarways  within  that  limit.  Id. 

User  for  twenty  years  of  a  cellarway  extending  about  five  feet 
into  the  street,  without  apparent  objection,  is  evidence  from 
which  consent  of  city  authorities  to  its  construction  may  be 
inferred.  Id. 

III.  LIABILITIES. 

The  city  and  county  of  New  York  is  not  exempted  from  paying 
its  quota  of  the  state  taxes  imposed  by  chapters  214  and  565  of 
1893  for  care  of  the  insane.  People  v.  Fitch,  148  N.  Y.  71. 

lY.  IMPEOVEMENTS  AND  SPECIAL  ASSESSMENTS. 

Under  section  2120,  subdivision  2  of  the  Code,  an  award  made  by 
commissioners  appointed  to  estimate  loss  by  reason  of  change 
of  grades  of  streets  may  be  reviewed  by  certiora/ri. 

Matter  of  Fitch,  147  N.  Y.  334. 

Payment  of  an  assessment  which  is  void  for  want  of  jurisdiction, 
made  in  ignorance  of  the  defects,  is  not  voluntary,  and  may  be 
recovered.  Mutual  Life  Ins.  Co.  v.  Mayor,  144  N.  Y.  494. 

An  omission  to  comply,  as  to  a  portion  of  the  work  to  be  done 
under  a  contract,  with  the  provisions  of  the  statute  requiring 
competitive  bidding,  is  a  jurisdictional  defect.  Id. 

An  action  to  prevent  the  creation  of  a  cloud  upon  title  by  the 
sale  and  giving  of  a  lease  upon  such  sale  for  non-payment  of  an 
assessment  upon  lands  in  the  city  of  New  York  which  is  alleged 
to  be  void  cannot  be  maintained. 

Scudder  v.  Mayor,  146  N.  Y.  245. 

Construction  of  approaches  to  bridges  over  Fourth  Avenue,  at 
Eorty-eighth  Street,  in  pursuance  of  chapter  702  of  1872,  con- 
stitutes a  change  of  grade ;  abutting  owners  have  no  right  of 
action  asrainst  railroad  to  compel  removal. 

Talbot  V.  W.  Y.  <&  H.  R.  R.  Co.,  151  N.  Y.  155. 

V.  OFFICEES,  AGENTS  AND  DEPARTMENTS. 
A  lease  of  "  wharfage  which  may  arise,  accrue  or  become  due  for 
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the  use  aud  occupation,  in  the  manner  and  at  the  rates  pre- 
scribed by  law,"  of  a' public  wharf,  "together  with  the  right 
to  enter  and  collect  said  wharfage,"  is  not  a  lease  of  the  wharf 
itself,  which  remains  public  property  to  which  vessels  may  be 
assigned  by  the  harbor  authorities. 

Eastman  v.  Moa/ot,  152  N.  Y.  468. 

Case  where  the  rights  of  the  parties  to  a  lease  of  a  ferry  fran 
chise,  made  prior  to  1870,  held  not  affected  by  the  charter  of 
1870,  to  renew  the  lease  at  the  same  rental.  > 

Wew  York<&  Brooklyn  Ferry  Co.  y.  Mayor,  146  N.  Y.  145. 

"Where  a  ferry  franchise  is  granted  to  a  new  corporation  which 
was  organized  by  the  officers  of  the  former  lessee  for  its  bene- 
fit, the  lease  is,  in  effect,  issued  to  the  former  lessee,  and  it 
has  no  cause  of  action  under  a  covenant  of  its  lease  for  reim- 
bursement for  the  value  of  buildings  and  fixtures.  Id. 

Section  663  of  the  Consolidation  Act,  as  amended  by  chapter  84, 
Laws  18S7,  requiring  tenement-houses  to  be  furnished  by  the 
owners  with  water  on  each  floor  when  the  board  of  health  so 
directs,  does  not  deprive  the  owner  of  his  property  without  due 
process  of  law. 

Health  Depa/rtment  v.  Rector,  etc.,  of  Trinity  Church,  145 
K  Y.  32. 

Such  section  authorizes  the  board  to  require  the  owner  to  furnish 
appliances  for  the  distribution  of  tne  water  and  includes  a 
sufficient  supply  of  water  for  domestic  use.  Id. 

One  place  of  supply  on  each  floor,  if  fairly  accessible  to  all  the 
occupants  of  tnat  floor,  is  all  that  can  be  required.  Id. 

What  objection  will  not  be  considered  in  proceedings  for  mamdor 
mus  to  compel  a  comptroller  of  New  York  city  to  pay  an 
award  made  by  commissioners. 

People  ex  rel.  Purdy  v.  Fitch,  147  N.  Y.  355. 

A  certificate  of  reappointment  of  commissioners  under  chapter 
537  of  1893  is  regular.  Id. 

The  reappointment  of  the  commissioners  was  unnecessary  under 
the  amendment  of  1894.  Id. 

The  reasonableness  of  a  determination  of  the  commissioners  of 
the  fire  department  of  New  York  city  may  be  contested  in  an 
action  for  a  penalty  for  disobedience  of  such  order. 

Fire  Dept.  of  New  York  v.  Gilmour,  149  N.  Y.  453. 

New  York  and  Long  Island  Bridge. 

This  corporation  has  power  under  its  charter  as  amended  to  and 
including  chapter  212  of  1894  to  take  lands  for  its  purposes. 

Jr.  Y.  &  L.  I  Bridge  Co.  v.  Smith,  148  N.  Y.  540. 

What  amendment  to  the  charter  was  unconstitutional  and  void.  Id. 

Section  30  of  the  Eapid  Transit  Act  does  not  apply  to  the  com- 
pany. Id. 
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New  York  and  Long  Island  Bridge — Contitmed. 

Chapter  225,  Laws  1893,  authorizing  certain  bridge  companies  to 
lay  tracks  and  operate  a  railroad  upon  their  bridges,  does  not 
apply  to  such  company.  Id. 

New  York  Produce  Exchange ;  See  Brokers. 

New  York  Stock  Exchange ;  See  Brokers. 

Next  of  Kin  ;    See  Descent;  Distribution. 

Non-Resident ;  See  Divorce  ;  Practice. 

Nonsuit ;    See  Error. 

Notary  Public. 

A  notary  public  is  a  public  officer  within  the  meaning  of  section 

5  of  article  13  of  the  Eevised  Constitution. 

People  V.  Rathbone,  145  N.  Y.  434. 
Such  prohibition  applies  to  the  use  of  a  pass  which  the  officer 

received  before  such  provision  went  into  effect.  Id. 

Notice  ;  See  Purchaser  for  Value ;  Recording  Conveyances. 

Possession  is  notice  of  occupant's  rights  in  regard  to  property. 

Holland  v.  Brown,  140  N.  Y.  344. 

A  personal  notice  is  necessary  unless  the  context  or  the  circum- 
stances of  the  case  may  be  such  as  to  show  that  the  personal 
notice  was  not  intended,  and  in  such  a  case  a  notice  by  mail 
which  is  the  ordinary  mode  of  giving  notices  in  business  trans- 
actions. Beakes  v.  De  Gunha,  126  JST.  Y.  293. 

It  seems  that  in  proceedings  upon  a  reference  of  a  claim  against 
a  decedent  a  notice  of  pendency  of  action  may  be  filed. 

MatUr  of  Bingham,  127  N.  Y.  296. 

"What  is  as  a  matter  of  law  sufficient  proof  of  notice  of  forfeiture 
of  policy.      Hastings  v.  BrookVyn  Life  Ins.  Co.,  138  N.  Y.  4Y3. 

The  doctrine  of  lis  pendens  does  not  apply  to  an  action  to  re- 
cover damages  for  a  trespass.       Hailey  v.  Ano,  136  N.  Y.  669. 

It  seems  that  such  action  is  not  one  in  which  a  notice  of  pendency 
may  be  filed  under  the  provisions  of  the  Code.  Id. 

"Where  statute  requires  notice  to  be  given  it  means  notice  in 
writing.         Erv%ng  v.  Mayor,  etc.,  of  Mew  York,  131  N.  Y.  133. 

Notice  to  agent  is  notice  to  owner. 

Hall  V.  Germain,  131  N.  Y.  536. 

A  check  drawn  as  agent  puts  the  payee  on  inguiry  as  to  agent's 
authority.  Oera/rd  v.  McCorm,%ck,  130  N.  Y.  261. 

Notice  of  Pendency  of  Action. 

"When  a  lis  pendens  filed  in  an  action  for  specific  performance  of 
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Notice  of  Pendency  of  Action — Continued. 

an  agreement  to  sell  land  is  no  notice  to  one  who  takes  a  mort- 
gage on  such  premises  pending  the  action. 

OUphcmt  V.  Bwns,  146  N.  Y.  218. 
The  filing  of  a  Us  pendens  in  an  action  to  restrain  the  violation  of 
restrictive  covenants  of  an  agreement  concerning  the  use  of 
land  gives  no  priority  to  a  judgment  for  costs  in  such  action. 

Crocker  v.  Lewis,  144  N.  Y.  140. 

Novation. 

The  principle  of  novation  does  not  apply  where  a  new  firm  has 
not  assumed  liability  to  a  creditor  beyond  the  indebtedness 
appearing  on  the  books  of  the  old  firm. 

Corner  v.  Machay,  14Y  N.  Y.  574. 

Nuisance  ;  See  Constitutional  Law. 

A  railroad  cannot,  by  virtue  of  sections  24  and  28  of  the  General 
Railroad  Act  of  1850,  obstruct  a  street  though  it  substitutes 
another. 

Buchholz  V.  N.  Y.,  L.  E.  &  W.  E.  E.  Co.,  148  N.  Y.  640. 

Injury  to  business  by  reason  of  obstruction  of  highway  ground 
for  injunction  to  restrain  nuisance.  Id. 

In  order  to  relieve  a  corporation  in  performing  a  public  duty 
from  liability  for  maintaining  a  nuisance  express  authority  for 
performance  of  the  act  must  be  shown. 

Morton  v.  Mayor,  etc.,  of  New  York,  140  N.  Y.  207. 

Authority  to  perform  an  act  does  not  permit  such  performance 
as  wUl  injure  others.  Id. 

The  reasonableness  of  the  use  to  which  land  is  put  is  the  test  of 
its  permissible  use. 

Booth  V.  Eome,  Watertown,  etc.,  E.  E.  Co.,  140  N.  Y.  267. 

A  person  has  a  right  to  adopt  and  use  any  lawful  means  in  the 
improvement  of  his  property.  Id. 

No  lapse  of  time  or  mere  inaction  on  the  part  of  the  owner  of 
real  estate  during  the  erection  and  maintenance  of  a  nuisance 
or  unlawful  structure  injurious  to  his  rights,  is  suificient  to  de- 
feat his  right  to  damages. 

Galway  v.  Metropolitan  Elevated  Ey.  Co.,  128  N.  Y.  132. 

An  indictment  for  carrying  on  the  business  of  fat  rendering 
within  the  limits  of  a  city,  under  Laws  1892,  chapter  646,  must 
allege  that  it  was  carried  on  as  a  public  nuisance. 

People  V.  Eosenberg,  138  N.  Y.  410. 

"Whether  the  legislature  under  the  police  power  can  absolutely 
prohibit  the  carrying  on  of  a  specified  business,  not  claimed  to 
injuriously  affect  the  community, — query.  Id. 

The  authorities  of  the  city  of  New  York  have  power  under  the 


Nuisance — Office,  I.  2493 

Nuisance—  Continued. 

charter  to  permit  tlie  construction  of  cellarways  extending  into 
the  sidewalk.  Jorgcnsen  v.  Sqwi/res,  144  N.  x.  280. 

The  ordinance  prohibiting  the  construction  of  a  cellar  door  extend- 
ing more  than  five  feet  into  any  street,  implies  permission  to 
construct  cellarways  within  that  limit.  Id. 

Use  for  20  years  of  a  cellarway  extending  about  five  feet  into 
the  street,  without  objection,  is  evidence  from  which  consent 
of  city  authorities  to  its  construction  may  be  inferred.      Id. 

A  defect  is  not  a  nuisance  as  to  a  mere  licensee. 

Sterger  v.  Van  SicMen,  132  N.  Y.  499. 

In  order  to  recover,  the  defect  must  be  a  nuisance  to  the  party 
complaining.  Id. 

A  private  action  can  only  be  maintained  by  one  whose  legal  in- 
terest is  affected.  Kcmcmagh  v.  Barber,  131  IS".  Y.  211. 

Action  can  be  maintained  only  by  the  owner  of  the  premises  af- 
fected. Id. 

Where  the  property  is  owned  by  the  wife,  she  may  sue  for  spe- 
cial damages.  Id. 

o. 

Oath  ;  See  Affidamts  y  Practice. 

Offer  of  Judgment  ;  See  Judgment. 

Office;  See  Bond;    ConstiPational  Lano ;  Mv/movpal  CorporaUon  ; 
New  York  City. 

I.  Peocbedings  to  Determine  Title. 
II.  Appointment  and  Eemoval, 

III.  Tenitre. 

IV.  Qfalification  and  Bonds. 
V.  PowEES  OF  Officer. 

VI.  Liability. 
VII.  Compensation. 

I.  PROCEEDINGS  TO  DETEEMINE  TITLE. 

Upon  establishing  his  election  and  the  fact  that  he  has  duly  qual- 
ified, a  supervisor  is  entitled  to  the  funds  and  papers  held  by 
his  predecessor.  Matter  of  Bradley,  141  N.  Y._527. 

The  person  whose  term  has  expired  cannot  question  the  validity 
of  his  successor's  election  except  by  direct  proceedings.        Id. 
"Where  mandamus  will  not  lie  to  determine  the  validity  of  a 
claim  to  an  ofiice. 

People  ex  rel.  Lewis  v.  Brush,  146  N.  Y.  60. 
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Office —  Continued. 
Mandamus  will  lie  to  compel  the  recognition  of  a  person  receiv- 
ing a  majority  of  votes  for  the  office. 

Gonng  V.  Brest.,  etc.,  of  Wappingers  Falls,  144  IST.  Y.  616. 

II.  APPOINTMENT  AND  REMOVAL. 

The  general  rule  is  that  where  the  power  of  appointment  is  con- 
ferred in  general  terms,  the  power  of  removal  at  the  will  of  the 
appointing  power  is  implied. 

People  ex  rel.  Chine  v.  Roll,  126  N.  T.  180. 
Power  of  appointment  of  subordinates  is  still  vested  in  the  super- 
intendent of  public  works  subject  to  section  9,  article  5  of  the 
Constitution,  requiring  appointment  to  be  made  by  a  competi- 
tive examination. 

People  ex  rel.  McClelland  v.  Rolerts,  148  N.  T.  360. 
An,  honoi-ably  discharged  union  soldier  may  be  discharged  for 
incompetency. 

People  ex  rel.  Fonda  v.  Motion,  148  N.  Y.  166. 
The  Veteran  Acts  do  not  prevent  a  city  from  abohshing  an  of- 
fice, if  it  acts  in  good  faith. 

People  ex  rel.  Corrigam,  v.  Mayor,  149  N.  Y.  215. 
When  mandamus  will  not  lie  to  compel  reinstatement  in  office. 

Id. 
The  warden  of  a  city  prison  in  New  York  is  a  city  or  county  of- 
ficer within  the  meaning  of  the  Veteran  Act  of  1892,  and  his 
removal  cannot  be  effected  without  a  hearing. 

People  ex  rel.  Fallon  v.  Wright,  150  N.  Y.  444. 
The  clerk  of  the  police  justice  of  the  city  of  Syracuse  is  a  member 
of  the  civil  service  of  that  city,  and  his  position  is  not  a  con- 
fidential one.  People  ex  rel.  Sea/rs  v.  Toly,  153  N.  Y.  381. 
The  judgment  in  a  quo  warranto  proceeding  to  try  the  title  of  the 
respondent  to  an  officer  cannot  provide  for  the  inducting  of  the 
relator  into  such  office ;  ma/nda/mus  is  the  proper  remedy.    Id. 
What  return  to  a  certiora/ri  to  review  an  alleged  improper  dis- 
missal of  a  fireman,  the  court  cannot  go  beyond. 

People  ex  rel.  Miller  v.  Wurster,  149  N.  Y.  549. 
There  can  be  no  officer  de  facto  when  there  is  no  office  to  fill. 

MatUr  of  Quinn,  152  N.  Y.  89. 

The  act  of  an  officer  whose  office  has  been  abolished  cannot  be 

sustained  as  that  of  a  de  facto  officer,  where  it  is  not  shown  that 

there  was  any  open  or  notorious  exercise  by  him  of  the  duties 

of  the  office  or  any  apparent  possession  of  it  or  any  reputation 

of  continuing  to  fill  it.  Id. 

What  constitutes  a  practical  dischg-rge  under  the  Civil  Service 

Law.  _  McNamara  v.  Mayor,  152  N.  Y.  228. 

How  voter  may  vote  if  the  name  of  an  office  required  to  be  filled 

at  an  election  is  omitted  from  the  official  ballot. 

Goring  V.  Prest.,  etc.,  of  Wappingers  Falls,  144  N.  Y.  616. 
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The  position  of  assistant  warrant  clerk  in  the  office  of  the  Comp- 
troller of  Brooklyn  is  a  confidential  position  ;  the  incumbent  may 
be  discharged  without  cause. 

People  ex  rel.  Crummey  v.  Palmer,  152  N.  Y.  345. 

III.  TENUEE. 

"Where  no  definite  term  is  attached  to  an  office,  the  power  of  ap- 
pointment implies  power  of  removal. 

People  ex  rel.  Griffin  v.  Lathrop,  142  N.  Y.  113. 

A  statute  enlarging  the  terms  of  town  officers  applies  only  to 
those  elected  after  its  enactment. 

People  ex  rel.  Lovett  v.  Pam.dall,  151 JST.  Y.  497. 

When  chapter  344  of  1893,  extending  term  of  commissioners  of 
highways,  became  operative.  Id. 

By  force  of  the  Public  Officers  Law,  where  a  town  commissioner  of 
highways  is  lawfully  holding  over,  the  office  is  deemed  vacant 
for  the  purpose  of  electing  a  successor  from  date  of  expiration 
of  term  for  which  incumbent  was  chosen.  Id. 

Chapter  344  of  1893,  extending  the  term  of  office  of  town  clerks, 
does  not  apply  to  a  town  clerk  who  is  elected  prior  to  its 
passage.  People  ex  rel.  Le  Roy  v.  Foley,  148  N.  Y.  677. 

The  election  of  a  public  officer  must  be  referred  to  the  day  upon 
which  the  electoral  body  expresses  its  choice  by  voting,  and 
there  is  no  distinction  between  town  and  other  elections.      Id. 

The  legislature  cannot  extend  the  term  of  a  town  officer  after  he 
is  elected.  ^  Id. 

lY.  QUALIFICATION  AND  BONDS. 

Additional  legislation  is  not  required  to  put  civil  service  section 
of  Constitution  in  force,  as  the  General  Civil  Service  Law 
applies  and  covers  the  case. 

People  ex  rel.  McClelland  v.  Rolerts,  148  N.  Y.  360. 
The  doctrine  sustaining  the  acts  of  de  facto  officers  does  not  apply 
Avhere  the  official's  actions  are  challenged  at  the  beginning. 

Williams  v.  Boynton,  147  N.  Y.  426. 
"What  is  necessary  to  constitute  a  person  a  de  facto  officer,  consid- 
ered. Id. 
Failure  of  police  officials  to  take  an  oath  that  they  are  not  in- 
terested in  the  manufacture  or  sale  of  liquors,  only  furnishes  a 
cause  for  forfeiture. 

People  ex  rel.  Willson  v.  Trustees  of  Mount  Vernon,  affirmed, 
it  seems,  without  opinion,  128  N.  Y.  657. 
The  act  (chap.  163  of  1890)  applies  only  to  excise  commissioners, 
excise  inspectors,  police  officials  and  their  subordinates.         Id. 

Y.  POWERS  OF  OFFICE. 

Where  officers  have  power  to  hear  and  determine,  they  are  bound 
to  make  a  determination.      People  v.   Meakim,  133  N.  Y.  214. 
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This  rule  applied  to  excise  commissioners.  _       Id. 

Eemoval  of  a  public  officer  as  result  of  a  civil  proceeding  is  not  a 

punishment  for  a  crime.  Id. 

Nor  is  the  imposition  of  a  fine  for  disobeying  a  writ  of  mcmdamus. 

Id. 

VI.  LIABILITY. 

A  tax  warrant  issued  by  the  state  comptroller  under  an  unconsti- 
tutional act  is  no  protection  to  the  officer  executing  it. 

United  lines  Telegrwph  Co.  v.  Grant,   137  N.  Y.  7. 
A  public  officer  who  omits  to  perform  a  ministerial  duty  may  be 
enjoined  and  is  Mable  in  damages  to  the  party  injured. 

Wright  Y.  Shanahcm,  149  N.  Y.  495. 
Payment  to  a  de  facto  officer  while  holding  the  office  is  defense 
to  an  action  by  the  dejure  officer  to  recover  the  salary. 

Dema/rest  v.  Mayor,  147  N.  Y.  203. 

"Where  the  office  had  previously  existed,  the  fact  that  persons 

actually  assume  it  renders  them  de  facto  officers.  Id. 

VII.  COMPEIfSATIOJSr. 

Plaintiff  was  appointed  an  inspector  of  masonry  on  the  new 
aqueduct  for  the  city  of  New  York  under  Laws  1883,  chapter 
490.  Held,  that  an  agreement  not  to  receive  pay  during  suspen- 
sion was  waiver,  though  he  could  be  discharged  and  not  sus- 
pended. He  was  entitled  to  pay  during  suspension  before  date 
of  his  agreement. 

Emmitt  v.  Mayor,  etc.,  of  New  Torh,  128  N.  Y.  117. 

It  is  only  when  the  salary  of  an  official  is  fixed  by  law  that  it  is 
beyond  the  power  of  those  by  whom  he  has  been  employed  to 
agree  upon  some  other  sum  or  to  affect  it  in  any  way.  Id. 

Offset ;  See  Counter- Clwim. 
Oleomargarine ;  See  ConstituUonal  La/w. 
Orders  ;  See  Assignment  /  Practice. 
Oyer  and  Terminer ;  See  Criminal  law. 

Oysters  ;  See  Fisheries. 

Chapter  383,  Laws  1896,  authorizing  the  seizure  of  any  vessel 
used  in  disturbing  oysters,  is  unconstitutional. 

Colon  V.  lisk,  153  IST.  Y.  188. 
Kight  of  a  tenant  in  common  of  oyster-bed  to  remove  oysters. 

Mott  V.  Underwood,  148  N.  Y.  463. 
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Oysters —  Continued. 
All  essential  ingredients  must  be  stated  in  an  indictment. 

Pec^le  V.  Loundes,  130  N.  Y.  455. 

Planting  as  well  as  gathering  oysters  for  a  non-resident  employer 

or  for  one's  self  is  a  misdemeanor.  Id. 

The  legislature  may  discriminate  as  to  who  are  citizens  of  the 

state.  Id. 

P. 

Parent  and  Child;  See  ChMwdian ;  Infomts ;  Master  and  Servant ; 
Seduction. 

There  is  no  rule  of  law  which  compels  an  inference  from  the  fact 
of-  relationship  of  parent  and  child  against  the  existence  of  the 
agreement  by  the  parent  to  compensate  the  child  for  the 
services,  and  it  is  error  so  to  charge  jury. 

UMch  V.  JJI/rich,  139  N.  Y.  120. 

A  father  may  emancipate  his  minor  child  by  parol,  and  thereafter 
may  contract  with  him.  Kainx.  La/rhin,  131  N.  Y.  300. 

Charge  of  court  as  to  disposition  of  earnings  of  son  over  21 ,  held, 
erroneous.     Keenan  v.  Brooklyn  City  R.  R.  Co.,  145  N.  Y.  348. 

Parent  cannot  accept  sum  for  injuries  to  child  who  was  a  minor, 
and  such  proceeding  is  not  bar  to  an  action. 

Palmer  v.  Conant,  affirmed  without  opinion,  128  N.  Y.  677. 

Parties  ;  See  Creditor' s  Suit ;  Equity ;  Foreclosure;  Pleading. 

Partition  ;  See  Judicial  Sales. 

When  a  tenant  in  common  cannot  be  allowed  in  partition  for  im- 
provements made  by  him.      Cosgriff  v.  Foss,  152  N.  Y.  104. 

When  a  complaint  in  an  action  for  partition  brought  by  an  heir- 
at-law  of  testator  under  section  1537  of  the  Code  cannot  be 
amended.  Ellerson  v.  Westcott,  148  N.  Y.  149. 

Motion  costs  only  are  allowable  in  proceedings  for  distribution 
of  moneys  in  the  hands  of  a  referee  in  partition. 

Fowler  v.  Fowler,  147  N.  Y.  673. 

After-born  children  who  might  have  an  interest  in  the  real  estate 
sold  in  partition  would  be  concluded  by  the  judgment  of  sale 
and  could  not  successfully  assail  the  title  of  a  purchaser. 

Kirh  V.  Kirk,  137  K.  Y.  510. 

An  interlocutory  judgment  decreeing  the  sale  of  the  interest  of  a 
tenant  by  the  curtesy  may  be  amended  after  the  death  of  such 
tenant  before  sale.  Mingay  v.  Lackey,  142  IST.  Y.  449. 

Where  the  parties  do  not  show  title  or  possession,   judgment  in 
partition  does  not  establish  title  as  against  third  parties. 
Greenleaf\.  BrooUyn,  Flatbush,  etc.,  R.  R.  Co.,  141  N.  Y.  395. 
157 
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Partition —  Continued. 
The  sanction  of  the  court  directing  payment  of  share  in  partition 
should  be  obtained.  Lythgoe  v.  Smith,  140  N.  Y.  442. 

A  new  trial  cannot  be  had  where  the  questions  framed  were  an- 
swered by  the  jury  and  the  case  held  at  Special  Term. 

Bowen  v.  Sfwe&ney^  143  N.  Y.  349. 
Purchaser  will  not  be  compelled  to  take  title  in  partition  where 
iudffment  is  voidable  at  election  of  infants. 

GrouUr  v.  CrouUr,  133  N.  Y.  55. 
An  action  of  partition  does  not  lie  to  remainderman  where  a  tes- 
tator has  converted  his  real  estate  into  personalty  and  vested 
the  legal  estate  in  trustees  during  the  lifetime  of  his  widow. 

Underwood  v.  CurUs,  127  IST.  Y.  523. 
A  party  cannot  complain  of  an  order  setting  aside  a  judgment  in 
an  action  for  partition  although  it  deprives  him  of  his  adjudi- 
cation as  to  his  legitimacy. 

Furman  v.  Furma/n,  153  E".  Y.  309. 

Partnership ;    See  Accotmting ;    Agency ;  Susic^d  and  Wife ; 
Joint  Stock  Cornpcmies. 

I.  Natuee  and  Eequisites. 
II.  Power  of  Paetnees. 

III.  Eights  and  Liabilities. 

IV.  Eights  of  Ceeditoes. 
Y.  PiEM  Peopeett. 

VI.  Dissolution. 
VII.  Limited  Paetneeship. 

I.  NATUEE  AND  REQUISITES. 

The  interest  of  a  partner  in  the  firm  property  is  personal  prop- 
erty, and  title  passes  upon  execution  of  agreement  of  sale. 

Van  Brocklen  v.  SmealUe,  140  N.  Y.  70. 
Unless  otherwise  agreed  upon  each  partner  has  an  equal  right  to 
the  possession  of  assets  in  dissolution. 

Oray  v.  Greene,  142  IST.  Y.  316. 
Where  an  agreement  is  for  equal  division  of  profits  but  no  as- 
sumption of  liability,  the  relation  does  not  exist. 

Bemarest  v.  Koch,  129  N.  Y.  218. 
A  partner  is  bound  to  reimburse  the  firm  the  cost  of  securing  the 
performance  of  his  duties  during  his  illness. 

HoA't  V.  Myers,  affirmed  without  opinion,  128  N.  Y.  578. 
When  services  are  not  of  a  personal  character,  such  that  one  alone 
could  perform  them,  illness  afforded  no  excuse  for  the  non-per- 
formance. Id. 
Under  a  provision  in  the  will  of  a  deceased  partner  authorizing 
his  executors  to  conduct  his  interest  in  the  business  of  the  firm, 
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in  con  junction  with  his  co-partner,  in  such  manner  as  they  shall 
deem  proper,  and  for  such  time  as  they  shall  deem  for  the 
interest  of  his  estate,  only  that  portion  of  the  testator's  estate 
invested  in  the  firm's  business  is  subjected  to  its  hazard. 

Columbus  Watch  Co.  v.  Ilodenpyl,  135  N.  T.  430. 

A  creditor  dealing  with  such  new  partnership  has  the  right  to 

issue  an  execution  upon  a  judgment  recovered  against  the  firm. 

A  legatee  under  the  will  of  the  deceased  partner,  who  allows  his 
legacy  to  remain  in  the  firm  business  drawing  interest  upon 
it,  thereby  waives  his  right  to  insist  upon  its  payment  out  of 
the  estate.  Id. 

II.  POWEE  OF  PAKTNEES. 

Where  one  partner  was  to  have  sole  charge  of  the  accounts,  and 
entries  were  made  by  other  partners,  the  former  is  not  liable 
for  aU  errors  in  the  accounts. 

Jarvis  v.  Brooklyn  Elev.  E.  B.  Co.,  133  IST.  Y.  623. 

One  partner  authorized  to  settle  the  firm  affairs  may  maintain  an 
action  for  accounting.  Watts  v.  Adler,  130  N.  Y.  646. 

An  action  may  be  maintained  by  a  portion  of  a  firm  against  the 
remaining  member  upon  an  express  promise. 

BamJc  of  British  JV.  A.  v.  Delafield,  126  IST.  Y.  410. 

An  assignee  of  a  firm  may  recover  money  loaned  the  partner 
after  sufficient  proof  that  the  defendant  was  indebted  in  a 
greater  amount  than  the  sum  assigned.  Id. 

A  surviving  partner  is  entitled  to  contribution  from  the  estate  of 
the  deceased  partner,  for  disbursements  made  in  the  course  of 
an  attempt  to  collect  funds  of  a  partnership. 

Preston  v.  Fiteh,  137  N.  Y,  41. 

Where  the  assignee  of  the  surviving  partner  in  the  attempted  en- 
forcement of  the  firm  debt  buys  in  at  a  foreclosure  sale  prop- 
erty covered  by  a  mortgage  given  to  secure  such  debt,  he  takes 
such  property  burdened  with  an  obligation  in  the  nature  of  a 
trust  in  favor  of  the  deceased  partner.  Id. 

The  appropriation  of  property  of  a  firm  for  the  payment  of  a  debt 
for  which  all  the  partners  are  individually  liable  is  not  in  law 
fraudulent.  Citizens'  Bh.  v.  Williams,  128  N.  Y.  177. 

Joint  and  several  notes  of  partners  given  for  another  partner's 
indebtedness  are  not  a  fraud  on  firm  creditors. 

Hamm,igan  v.  Allen,  127  N.  Y.  639. 

III.  EIGHTS  AN"D  LIABILITIES. 

What  will  not  defeat  the  right  of  partner  to  equitable  relief  for 
an  accounting.  Spears  v.  Willis,  151  N.  Y.  443. 
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A  person  who  forms  a  partnership  and  is  induced  thereto  by  fraud 
is  entitled  to  have  a  partnership  agreement  canceled. 

Hwrlow  V.  La  Brum,  151  N.  Y.  278. 

A  firm  which  succeeds  to  the  assets  and  liabilities  of  a  prior  firm 
is  liable  to  a  creditor  only  for  the  amount  appearing  on  the 
books  of  the  old  firm.  Corner  v.  Mackey,  147  1!^.  T.  574. 

The  principle  of  novation  does  not  apply  where  a  new  firm  has 
not  assumed  liability  to  a  creditor  beyond  the  indebtedness  ap- 
pearing on  the  books  of  the  old  firm.  Id. 

A  surviving  partner  is  chargeable  with  the  proper  distribution  of 
the  assets  of  the  firm.  Russell  v.  Mo  Call,  141  I^.  T.  437. 

Recovery  against  a  surviving  partner  is  no  bar  to  an  action  against 
third  persons  for  interference  with  the  estate.  Id. 

The  fact  that  a  partner  is  a  creditor  of  the  firm  does  not  relieve 
him  from  liability.  Id. 

An  incoming  partner  is  not  liable  for  the  debts  or  transactions  of 
the  firm,  and  he  can  be  made  liable  in  an  action  at  law  by  the 
creditor  only  by  some  agreement  on  his  part  to  assume  such 
liability,  which  must  be  proven  to  charge  him. 

Peyser  v.  Myers,  135  IS".  Y.  599. 

A  release  which  discharges  all  the  members  of  the  firm  and  aU 
other  persons,  except  one  partner  named,  releases  a  dormant 
partner  unknown  to  creditor.   Harbeck  v.  Pwpvri;  145  N.  Y.  70. 

A  partnership  firm,  some  of  whose  members  compose  another  firm, 
may  give  to  the  latter  of  the  members  thereof  notes  in  settle- 
ment of  an  account  between  the  firms. 

First  Nat.  BTc.  v.  Wood,  128  N.  Y.  35. 

It  seems  that  in  such  case  an  action  may  be  maintained  upon  the 
notes  without  a  partnership  accounting.  Id. 

An  action  for  the  price  of  goods  sold  by  one  firm  to  another  may 
be  maintained,  although  one  of  the  partners  belongs  to  both 
firms. 
Schnaier  v.  Schmidt,  aflirmed  without  opinion,  128  N.  Y.  683. 

rV.  RIGHTS  OF  CREDITOES. 

One  who  receives  a  firm  check  in  payment  of  a  draft  upon  a 
member  thereof,  is  not  chargeable  with  notice  that  the  draft 
was  paid  with  firm  moneys.  Wheatland  v.  Pryer,  133 IST.  Y.  97. 
"Where  each  partner  contributed  to  the  capital  a  stock  of  goods 
he  had  on  hand,  portions  of  the  purchase-price  of  which  were 
unpaid,  and  the  firm  assumed  and  agreed  to  pay  the  balance,  a 
creditor  could  sue  the  firm  upon  the  agreement." 

Mannigan  v.  Allen,  127  N".  Y.  639. 
A  creditor  of  the  old  firm  who  continues  the  loan  with  the  new 
firm,  which  reduces  its  amount  from  time  to  time  by  payments, 
becomes  a  creditor  of  such  new  firm. 

Columbus  Watch  Co.  v.  Hodenpyl,  135  N.  Y.  430. 
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The  priority  of  lien  upon  the  firm  asset  of  partnership  over  in- 
dividual creditors  is  not  divested  by  a  mere  change  in  the  per- 
sonnel of  the  firm  by  the  withdrawal  of  one  partner  and  the 
introduction  of  a  new  member. 

Peyser  v.  Myers,  135  N.  Y.  599. 

One  jointly  interested  with  a  partner,  though  unknown  to  a  co- 
partner, may  maintain  an  action  for  accounting. 

Nerdlvnger  v.  Bernheimer,  133  N.  Y.  45. 

In  such  case  defendants  cannot  raise  the  question  on  appeal  as  to 
whether  the  sub-partner  paid  his  proportion  of  the  outlay.   Id. 

Accounts  rendered  to  the  partner  bind  defendants  as  to  sub-part- 
ner. Id. 

After  the  death  of  such  partner  and  sub-partner  the  court  may 
order  the  business  to  be  continued.  Id. 

V.  FIKM  PKOPEETY. 

The  principle  which  allows  a  cestui  que  trust  to  follow  trust  funds, 
etc.,  enables  the  surviving  partner  of  a  firm  to  recover  the  en- 
tire proceeds  of  policies  obtained  by  moneys  wrongfully  taken 
by  partner.  Holmes  v.  Oilma/ii,  138  N.  Y.  369. 

A  partner  assigned  his  life  insurances  to  the  firm,  but  later  they 
were  reassigned  ;  the  premiums  were  paid  through  the  firm,  but 
a  large  balance  was  always  due  the  partner  ;  held,  that  a  find- 
ing that  the  executor  was  entitled  to  the  benefit  of  policies 
was  warranted  by  evidence. 

Ba/rtlett  v.  Good/rich,  153  IST.  Y.  421. 

When  firm  will  be  bound  by  act  of  one  partner  in  borrowing- 
money  to  buy  land  though  he  take  the  title  in  his  own  name. 

Rumsey  v.  Briggs,  139  N.  Y.  323. 

A  mortgage  executed  by  a  surviving  partner  to  secure  money^ 
borrowed  for  the  use  of  the  firm  business,  which  he  was  con- 
tinuing under  authority,  is  binding  upon  the  mortgaged  prop- 
erty. Bell  V.  IIe;pworth,  134  N.  Y.  442. 

Even  if  a  provision  in  a  partnership  agreement  for  the  continuance 
of  the  busines  for  five  years  after  the  death  of  a  partners  be 
invalid  and  not  binding  upon  the  executors  and  trustees  of  a 
partner  subsequently  dying,  the  latter  are  not  bound  to  require 
the  immediate  winding  up  of  the  firm  affairs.  Id. 

VI.  DISSOLUTION. 

Dissolution  of  partnership  at  will  may  be  implied. 

8pea/rs  v.  Willis,  151  IST.  Y.  443. 
Upon  dissolution  an  action  in  equity  for  an  accounting  is  the 

proper  method.  Waits  v.  Adler,  130  IST.  Y.  646. 

Where  the  claim  of  one  not  connected  with  the  firm  is  not  pleaded, 

it  may  be  disregarded.  Turner  v.  Weston,  133  JST.  Y.  650. 
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VII.  LIMITED  PAETNEESHIP. 
Section.  13  of  the  Limited  Partnership  Act,  as  amended  in  1866, 
does  not  authorize  the  use  of  the  words  "  and  company  "  or 
"  &  Co."  in  the  firm  name,  where  there  is  but  one  general  part- 
ner. Buoh  V.  Alley,  145  N.  Y.  488. 
A  non-resident  special  partner  is  not  entitled,  on  an  assessment 
of  the  sura  invested  by  him  in  the  firm,  to  a  deduction  of  any 
portion  of  the  firm  indebtedness. 

People  ex.  rel.  Bird  v.  Barher,  145  N.  Y.  239. 
The  act  of  a  special  partner  in  bringing  an  action  for  the  disso- 
lution of  the  partnership  before  the  expiration  of  its  term,  and 
procuring  himself  to  be  appointed  its  receiver,  is  not  such  an  in- 
terference as  will  render  him  generally  liable  to  creditors. 

Continental  Nat.  Bk.  v.  Strauss,  137  N".  Y.  148. 

The  fact  that  one  of  the  general  partners  is  an  infant  does  not 

deprive  the  special  partner  of  immunity  from  general  liability 

to  creditors.  Id. 

Party-Wall ;  See  Easements. 

Are  not  required  to  be  absolutely  solid  under  all  circumstances. 

Hcummamn  v.  Jordam,,  129  N.  Y.  61. 

Recovery  may  be  had  under  an  agreement  to  pay  one-half  the 

expense  upon  using  such  wall,  though  the  wall  contained  flues. 

Id. 

An  unintentional  encroachment  of  such  flues  on  defendant's  line 

will  not  prevent  recovery.  Id. 

If  the  encroachment  is  a  substantial  departure  from  the  contract 

there  can  be  no  recovery.  Id. 

One  of  the  owners  of  a  party- wall  does  not  become  insurer  as  to 

the  other  owner  who  built  it,  and  is  not  liable  for  injuries 

occurring  in  the  progress  of  the  work. 

Negus  V.  Becker,  143  K  Y.  303. 

Passengers  ;  See  Ca/rriers ;  Negligence ;  Bailroads. 

Patents. 

A  party  who  has  tested  machines  for  several  years  cannot  claim 
false  representation  in  regard  to  such  machine. 

Arnold  v.  Norfolk  cfe  New  Brwnswick  Hosiery  Co.,  148 

K  Y.  892. 

"What  an  assignment  of  a  patent  and  similar  future  inventions 

must  contain.       AlUson  Brothers  Co.  v.  Allison,  144  N.  Y.  21. 

An  assignment  of  a  patent  and  "  any  improvements  on  the  same 

which  may  hereafter  be  made "  does  not  cover  a  subsequent 

independent  invention.  Id. 
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"When  the  relation  of  attorney  and  client  is  dissolved  by  the  as- 
signment of  the  rights  of  the  client  to  a  corporation.     , 

Foster  v.  Bookwalter,  152  N.  Y.  166. 

Want  of  consideration  through  invalidity  of  patent  is  a  valid 
defense  for  action  for  royalties  constituting  tne  purchase-price 
of  said  patent.  Herzog  v.  Heyw.an,  151  N.  Y.  58Y. 

It  is  not  necessary  to  reassign  the  patent  as  a  consideration  pre- 
cedent to  interposing  its  validity  as  defense.  Jd. 

Jurisdiction  of  state  court  to  determine  a  defense  of  want  of 
consideration  in  an  action  for  purchase  of  patent.  Id. 

Section  4898  U.  S.  E.  S.  does  not  preclude  the  acquisition  of  evi- 
dence by  oral  agreements.  Spea/rs  v.  Willis,  151  J^.  Y.  443. 

"Where  there  is  no  express  agreement  as  to  royalties,  an  inventor 
is  entitled  to  a  reasonable  price  for  the  use  of  his  patent  vrith 
his  consent.  Griffin  v.  WhiU,  142  N.  Y.  539. 

"Where  an  article  is  not  manufactured  under  an  agreement  vs^ith 
the  holder  of  the  patent,  no  action  for  royalties  can  be  main- 
tained. Denise  v.  Suett,  142  N.  Y.  602. 

The  renunciation  of  the  protection  of  a  patent  by  a  license  must 
be  clear  and  unmistakeable. 

Skinners.  Walter  A.  Wood  Mowing  cmd  Hea^ng  Machme 
Co.,  140  ISr.  Y.  217. 

An  assertion  of  the  invalidity  of  a  patent  and  mere  refusal  to  pay 
royalties  does  not  relieve  the  licensee  from  liability.  Id. 

Patent  for  Land ;   See  Commissioners  of  land  Office  /    Title   to 
Lands. 

A  patent  for  land  under  water  issued  by  the  commissioner  of  the 
land  office,  which  is  not  void  on  its  face,  and  which  requires 
evidence  dehors  the  instrument  to  show  its  invalidity,  can  only 
be  assailed  in  a  direct  proceeding  to  review  the  action  of  the 
3ommissioners,  or  by  an  action  in  equity  to  set  aside  the 
patent. 

m  Y.  Central,  etc.,  R.  R.  Co.  v.  Aldridge,  135  IST.  Y.  83. 

Such  patent  cannot,  therefore,  be  disregarded  in  an  action  of  eject- 
ment on  the  ground  that  the  grantee  was  not  the  owner  of  the 
upland.  Id. 

Paupers  ;  See  Poor  amd  Poor-Houses. 

Payment ;  See  Accord  cmd  SatAsf action  ;  Bills  and  Notes  ;  Judg- 
ment;  Mortgages;  Release;  Tender. 

I.  Natuee  and  Effect. 
II.  Applications  of  Paiments. 
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I.  NATURE  AND  EFFECT. 

Where  an  assessment  is  void  for  want  of  jurisdiction  of  the  asses- 
sors, an  action  may  be  maintained  to  recover  the  taxes  paid 
without  having  the  assessment  set  aside  first. 

jEtna  Ins.  Co.  v.  Mwyw,  153  K  Y.  331, 

Payment  by  a  bank  of  a  tax  on  shares  of  its  stock  held  by  a 
foreign  insurance  company  is  not  such  a  voluntary  payment  as 
to  prevent  recovery  of  the  money  paid.  Id. 

"Where  there  is  no  agreement  upon  the  transfer  of  a  check  on  ac- 
count of  an  indebtedness,  it  is  not  to  be  considered  as  absolute 
satisfaction.  Ca/rroU  v.  Sweet,  128  N.  Y.  19. 

Delay  in  presentment  of  check  at  request  of  maker  and  without 
consent  of  indorser  makes  holder  liable  for  loss  and  discharges 
indorser.  Id. 

Where  it  Avas  shown  that  the  account  against  which  a  check  was 
drawn  in  such  case  was  not  good,  the  inference  of  injury  from 
non-presentment  would  be  rebutted.  Id. 

Advancing  money  to  secure  performance  of  an  agreement  is  not 
voluntary  payment.  Borh  v.  Ma/rtin,  132  N.  T.  280. 

Provisions  in  a  will  may  be  made  to  discharge  any  payment  due 
legatee  upon  acceptance  of  such  provisions. 

McLamghUn  v.  Webster,  141  N.  Y.  76. 

The  giving  of  a  note  raising  the  presumption  of  the  settlement  of 
all  prior  accounts  between  the  parties. 

Matter  of  CalUster,  153  N.  Y.  294. 

When  an  action  to  recover  back  moneys  paid  upon  an  alleged 
illegal  tax  cannot  be  maintained. 

United  States  Trust  Co.  v.  MoAfor,  144  N.  Y.  488. 

Payment  of  an  assessment  which  is  void  for  want  of  jurisdiction, 
made  in  ignorance  of  the  defects,  is  not  voluntary. 

Mutual  Life  Ins.  Co.  v.  Man/or,  144  N.  Y.  494. 

An  omission  to  comply  with  the  provisions  of  the  statute  requir- 
ing competitive  bidding  is  a  jurisdictional  defect,  and  is  void. 

Id. 

When  payment  of  an  illegal  assessment  will  not  be  deemed 
voluntary.  Poth  v.  Mayor,  151  N".  Y.  16. 

Provisions  of  section  903  of  the  Consolidation  Act,  applied.      Id. 

II.  APPLICATION  OF' PAYMENTS. 

A  sub-contractor  is  not  prevented  from  applying  a  payment 
received  from  the  contractor  upon  an  antecedent  debt  by  the 
fact  that  the  moneys  paid  were  received  from  the  owner  upon 
the  contract.  Mack  v.  Colleran,  136  N.  Y.  617. 

In  the  absence  of  evidence  of  an  agreement  or  of  an  application 
or  of  equities  requiring  a  different  construction,  pajmaents  made 
by  the  debtor  will  be  applied  in  payments  of  the  debt  longest 
standing.  Pond  v.  Ha/rwood,  139  N.  Y.  111. 
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Where  a  mortgage  given  to  secure  a  general  indebtedness  is  fore- 
closed, and  the  proceeds  on  the  sale  is  insuflicient,  they  must  be 
applied  pro  rata  on  all  the  debts,  even  though  some  are  other- 
wise secured.  Armstrong  v.  McZeam,,  153  N.  Y.  490. 

The  rule  is  that  where  payments  are  made  generally  to  a  party 
who  holds  several  obligations  against  the  payor,  which  are  not 
applied  by  either  party,  the  court  will  make  such  application  of 
the  payment  as  equity  and  justice  require  according  to  its  own 
notions  of  the  intrinsic  equity  and  justice  of  the  case. 

Camip  V.  Smith,  136  N.  Y.  187. 

Payments  made  by  an  individual  out  of  his  individual  funds  will 
Be  first  applied  by  the  court  upon  his  individual  obligations.  Id. 

The  fact  that  the  person  making  the  payments  has  been  deprived 
of  their  benefit  in  proceedings  to  enforce  his  individual  liability 
and  prevented  from  testifying  as  a  witness  in  regard  thereto,  in 
consequence  of  which  the  individual  claim  was  fully  enforced, 
will  not  authorize  the  court  in  a  subsequent  action  upon  the 
firm  indebtedness  to  apply  such  payments  thereto  at  the 
instance  of  the  creditor  for  the  purpose  of  taking  the  claim  out 
of  the  Statute  of  Limitations.  Id. 

Payment  into  Court ;  See  Tender. 

Penalties  ;  See  Damages ;  Statutes. 

Pendency  of  Action  ;  See  Notice  of  PendeTioy  of  Action. 

Perjury;  See  Criminal  Load. 

What  indictment  for  perjury  in  making  and  filing  an  affidavit 
must  be  alleged  and  what  must  be  proved  on  trial. 

People  V.  Williams,  149  IST.  Y.  1. 

Postponement  of  a  trial  for  perjury  in  a  civil  action  does  not 
involve  question  of  jurisdiction.   People  v.  Hayes,  140  N.  Y.  484. 

Perpetuities ;  See  Trusts. 

Absolute  ownership  of  property  and  power  of  alienation  are  not 
suspended  merely  because  the  executor  may  require  a  period  of 
time  not  measured  by  Jives  in  which  to  execute  the  power  of 
sale.  Deegam,  v.  Wade,  144  IS..  Y.  573. 

A  direction  to  the  executor  to  sell  land  at  public  auction  at  some 
convenient  time  in  the  spring  following  testator's  death  does 
not  violate  the  Statute  of  Perpetuities.  Id. 

Case  where  a  trust  was  not  void  as  unduly  suspending  the  power 
of  alienation.  Montignano  v.  Blade,  145  N".  Y.  111. 

Personal  Property  ;  See  Chattels  ;  Chattel  Mortgages  /  Conversion. 
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Physicians  ;  8ee  Witness. 

A  party  calling  one  of  the  two  physicians  who  attended  him 
waives  privilege  by  section  834  of  the  Code  to  object  to  the 
testimony  of  the  other  as  to  the  transaction  where  both  at- 
tended.     Morris  v.  iT.  Y.,  0.  cb  W.  B.  R.  Co.,  148  N.  Y.  88. 

Plank  Road  Companies;  See  Corporations;  Highwcm/s. 
Pleadings ;  See  Equity ;  Justice'' s  Cou/rt. 

I.    KEQmSITES   AUD   CoNSTEUOTION. 

II.  Parties. 

III.  Complaint. 

IV.  Answee. 
V.  Replt. 

YI.  Demueeer. 
VII.  Supplemental  Pleadings. 
VIII.  Bill  of  Paetioitlaes. 
IX.  Amendment. 

I.  REQUISITES  AND  CONSTRUCTION. 

Pleadings  will  be  deemed  to  allege  whatever  can  be  implied  by 
fair  and  reasonable  intendment. 

Kain  V.  La/rMn,  141  N.  Y.  144. 
When  the  objection  to  the  validity  of  a  law  arises  out  of  the  fail- 
ure of  the  legislature  to  comply  with  the  procedure  pointed  out 
by  the  provisions  of  the  Constitution,  the  facts  must  be  dis- 
tinctly pleaded. 

Waterloo  Woolen  Mfg  Co.  v.  Shanahcm,  128  N.  Y.  345. 
Where  a  second  mortgage  was  fraudulently  given,  rents  dishon- 
estly appropriated  and  the  complaint  demanded  an  accounting, 
redemption  and  cancellation  of  second  mortgage,  but  one  gause 
of  action  is  pleaded.  Johnson  v.  Colder,  132  N.  Y.  116. 

Where  the  complaint  alleged  that  plaintiff's  testatrix  died  in 
1880,  leaving  a  will  probated  in  February,  1880,  it  will  be  in- 
ferred that  the  death  occurred  before  foreclosure.  Id. 
The  remedy  for  such  omission  is  by  motion  to  make  more  defi- 
nite. Id. 
What  discrepancies  between  pleading  and  proof  not  of  sufficient 
importance  to  call  for  a  reversal  in  action  for  negligence. 

Lynch  V.  Third  Ave.  R.  R.  Co.,  affirmed  without  opinion, 
128  N.  Y.  681. 
Allegation  of  insanity  must  be  specifically  alleged  and  not  de- 
duced from  other  statements. 

Aldrich  V.  Bailey,  132  N.  Y.  85. 

Defendants,  sued  for  the  purchase-price  of  goods  proved  to  have 

been  accepted,  cannot  prove  under  a  general  denial  that  after 
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delivery  they  complained  of  the  quality  of  the  goods  and  by 
agreement  held  goods  for  plaintiff. 

Wallace  v.  Blahe,  128  N.  Y.  676. 
Cause  of  action  for  slander  and  false  imprisonment  cannot  be 
joined  in  the  same  complaint. 

De  Wolfe  v.  Abraham,  151  N.  Y.  186. 
When  the  complaint  alleges  an  answer  does  not  deny  dissolution 
of  a  corporation,  the  fact  that  defendant  was  appointed  re- 
ceiver sufficiently  appears. 

Ludington  v.  Thmnpson,  153  N".  Y.  499. 
A  newspaper  article  stating  that  plaintiff  "  had  left  the  city  with 
$8,500  of  the  Southern  Bank's  money"  is  libelous ^erse. 

Turton  v.  New  York  Recorder  Co.,  144  N.  Y.  144, 
An  allegation  in  the  complaint  that  by  reason  of  the  publication 
plaintiff  has  been  "  held  up  to  the  public,  his  business  acquaint- 
ances and  friends  as  a  thief  and  a  dishonest  and  untrustworthy 
man,"  is  a  sufficient  innuendo.  Id. 

It  is  not  a  condition  precedent  to  the  enforcement  of  a  bond  given 
to  discharge  a  mecnanic's  lien  that  a  judgment  in  form  against 
the  property  should  be  recovered. 

Morton  v.  Tucker,  145  N.  Y.  244. 

The  complaint  in  such  an  action  should  be  in  the  usual  form,  but 

should  allege  the  giving  of  the  bond  and  discharge  of  the  lien 

and  demand  relief  against  the  persons  who  executed  the  bond. 

Id. 
An  allegation  that  money  received  under  an  oral  trust  was  fraudu- 
lently appropriated  and  converted  does  not  sustain  charge  of 
trover.  Borh  v.  Martin,  132  N.  Y.  280. 

Facts  may  be  stated  according  to  their  legal  effect. 

Bochester  By.  Co.  v.  BoUnson,  133  IST.  Y.  242. 
Performance  of  statutory  conditions  precedent  may  be  alleged 

fenerally  in  the  terms  of  statute.  Id. 

ere  the  allegation  follows  the  words  of  the  statute,  it  is  suffi- 
cient. Id. 
Any  agreement  intending  to  operate  as  discharge  of  a  debt  may 
be  proven  under  a  general  plea  of  judgment. 

McLaughlin  v.  Webster,  141  N.  Y.  76. 
"Where  the  performance  of  a  condition  precedent  is  necessary  to 
recovery,  such  performance  must  be  shown  or  sufficient  excuse 
for  non-performance  must  be  proved. 

Weeks  v.  O'Brien,  141  JST.  Y.  199. 

In  an  action  to  recover  commission  for  lands  sold  in  another  state, 

it  is  sufficient  to  aver  that  such  contracts  are  held  void  in  said 

state.  Angell  v.  Van  Schaick,  132  JST.  Y.  187. 

Claim  for  rents  and  profits  is  recoverable  in  ejectment  under  the 

allegation  of  damages  for  withholding  possession. 

Clason  V.  Baldwin,  129  N.  Y.  183. 


2508  Pleadings,  I,  II. 

Pleadings — Continued. 

Such  recovery  cannot  include  a  claim  for  rents  and  profits  prior 
to  the  action.  Id. 

II.  PAKTIES. 

In  an  action  by  a  bondholder  of  a  railroad  corporation  brought 
against  the  trustee  named  in  the  mortgage  who  had  bid  in  the 
property  upon  a  foreclosure  thereof,  for  an  accounting,  the  cor- 
poration to  which  the  property  was  conveyed  by  the  trustee  in 
effecting  a  reorganization  was  not  a  necessary  party. 

Zebley  v.  Farmers'  Loan  and  Trust  Co.,  139  N.  T.  461. 
It  is  not  necessary  that  all  the  occupants  should  be  made  defend- 
ants in  an  action  of  ejectment. 

Hemnessy  v.  Paulsen,  147  N.  T.  255. 
A  creditor's  action  to  set  aside  a  general  assignment  cannot  pro- 
ceed after  the  death  of  assignor,  unless  his  personal  represen- 
tative is  made  a  party. 

First  Nat.  BTc.  of  Amsterdam  v.  Shuler,  153  IS".  Y.  163. 

In  an  action  to  enjoin  the  operation  of  an  elevated  road,  and  for 

damages,  the  fact  that  during  part  of  the  time  the  premises 

had  been  in  possession  of  lessees  of  plaintiff  did  not  disentitle 

the  latter  to  recover. 

Moore  v.  N.   Y.  Elevated  It.  R.  Co.,  reversed  on  other 
grounds,  126  N.  Y.  671. 
"Who  may  maintain  action  where  a  debtor  has  assigned  property 
to  a  third  person  in  trust  for  the  payment  of  his  obligations. 

Pender gast  v.  Greenfield,  127  E".  Y.  23. 
A  temporary  receiver  may  maintain  an  action  to  collect  a  judg- 
ment entered  against  the  corporation  in  contemplation  of  insol- 
vency. 

Nealis  v.  American  Tube  <&  Iron  Co.,  150  N.  Y.  42. 
It  is  not  enough  for  the  court  to  direct  that  the  necessary  parties 
be  brought  m,  but  it  should  refuse  to  proceed  to  a  determina- 
tion of  the  controversy,  so  as  to  affect  their  rights,  until  they 
are  in  fact  brought  in. 

Mahr  v.  Norwich  Union  Fire  Ins.  Soc,  127  N.  Y.  452. 
"Where  two  persons   severally  claim  insurance  moneys,  the  one 
as  equitable  and  the  owner  as  legal  owner,  the  court  should 
not  enjoin  the  company  from  paying  the  money  to  the  latter 
in  an  action  to  which  he  is  not  a  party.  Id. 

Not  only  all  persons  whose  rights  may  be'  affected  by  the  judg- 
ment should  be  brought  into  Court,  but  any  whose  presence  is 
essential  to  protect  a  party.  Id. 

An  order  requiring  a  person  to  be  brought  in  while  it  remains  in 
force  is  an  adjudication  that  such  person  is  a  necessary  party. 

Id. 
It  will  defeat  the  action  if  one  who  is  necessarily  a  party  is  so 
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named  in  the  proceedings,  but  the  court  has  never  acquired 
jurisdiction  over  him  by  proper  service  of  process.  Id. 

"When  the  personal  liability  ot  the  directors  under  section  24  of 
the  Stock  Corporation  Law  may  be  enforced. 

National  Banh  of  Aubv/rn  v.  Dillingham,  14Y  N.  Y.  603. 

The  right  of  action  given  under  said  section  applies  to  all  credit- 
ors. Id. 

A  bondholder  may  maintain  an  action  for  specific  performance  of 
a  division  in  a  bond  given  by  organizers  of  the  railroad  that 
they  will  convey  certain  property  to  the  trustee. 

O'Beirne  v.  Alleghany  &  Einzaa  R.  R.  Co.,  151  N.  Y.  372. 

In  an  action  to  again  foreclose  a  mortgage  against  a  junior  mort- 
gagee who  was  not  made  a  party  to  the  first  action  brought  by 
the  prior  mortgagee,  who  had  purchased  a  portion  of  the  prem- 
ises under  the  first  foreclosure,  all  the  other  purchasers  under 
such  foreclosure  of  the  remaining  portions  of  the  premises 
are  necessary  parties.  Moulton  v.  Cornish,  138  N.  Y.  1 33. 

The  judgment  debtor  against  whose  property  the  execution  was 
issued  may  be  made  party  under  section  452  of  the  Code  in  an 
action  of  replevin  against  the  sheriff,  brought  by  a  claimant 
of  goods.  Rosenberg  v.  Salomon,  144  N.  Y.  92. 

The  owner  is  not  a  necessary  party  plaintiff  to  an  action  on  a 
policy  of  fire  insurance,  by  its  terms  payable  to  the  mort- 
gagee. Hathaway  v.  Orient  Ins.  Co.,  134  IN".  Y.  409. 

A  village  may  maintain  an  action  against  a  county  to  have  the 
amount  of  taxes  paid  by  a  railroad,  in  aid  of  which  it  was 
bonded,  refunded  to  it  in  conformity  with  the  requirements  of 
statute  requiring  such  taxes  to  be  appropriated  to  the  payment 
of  the  bonds  issued  by  the  municipalities  which  have  aided  in 
the  construction  of  the  railroad. 

Village  of  Oneida  v.  Supervisors  of  Madison,  136  N.  Y.  269. 

Where  an  estate  is  vested  in  persons  living  subject  only  to  the 
contingency  that  persons  may  be  born  who  will  have  an  in- 
terest therein,  the  living  owners  of  the  estate  for  all  purposes 
of  any  litigation  in  reference  thereto  and  affecting  the  juris- 
diction of  the  courts  to  deal  with  the  same,  represent  the  whole 
estate  and  stand  not  only  for  themselves,  but  also  for  the  per- 
sons unborn.  Kent  v.  Church  of  St.  Michael,  136  N".  Y.  10. 

Where  land  did  not  actually  pass  to  the  defendants  in  the  action, 
but  was  conveyed  by  their  testator  in  his  lifetime  to  one  who 
lost  the  deed  before  it  was  recorded,  and  the  action  is  brought 
in  behalf  of  those  succeeding  to  his  interest  to  perfect  the 
record  title  by  the  execution  of  a  deed,  the  living  parties  will 
be  deemed  to  represent  the  unborn.  Id. 

Where  grandchildren  take  a  vested  remainder  in  property  left  to 
their  parents,  they  are  necessary  parties  in  a  partition  suit. 

Campbell  v.  Stokes,  142  N.  Y.  23. 
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Where  a  contract  purported  to  be  made  by  a  committee  for  the 
benefit  of  plaintiff,  held,  that  plaintiff  had  such  an  interest  as 
enabled  it  to  maintain  an  action  on  the  contract. 

Sooieta  Italiana  Di  Benefioenza  v.  Sulzer,  138  iS".  Y.  468. 
Tenants  in  possession  should  be  made  parties  defendant  with 
their  landlord  in  a  suit  for  ejectment. 

Clason  V.  Baldmin,  129  N.  T.  183. 
An  assignee  in  bankruptcy  should  be  made  a  party  to  foreclosure 
proceedings  in  order  to  cut  off  his  interest. 

London  v.  Townshend,  129  N.  T.  166. 
All  the  parties  to  a  plan  for  the  commission  of  a  fraud  are  proper 
parties  to  an  action  to  set  the  deed  aside. 

Watts  Y.  Wilcox,  affirmed  without  opinion,  128  N".  Y.  614. 
An  action  in  which  executors  upon  an  express  trust  are  desig- 
nated "  as  executors,"  and  not  "  as  trustees,"  is  not  improperly 
brought  under  such  titles. 

Knox  \.   Metropolitan  Elevated  R.    Co.,  affirmed  without 
opinion  in  128  N.  Y.  625. 
As  the  complaint  shows  the  proper  representative  character  of 
the  plaintiffs,  the  erroneous  description  in  the  caption  would 
be  immaterial.  Id. 

Executors  who  have  claimed  title  to  bonds  which  they  have 
given  notice  not  to  transfer  are  proper  parties  as  individuals  as 
well  as  executors,  when  an  action  is  brought  to  test  ownership. 
NewGomh  v.  Lattimer,  affirmed  without  opinion,  128  N.  Y.  618. 
In  an  action  by  the  representatives  of  a  sub-partner,  for  an  ac- 
counting, the  trustee  of  partnership  property  is  a  necessary 
party.  Nerdlinger  v.  Bernheimer,  133  N.  Y.  45. 

Where  a  partner  refuses  to  act  as  plaintiff,  and  is  made  defend- 
ant, he  cannot  subsequently  insist  upon  his  right  to  become  a 
plaintiff. 

Schnaier  v.  Schmidt,  affirmed  without  opinion,  128  N.  Y.  683. 
Principle  of  Burnett  v.  Snyder,  81  N.  Y.  551,  that  an  assignee  of 
a  share  of  a  partner's  interest  in  a  firm,  although  not  a  mem- 
ber of  the  firm  or  responsible  for  its  debts,  upon  the  death  of 
his  assignor,  may,  as  cestui  que  trust,  maintain  an  action  for  an 
accounting  against  the  survivors,  affirmed. 

Stones  V.  Stokes,  affirmed  without  opinion,  128  N".  Y.  615. 
In  an  action  by  an  assignee  of  a  deceased  partner  for  an  account- 
ing, the  executors  of  another  deceased  partner  are  necessary 
parties.  la. 

A  lunatic  cannot  be  sued  without  leave  of  the  court  for  debts  in- 
curred prior  to  his  lunacy.     Carter  v.  Bechwith,  128  N.  Y.  312. 
Where  no  assertion  is  made  that  the  grantor  was  without  title, 
a  mortgagee  is  not  a  necessary  party  in  an  action  against   a 
subsequent  grantee. 

Eughes  v.  Met.  Elevated  By.  Co.,  130  K  Y.  14. 
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"When  obligees  in  a  bond,  described  as  agents,  were  the  only 
persons  who  could  maintain  an  action  on  the  bond. 

Eenricus  v.  Englehart,  137  N.  T.  488. 
An  action  commenced  by  a  receiver  may  be  continued  notwith- 
standing the  appointment  of  his  successor. 

Hegeswioh  v.  Silver,  140  N.  Y.  414. 
The  fact  that   commissioners  were  elected  at  an  election  par- 
ticipated in   by  the  electors  residing   in  a   city  since  incor- 
porated within  the  limits  of  the  town,  does  not  make  the  city 
a  necessary  party  in  an  action  against  the  town. 

Embler  v.  Town  of  Walkill,  132  N.  Y.  222. 
What  unknown  parties  were  properly  designated  under  Code 
Civil  Procedure  (§  451) ;  and  that  judgment  could  be  entered 
against  them  without  evidence,  that  they  were  in  fact  un- 
known or  absentees  or  that  the  morgagor  died  without  heirs- 
at-law  or  next  of  kin. 

Morcm  v.  Conoma,  affirmed  without  opinion,  128  JSf.  Y.  591. 
A  vested  remainderman  may  have  an  injunction  issued  founded 
upon  an  injury  to  the  inheritance. 

Thompson  v.  Mcmhattan  By.  Co.,  130  IS".  Y.  360. 
A   trustee  holding  a   policy  of   insurance   as  mortgagee  may 
recover  therein. 

Weed  v.  Hambv^g- Bremen  Fire  Ins.  Co.,  133  IST.  Y.  394. 
Application  to  be   made  a  party  after  affirmance,  where  ap- 
plicant had  knowledge  of  beginning  and  prosecution  of  suit, 
is  too  late.  Brennan  v.  Mall,  131  JST.  Y.  160. 

Party  in  interest  may  maintain  an  action  in  his  own  name. 

Goodsell  V.  Western  Union  Tel.  Co.,  130  iS".  Y.  430. 

III.  COMPLAINT. 

In  an  action  against  joint  survivors  and  the  representatives  of 
decedent,  for  breach  of  contract,  the  complaint  must  aver  that 
the  survivor  is  unable  to  pay. 

Barnes  v.  Brown,  130  K  Y.  3T2. 

The  omission  of  such  averment  is  open  to  objection  on  trial.      Id. 

Plaintiff  is  not  entitled  to  amendment  of  defect  as  a  matter  of 

right  on  trial.  Id. 

In  case  of  a  transfer  of  plaintiff's  interest  after  suit,  the  fact 

should  be  brought  to  notice  of  the  court  by  motion. 

McOean.  v.  Met.  Elevated  R.  B.  Co.,  133  N.  Y.  9. 
A  complaint  alleging  fraud  and  that  other  parties  were  author- 
ized to  consummate  a  contract,  contains  good  cause  of  action. 
Birge  v.  Berlin  Iron  Bridge  Co.,  133  N.  Y.  477. 
"What  allegations  in  answer  might  be  treated  as  an  admission 
that  the  instrument  causing  injury  was  under  the  control  of, 
and  was  left  in  the  highway  by,  defendant's  commissioner  of 
highways.  Whitney  v.  Town  of  Ticonderoga,  127  IST.  Y.  40. 
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Complaint  in  action  to  recover  profits  from  patents,  held,  that 
it  stated  a  sufiicient  cause  of  action. 

Dalzell  V.  Fahys  Watch  Case  Co.,  138  K  T.  285. 

An  exception  to  the  conclusion  of  law  by  referee  that  plaintiff  was 
entitled  to  recover  occupancy  of  land,  made  the  point  that  the 
contract  was  void  under  the  statute  available  on  appeal,  al- 
though the  statute  had  not  been  pleaded. 

Ungllsh  V.  Ma/rvm,  128  IST.  Y.  380. 

In  an  action  to  recover  amount  of  award,  the  complaint  must 
allege  a  record  of  award,  and  its  non-payment. 

Zent  V.  iT.  T.  S  Mass.  By.  Co.,  130  K  Y.  504. 

In  breach  of  contract  for  payment  of  money  non-payment  must 
be  alleged  and  proved.  Jd. 

Where  the  complaint  alleges  that  the  acts  of  the  debtor  were  in 
fraud  of  the  creditors'  rights,  it  is  not  necessary  to  allege  that 
judgment  creditors  knew  of  the  contemplated  assignment. 

Spehnan,  v.  Freedman,  130  N.  Y.  421. 

The  complaint  will  be  deemed  to  allege  every  fact  which  can 
by  reasonable  and  fair  intendment  be  implied  from  its  state- 
ments.    ZMey  V.  Fa/rmeri  Loan  and  Trust  Co.,  139  ]Sr.  Y.  461. 

It  seems  that  the  objection  that  the  demand  sued  upon  in  equity 
is  stale  cannot  be  raised  by  a  general  demurrer.  Id. 

The  pendency  of  another  action  for  the  same  purpose,  or  in  which 
the  same  relief  could  be  obtained,  cannot  be  urged  on  appeal  in 
support  of  a  demurrer  which  does  not  specify  it  as  a  ground.   Id. 

"What  a  complaint  in  an  action  to  enforce  the  liability  of  the 
stockholder  of  a  bank  under  section  52  of  the  Banking  Law 
must  allege.  Hirshfeld  v.Bopp,  145  JST.  Y.  84. 

The  complamt  in  such  an  action  need  not  allege  that  the  defend- 
ant became  a  stockholder  after  the  passage  of  the  act.  Id. 

A  complaint  in  an  action  by  a  stockholder  against  directors,  Jield, 
sufficient.  Sage  v.  Culver,  147  1^.  Y.  241. 

A  complaint  in  an  action  upon  an  account  stated  need  not  allege 
the  subject-matter  of  the  original  debt. 

Schutz  V.  Morette,  146  N.  Y.  137. 

The  legal  or  equitable  character  of  an  action  is  not  determined 
by  the  formal  demand  for  relief  in  the  complaint. 

O'Brien  v.  Fitzgerald,  143  N.  Y.  377. 

If  libelous  words  are  equivocal,  innuendoes  pointing  to  the  injuri- 
ous intent  or  meaning  are  necessary.- 

Hemmens  v.  Nelson,  138  N.  Y.  517. 

Even  though  a  complaint  be  insufficient  in  some  respects,  if  an 
answer  has  been  served  and  trial  had,  and  every  essential  fact 
proven  and  found  by  the  court,  the  plaintiff  is  entitled  to  any 
relief  consistent  with  the  case  made  by  the  complaint  and  em- 
braced within  the  issues. 

Rogers  v.  N.  Y.  &  Texas  Land  Co.,  134  IST.  Y.  197. 
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Complaint  by  holders  of  income  bonds  for  an  accounting,  held, 
sufficient. 

Thomas  v.  JV.  T.  c&  Greenwood  Lake  By.  Co.,  139  N.  T.  163. 

Question  of  what  expenses  were  properly  chargeable  was  one  of 
law,  and  the  necessary  facts  should  have  been  alleged  establish- 
ing the  legal  conclusion.  Id. 

Complaint  in  an  action  for  the  dissolution  of  a  railroad  corpora- 
tion for  failure  to  exercise  its  franchise,  held,  sufficient. 

People  V.   iV.    Y.    City    Central    Underground  Hy.    Co., 
affirmed  without  opinion  in  137  N.  Y.  606. 

A  defect  in  a  pleading  of  parties  plaintiff  is  waived  when  not 
taken  by  answer  or  demurrer. 

Duncan  v.  China  Ifut.  Ins.  Co.,  129  N.  Y.  237. 

In  slander,  the  repetition  of  words  of  similar  import  to  those 
charged  in  the  complaint  may  be  proven  as  bearing  upon  the 
question  of  malice.  Mios  v.  Mios,  135  N.  Y.  609. 

Words  proved  as  repetitions  of  the  slander  are  not  an  independ- 
ent cause  of  action.  Id. 

Where  the  defense  in  an  action  for  negligence  is  that  it  was  the 
act  of  an  independent  contractor,  the  action  cannot  be  main- 
tained upon  the  ground  that  the  defendant  agreed  to  make 
good  the  plaintiff's  damages.  JRoemer  v.  Striker,  142  N.  Y.  134. 

A  complaint  in  an  action  by  a  bondholder  of  a  railroad  corpora- 
tion brought  for  an  accounting  against  the  trustee,  held,  suffi- 
cient upon  a  demurrer  on  the  ground  that  it  did  not  state  a 
cause  of  action. 

Zebley  v.  Farmers'  Loan  c&  Trust  Co.,  139  N.  Y.  461. 

lY.  AIS'SWEE. 
It  seems  that  an  allegation  that  eight  years  have  elapsed  is  a 
sufficient  plea  of  the  six  years'  Statute  of  Limitations. 

Camp  V.  Smith,  136  IST.  Y.  187. 
Facts  relied  upon  in  aggravation  of  damages  in  libel  must  be 
pleaded  though  the  publication  be  libelous  »er  se. 

Cassidy  v.  Brooklyn  Daily  Eagle,  138  IS".  Y.  239. 
A  railroad  company  intending  to  claim  immunity  from  a  liability 
under  some  statute  should  plead  the  facts  upon  which  they 
would  claim  immunity. 

Tail  V.  Broadmay  R.  E.  Co.,  147  N.  Y.  377. 
Where  an  answer  does  not  set  up  the  objection  that  the  plain- 
tiff has  an  adequate  remedy  at  law  it  cannot  be  raised  on  the 
trial.  CrisfieU  v.  Murdook,  127  IST.  Y.  315. 

Under  the  denial  of  the  execution  and  delivery  of  a  bond,  the 
party  denying  may  show  that  he  signed  the  instrument  in 
blank  with  the  understanding  that  it  should  be  filled  out  in  a 
particular  way  which  was  not  followed. 

Richards  v.  Day,  137  IST.  Y.  133 
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Where  a  complaint  on  contract  does  not  show  the  contract  sued 
on  to  be  invalid  under  the  Statute  of  Frauds,  the  statute  is 
waived  by  defendant  unless  specially  pleaded  as  a  defense. 

Crcme  v.  Powell,  139  N.  Y.  3T9. 

Ownership  by  corporation  and  not  by  defendants  as  stockholders 
may  be  proven  under  general  denial  of  defendants,  liability  for 
negligence. '  Demarest  v.  Flack,  128  'E.  T.  205. 

An  affirmative  defense  is  to  be  treated  as  a  separate  plea,  and  on 
demurrer  thereto  defendant  is  not  entitled  to  have  the  benefit 
of  denials  made  in  another  part  of  the  answer. 

Douglass  v.  Phosmix  Ins.  Co.,_  38  IST.  Y.  209. 

Where  defendant  had  interposed  a  counter-claim,  invalid  as  such 
or  as  a  defense,  a  ruling  compelling  her  to  elect  whether  she 
would  stand  upon  the  answer  which  denied  the  contract  sued 
on  or  the  counter-claim  which  was  inconsistent  therewith,  if 
erroneous,  was  not  ground  for  reversal. 

Societa  Italiana  Di  Benefioensa  v.  Svlzer,  138  ^.  Y.  468. 

It  seems  that  a  defendant  may  set  up  as  many  defenses  as  he 
may  have,  whether  inconsistent  or  not.  Id. 

A  separate  answer  and  defense  in  an  answer  for  goods  sold,  that 
defendants  became  privy  to  the  contract  as  guarantors  and 
counter-claiming  damages  for  breach  of  the  contract  by  plaintiff, 
held,  to  state  new  matter  within  Code  Civil  Procedure  (§  494), 
authorizing  a  demurrer  to  a  counter-claim. 

Newton  v.  Lee,  139  IST.  Y.  332. 

In  an  equitable  action  where  all  the  facts  are  alleged  in  the 
answer,  proved  upon  the  trial  and  found  by  the  jury,  the  court 
has  power  to  administer  affirmative  relief  to  the  defendant, 
although  it  was  not  specifically  prayed  for. 

House  V.  Loohwood,  137  N.  Y.  259. 

Where  the  complaint  in  an  action  upon  town  bonds  is  ambiguous, 
in  an  accounting  not  only  on  the  bonds,  but  in  case  they  are 
found  invalid,  upon  an  implied  contract  for  repayment  of  the 
money  loaned  thereon,  a  plea  of  the  Statute  of  Limitations 
furnishes  a  good  defense  to  the  latter  cause  of  action. 

Srrdth  v.  Town  of  GreenMieh,  145  N".  Y.  649. 

The  defense  to  a  promissory  note,  that  by  its  terms  it  is  not  pay- 
able until  a  surrender  of  collateral  security,  should  be  set  up  in 
the  answer. 

Oojfin  V.  Grand  Ra/pids  Hyd/roMlic  Co.,  136  N.  Y.  655. 

An  answer  admitting  the  making  and  delivery  of  the  notes  sued 
on,  but  alleging  that  they  were  made  and  delivered  pursuant 
to  an  agreement  annexed  to  such  answer,  sets  up  an  affirma- 
tive defense.  Id. 

The  defense  that  the  note,  being  made  to  plaintiffs  as  agents  they 
were  not  the  proper  persons  to  receive  and  enforce  payment 
must  be  set  up  in  the  answer.  -  Id. 
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Defendant  cannot,  under  a  general  denial,  prove  that  a  written 
contract  valid  upon  its  face  was  in  fact  void. 

MiTbanh  v.  Jones,  127  N.  Y.  370. 
The  provision  for  waiver  (Code  Civil  Procedure,  §§  498,  499)  re- 
lates only  to  defects  in  the  complaint  and  a  waiver  by  the  de- 
fendant. 

Lvprncm  v.  Jackson  Architeotwral  Iron  Works,  128  E".  Y.  58. 
The  defense  that  a  corporation  was  organized  for  illegal  purposes, 
and  was  not  organized  at  all,  may  be  pleaded. 

TJ.  S.  Vinega/r  Co.  v.  Schlegel,  143  IST.  Y.  537. 
The  fact  that  plaintiff,  suing  for  an  injunction  against  a  trespass, 
should  first  establish  at  law  his  title  at  law  must  be  heard. 

Ba/ron  v.  Korn,  127  N.  Y.  224. 
Under  a  general  denial  the  act  complained  of  may  be  shown  to  be 
that  of  an  independent  contractor. 

Boemer  v.  Striker,  142  N.  Y.  134. 
Where  a  party  pleads  condemnation  proceedings,  it  is  an  admis- 
sion that  he  did  not  own  the  property  concerned. 

Hughes -v.  Met.  Elevated  R.  R.  Co.,  130  K  Y.  14. 
Although  an  admission  in  an  answer,  whether  implied  or  direct, 
is  conclusive  upon  the  defendant,  plaintiff  can  refer  to  it  as  con- 
clusive proof  of  the  truth  of  his  allegation,  and  an  allegation  in 
the  answer  setting  up  an  affirmative  defense,  which  has  no  ref- 
erence to  and  does  not  admit  any  aUegation  of  the  complaint,  is 
of  an  entirely  different  character. 

Ferris  v.  Han-d,  135  N.  Y.  354. 

Where  upon  the  pleadings  equitable  relief  may  be  granted,  the 

defense  that  there  exists  a  sufficient  remedy  at  law  must  be 

pleaded.  Lough  v.  Outherhridge,  143  N.  Y.  271. 

Statute  of  Frauds  is  not  available  where  it  has  not  been  pleaded 

by  the  answer.  Wells  v.  Monihan,  129  IST.  Y.  16L 

In  an  action  of  ejectment  a  demand  for  the  payment  of  a  legacy 

is  not  allowed  as  a  counter-claim. 

Binan  v.  Coneys  et  al.,  143  IST.  Y.  544. 
Where  defendant  does  not  plead  want  of  equitable  jurisdiction, 
nor  allege  adequate  legal  remedy,  he  cannot  insist  that  an 
action  in  equity    will  not  lie. 

Watts  V.  Adler,  130  JST.  Y.  646. 
Under  a  general  denial,  the  defendant  may  controvert  by  evi- 
dence anything  which  the  plaintiff  is  bound  to  prove. 

Mil'bam,kY.  Jones,  141  N.  Y.  340. 
A  cause  of  action  proved  but  not  pleaded  is  subject  to  any  de- 
fense which  may  exist.  Id. 

Y.  EEPLY. 
Where  the  answer  forms  a  complete  defense  no  reply  is  neces- 
sary. Walker  v.  Am.  Central  Ins.  Co.,  143  N.  Y.  167. 
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VI.  DEMUEEEE. 

An  objection  that  the  claim  is  stale  cannot  be  presented  by  de- 
murrer. Sage  v.  Oul/uer,  147  N.  T.  241. 

Demurrer  is  the  only  method  by  which  defect  of  non-joinder  of 
parties  may  be  raised. 

Nealis  v.  Americcm  Tube  c&  Iron  Co.,  150  IT.  Y.  42. 

In  an  action  brought  by  trustees  of  a  corporation  under  a  liquida- 
tion agreement  for  goods  sold  by  them  to  defendant  counter- 
claims were  plead  in  answers,  held,  Code  Civil  Procedure  (§§  ■ 
495,  496)  did  not  apply ;  that  a  demurrer,  under  Code  Civil 
Procedure  (§  494),  raised,  questions  that  the  counter-claims  were 
insufficient  in  law  upon  the  face  thereof. 

Otis  V.  Shcmts,  128  IST.  T.  45. 

Demurrer  to  answer  must  be  sustained  when  answer  alleges  fraud 
of  persons  not  in  action.  Id. 

Transactions  between  defendant  and  the  corporation,  prior  to  the 
liquidation  agreement,  were  not  proper  subjects  of  counter- 
claim. Id. 

The  question  whether  the  complaint  states  a  cause  of  action  should 
be  raised  by  demurrer  or  upon  the  trial. 

HoffnMn  V.  Wight,  137  N.  Y.  621. 

The  omission  to  allege  the  amount  of  stock  held  by  defendant  in 
an  action  to  enforce  a  stockholder's  liability  for  failure  to  file 
certificate  of  payment  of  capital  stock  is  not  demurrable. 

Howell  V.  Jomwvn,,  151  IS".  Y.  60. 

"What  the  complaint  in  an  action  to  enforce  the  liability  of  a 
stockholder  of  a  manufacturing  company  for  a  debt  by  reason 
of  failure  to  file  certifictite  of  payment  of  capital  stock  must 
allege.  Id. 

A  complaint  in  partition  by  one  tenant  in  common  alleged  that 
defendants  "  claim  some  right,  title  or  interest  in  said  premises, 
the  exact  nature  of  which  is  unknown  to  the  plaintiff,  and  which 
is  a  cloud  upon  the  title  to  said  premises,"  is  not  demurrable  as 
to  the  latter  defendants  on  the  ground  that  it  states  no  cause 
of  action  against  them.        Townsend  v.  Boga/rt,  126  N.  Y.  370. 

Such  defendants  may  safely  disregard  the  action  or  may  answer 
showing  that  their  presence  is  unnecessary.  Id. 

VII.  SUPPLEMENTAEY  PLEADINGS. 

Where  it  was  sought  to  prove  disbursements  by  means  of  a  surro- 

fate's  decree  entered  since  suit  brought,  application   should 
e  made    under   Code   Civil  Procedure  (§   544)   to   serve   a 
supplemental  complaint.      loAJorence  v  Church,  128  N.  Y.  324. 
"When  a  refusal  to  allow  an  amendment  on  ground  of  mistake  is 

Christopher  &  Tenth  St.  R.  E.  Co.  v.  Twenty-third  St.  B. 
Co.,  149  ]Sr.  Y.  51. 
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A  stipulation  authorizing  plaintiff's  attorney  to  serve  an  amended 
or  supplemental  complaint  authorizes  such  an  amendment  as 
the  court  has  power  to  grant. 

Deyo  V.  Morss,  144  IST.  Y.  216. 

The  court  has  power  under  section  Y23  of  the  Code  to  authorize 
an  amendment  of  a  complaint  before  trial  even  though  cause  of 
action  be  changed.  Id. 

"When  a  complaint  in  an  action  for  partition  brought  by  an  heir- 
at-law  of  testator  under  section  1537  of  the  Code  cannot  be 
amended.  Ellerson  v.  Westoott,  148  N.  Y.  149. 

VIII.  BILL  OF  PAETICULAES. 

When  defendant  is  in  doubt  as  to  identity  of  claim,  his  remedy 

is  by  motion  to  make  more  definite,  or  for  a  bill  of  particulars. 

]\ew  Torh  JSfews  Pub.  Co.  v.  Wat.  Steamship  Co.,  148 IST.  Y.  39. 

IX.  AMENDMENT. 

Where  an  amendment  is  allowed,  the  construction  given  to 
pleadings  should  be  followed  on  appeal. 

Miller  v.  Union  Switch  dh  Signal  Co.,  132  N.  Y.  562. 
Where  an  action  is  proved  void  under  the  Statute  of  Frauds,  it 
is  error  to  permit  recovery  for  value  of  property  delivered 
under  the  contract  without  amendment. 

BeedY.  McConnel,  133  K  Y.425. 

Pledge;  See  Bailments ;   Banks;    Chattel  Mortgage;   Debtor  am,d 
Creditor. 

Eights  of  the  true  owner  of  stock  wrongfully  pledged  to  notice  of 
sale  and  surplus,  considered. 

Le  Marchant  v.  Moore,  150  N.  Y.  209. 

Where  a  creditor  surrenders  notes  of  a  third  party  to  the  maker 
thereof  without  consideration,  substituting  therefor  the  obliga- 
tion of  the  maker,  the  debtor  can  only  charge  him  with  the 
actual  value  of  such  notes.  Origgs  v.  Bay,  136  N.  Y.  152. 

Where  plaintiff  pledged  bonds  under  an  agreement  that  they  may 
be  sold  upon  default  without  notice,  conversion  will  not  lie  for 
such  a  sale.  WilUams  v.  U.  S.  Trust  Co.,  133  N.  Y.  660. 

Where  pledgor  had  access  to  the  property  pledged  the  care  of  it 
does  not  devolve  upon  the  pledgee. 

Willets  V.  Hatch,  132  N.  Y.  41. 

Such  pledgee  does  not  prevent  preservation  of  goods  by  refusing 
to  allow  pledgor  to  take  them  into  his  own  possession  to  pro- 
tect them.  Id. 

A  pledgee  of  stock  for  value  is  not  deprived  of  his  right  by  the 
fact  that  the  o\vner  of  the  stock  executed  a  power  of  attorney 
to  the  pledgor  upon  a  detached  piece  of  paper. 

Smith  V.  SaviM,  141  N.  Y.  315. 
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The  holder  of  stock  wrongfully  pledged  has  a  right  to  such  stock 
until  his  lien  is  paid.  Id. 

The  owner  of  stock  unlawfully  pledged  may  demand  that  the 
holder  dispose  of  other  securities  to  satisfy  his  lien  before  re- 
sorting to  the  sale  of  his  stock.  Id. 

The  stock  must  be  sold,  if  at  all,  in  strict  accordance  with  the  law. 

Id. 

Failure  to  so  sell,  amounts  to  conversion  for  which  an  action  will 
lie.  Id. 

Plumber ;  See  Constitutional  law. 

Chapter  602,  Laws  1892,  in  relation  to  the  examination  and  regis- 
tration of  employing  master  plumbers,  is  constitutional. 

People  ex  rel.  J^eoha/mous  v.  Wa/rdenfi  of  City  Prison,  144 
N.  T.  529. 

Police. 

Chapter  182  of  1894,  fixing  grade  and  compensation  of  policemen 
of  a  city  of  over  800,000  inhabitants,  considered. 

Stack  V.  City  of  BrooUyn,  150  N.  Y.  335. 

Compensation  of  policemen  in  Brooklyn  is  regulated  by  the 
charter.  Id. 

The  police  commissioners  of  New  York  city  have  discretion  to 
grant  the  application  of  a  member  of  the  force,  who  has  served 
for  20  years,  to  be  retired.       Brady  v.  Martim,,  145  N.  Y.  253. 

Where  charges  against  the  officer  are  preferred  immediately  after 
his  application,  the  board  has  the  right  to  examine  such 
charges  before  acting  on  the  application.  Id. 

What  is  essential  to  jurisdiction  of  police  commissioners  of  New 
York  city  to  remove  a  member  of  the  force. 

People  ex  rel.  Jordon  v.  Martin,  152  N.  Y.  311. 

An  admission  of  guilt,  made  after  being  sworn,  and  after  having 
requested  an  adjournment  to  procure  witnesses,  is  not  a  volun- 
tary admission  which  will  waive  a  proper  notice  of  trial.       Id. 

When  the  return  of  a  writ  of  certiora/ri  states  two  dates,  one  defi- 
nitely and  one  indefinitely,  the  former  will  control.  Id. 

The  granting  or  withholding  of  a  pension  is  discretionary  with 
the  commissioners,  and  not  reviewable  by  any  tribunal. 

People  ex  rel.  Bliel  v.  Martin,  131  N.  Y.  196. 

Police  Court ;  See  Criminal  Lam. 

A  police  justice  of  Eochester  has  jurisdiction  over  proceedings  for 
disorderly  conduct. 
People  ex  rel.  Liohtensievii  v.  Hodgson,  affirmed,  126  N.  Y.  647. 

Police  Power ;  See  Constitutional  Law. 
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Poor. 

An  order  requiring  a  relative  to  pay  a  certain  sum  a  week  for  the 
support  of  a  poor  person,  is  not  res  adjudioata  in  an  action 
upon  such  order  to  show  that  it  had  been  terminated  by  the 
discharge  from  the  poor-house  of  such  person  followed  by  sub- 
sequent self-support.  Aldridge  v.  Walker,  151  N.  Y.  527. 

What  a  relative  of  an  alleged  poor  person  cannot  be  held  hable 
for.  Id. 

In  the  discharge  of  a  poor  person  from  the  poor-house  terminates 
the  requirement  of  the  payment  of  a  weekly  sum.  Id. 

When  the  common  council  of  a  city  exercises  its  discretion  in  the 
amount  appropriated  for  indigent  veterans,  a  further  appropria- 
tion cannot  be  compelled. 

People  ex  rel.  Grammond  v.  Common  Council,  etc.,  of  Romey 
136  JST.  Y.  489. 


Power  of  Attorney ;  See  Agency  ;  Practice. 

Powers. 

A  provision  in  a  will  directing  the  executors  to  distribute  a  por- 
tion of  the  property  according  to  the  provisions  of  the  will  of 
the  person  from  whom  testator  obtained  it,  bv  delivering  it  to 
the  executors  of  said  will,  is  not  an  exercise  of  a  power  of  dis- 
position granted  by  the  former  will,  but  is  a  renunciation  of 
such  power.  Matter  of  Langdon,  153  E".  Y.  6. 

A  judicial  settlement  of  administrators  is  conclusive  upon  the 
sureties  upon  their  bonds.    AlPman  v.  Hofeller,  152  N.  Y.  498. 

Where  trustees  are  given  the  power  to  convey  a  fee,  they  may, 
after  sale  of  life  estate  under  foreclosure,  convey  the  remainder 
for  a  full  consideration. 

Byett  V.  Central  Trust  Co.,  140  N.  Y.  54. 

Unless  its  execution  or  non-execution  depends  upon  the  will  of 
the  grantee,  every  trust  power  is  imperative. 

Smith  V.  Floyd,  140  N.  Y.  337. 

Unless  a  power,  not  coupled  with  any  trust,  is  exercised,  no  right 
is  created.  Towler  v.  Towler,  142  JST.  Y.  371. 

Where  grantees  have  a  life  estate  with  power  to  convey  the  same, 
and  also  power  to  a  lien  by  will  in  fee,  they  can  convey  a  fee 
to  a  purchaser  by  their  warranty  deed. 

mvme  V.  Randall,  141  ]Sr.  Y.  499. 

Where  a  will  empowers  the  executors  to  sell  the  real  estate  when 
in  their  judgment  they  deem  it  for  the  best  interests  of  the 
estate,  they  are  entitled  to  reimburse  themselves  for  debts  paid 
by  them  in  excess  of  the  personal  estate. 

Matter  of  Bolton,  146  N.  Y.  257. 

The  execution  of  a  testamentary  power  of  sale  will  not  be  enjoined 
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where  the  election  to  take  the  land  as  such  is  not  concurred  in 
by  all  of  the  beneficiaries. 

McDonald  v.  O'Ea/ra,  144  K  T.  666. 

A  general  power  of  appointment  in  the  future  is  not  void  because 
the  donee  may  create  an  illegal  estate. 

Hillen  v.  Iselim,,  144  N.  T.  365. 

An  appointment  of  an  estate  by  the  donee  of  a  power  to  appoint 
by  will  is  invalid  so  far  as  it  transcends  the  power.  Id. 

An  execution  of  such  a  power  will  not  be  defeated  because  of  some 
provision  in  excess  of  the  power  which  can  be  eliminated  with- 
out disturbing  the  general  scheme  of  the  appointment.         Id. 

Under  a  power  to  appoint  to  the  donee's  "  child  or  children,  or 
his,  her  or  their  descendant  or  descendants,"  appointment  to  the 
donee's  son  for  life  with  remainder  to  his  children  is  valid.  Id. 

A  provision  of  a  will  that  in  case  of  the  death  of  the  beneficiary 
before  a  certain  time  the  bequests  should  be  "  delivered  to  or 
disposed  of  "  as  testator's  son  and  daughter  should  request  and 
direct,  and  the  proceeds  paid  to  persons  named,  does  not  con- 
fer a  power  of  appointment  on  such  son  and  daughter. 

Montigncmi  v.  Blade,  145  N.  T.  111. 

Must  desiguECte  some  person  other  than  grantee  as  its  object. 

Tilden  v.  Green,  130  K  T.  29. 

Must  be  for  the  sole  benefit  of  such  beneficiary.  Id. 

An  invalid  trust  cannot  operate  as  a  power.  Id. 

To  render  a  power  in  trust  valid,  the  same  certainty  as  to  bene- 
ficiary must  exist  as  in  the  case  of  a  trust.  Id. 

The  power  of  selection  must  be  definite  as  to  the  objects.         Id. 

The  exercise  of  powers  attending  a  valid  trust  may  be  discretion- 
ary. Id. 

The  rule  as  to  powers  created  by  will  are  substantially  applicable 
to  real  and  personal  property.  Id. 

The  bestowal  of  discretionary  power  upon  executors  to  conveyor 
not  to  convey  is  opposed  to  the  theory  of  an  executory  devise. 

Id. 

The  rule  that  a  will  of  real  estate  shall  not  operate  as  an  execution 
of  a  power,  unless  it  is  so  intended,  applies  to  a  wiU  of  personal 
property. 

Jy.  Y.  Life  Ins.  and  Trust  Co.  v.  lAvvngston,  133  N.  Y.  125. 

"While  the  interest  of  a  beneficiary  rests  upon  execution  of  power, 
the  title  is  acquired  under  the  instrument  creating  the  power. 

Matter  of  Stewart,  131  N.  T.  274. 

Exercise  of  power  of  appointment  may  be  compelled.  Id. 

Until  the  power  was  exercised  no  one  could  maintain  that  he  was 
entitled  to  any  of  the  fund.  Id. 

Under  a  power  to  dispose  of  all  her  lands  and  rights  therein, 
choate  or  inchoate,  the  inchoate  rights  of  dower  may  be  re- 
leased. Wronkow  v.  Oakley,  133  N.  Y.  605. 
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"Where  the  will  gives  a  power  of  sale  as  to  unproductive  prop- 
erty, but  fails  to  do  so  as  to  the  productive  real  estate,  the 
executors  have  such  power  as  to  all  the  property  when  neces- 
sary to  carry  out  the  directions  of  the  will  to  divide  the  prop- 
erty into  shares.  Corse  v.  Chapman,  153  N.  Y.  466. 

It  seems  that  where,  after  a  devise  to  testator's  widow  and  chil- 
dren, a  power  of  sale  was  given  to  the  executor  to  sell  the 
property  and  divide  the  proceeds,  the  devisees  could  elect  to 
take  the  land  freed  from  the  power  of  sale  prior  to  its  execu- 
tion. Mellen  v.  Mellen,  139  N.  Y.  210. 

It  seems  that  the  threatened  execution  of  the  power  under  such 
circumstances  would  be  ground  for  an  action  to  enjoin  the  sale. 

Id. 

There  is  no  repugnancy  between  a  devise  in  fee  and  a  subsequent 
power  of  sale.  Id. 

The  lapse  of  three  years  after  the  devisees  had  taken  possession, 
together  with  a  lease  of  the  property,  held,  not  inconsistent 
with  the  continued  existence  of  the  power  of  sale.  Id. 

Power  in  trust  to  executors  to  sell  lands  applies  to  real  property 
which  the  testator  had  contracted  to  sell  in  his  lifetime. 

Molly  V.  Jlirsch,  135  N.  Y.  590. 

To  create  a  valid  power,  the  objects  to  be  benefitted  shall  be  speci- 
fied in,  or  be  clearly  ascertainable  from,  the  instrument. 

Sweeney  v.  Warren,  127  N.  Y.  426. 

"Where  an  attempted  power  of  sale  in  a  will  discloses  no  purposa 
to  be  accomplished,  nor  any  person  to  be  benefitted,  a  valid 
power  in  trust  is  not  created  by  it.  Id. 

Although  a  power  may  be  vested  in  executors  as  such  to  be  exer- 
cised for  their  own  benefit  as  individuals,  it  will  be  construed  as 
being  executed  in  the  interest  of  the  estate  and  not  for  their 
own  benefit.  Id. 

"Where  a  will  gives  the  executors  power  to  sell  lands  and  to  parti- 
tion to  pay  debts,  the  authority  to  partition  cannot  be  exercised 
until  after  the  payment  of  all  the  debts. 

i)mfe  V.  Paige,  127  N.  Y.  562. 

Practice;  See  Appeal/  Gertiora/ri  ;  Costs;  Crirmnal  la/w  ;  Equity  ; 
Error;  Executions  and  Supplementary  Proceedings;  Judg- 
ment; Jury ;  Justice's  CouH ;  New  Trials ;  Reference;  Serv- 
ice of  Process ;  Stay ;  Stdpulations ;  Subm/isswn  of  Contro- 
versy. 

I.  Summons  and  Complaint. 

II.  Appearance. 

III.  Discontinuances. 

IV.  Stay  of  Peooeedings. 
V.  Deposition. 
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YI.  Motions  and  Oedees. 

VII.  Teial. 

1.  Rights  to  Jury  Trial. 
3.  Conduct  of  Trial. 

3.  Variance  between  Proof  and  Pleading. 

4.  Question  for  Court  and  Jury. 

5.  Charge. 

6.  Directing  Verdict. 

7.  Verdict. 

8.  TYial  by  Court. 

I.  SUMMONS  AND  COMPLAESTT. 

A  person  claiming  in  hostility  to  a  will  cannot  maintain  an  action 
under  section  2653  of  the  Code. 

Zewis  V.  Coo^,  150  N.  Y.  163. 

What  does  not  constitute  a  reformation  of  a  contract,  and  what 
amendment  of  pleading  did  not  change  the  claim  from  a  legal 
to  an  equitable  one,  in  convention  of  section  Y23  of  the  Code. 
Nichols  V.  8cr<mton  Steel  Co.,  137  JST.  T.  471. 

The  power  of  the  court  to  allow  amendment  of  the  pleadings  so 
as  to  set  up  a  cause  of  action  barred  by  the  Statute  of  Limita- 
tions should  rarely  be  exercised,  but  an  action  upon  account 
may  be  substituted  for  an  action  of  an  account  stated  under 
certain  circumstances.  Eggleston  v.  Beach,  128  N.  T.  592. 

"Where  the  effect  would  be  to  change  the  nature  of  the  action, 
a  motion  to  amend  pleading  to  conform  to  proof  was  properly 
denied.  Freeman  v.  Grant,  132  N .  Y.  22. 

Unless  under  peculiar  and  extraordinary  circumstances,  an  objec- 
tion that  a  party  was  not  served  with  process  and  that  an 
appearance  by  an  attorney  for  him  was  unauthorized  cannot 
be  taken  in  a  collateral  proceeding. 

WasUon  v.  Cope,  144  N.  Y.  287. 

The  referee,  under  Code  Civil  Procedure  (§§  723,  1018),  may 
amend  the  summons  and  complaint,  and  add  an  additional 
party.  Magovern  v.  Robertson,  127  N.  Y.  691. 

The  words  "  rule  of  limitation,"  as  used  in  section  414  of  the 
Code,  construed.  Hayden  v.  Pierce,  144  ~S.  Y.  512. 

II.  APPEAEANCE. 

In  an  action  against  non-residents  served  by  publication  the 
courts  of  this  state  acquire  jurisdiction  of  the  defendants  by  a 
general  appearance  by  attorney. 

Eeed  v.  Chilson,  142  N.  Y.  152. 

Where  a  party  does  not  intend  to  submit  himself  to  the  jurisdic- 
tion of  the  court,  he  must  appear  specially  for  the  purpose  of 
raising  that  question  by  motion.  Id. 

He  may  allow  judgment  to  be  taken  by  default  without  affecting 
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his  rights,  since  no  judgment  entered  without  service  of  process 
in  some  form  could  bind  the  defendant.  Id. 

The  question  of  jurisdiction  would  protect  defendant  at  any  stage 
of  proceedings  for  enforcement  of  judgment,  provided  it  has 
not  been  waived  by  his  own  act.  Id. 

III.  DISCONTINUANCE. 

A  person  interested  in  the  prosecution  of  an  action  may  resist  its 
discontinuance.  Matter  of  Lasak,  131  N.  Y.  624. 

Where  plaintiff  has  right  to  sue  one  or  more  joint  wrong-doers, 
he  may  discontinue  as  to  any  one  or  all  as  he  may  elect. 

Byett  V.  Ryman,  129  JST.  Y.  351. 

lY.  STAY  OF  PEOCEEDINGS. 

Section  613  does  not  apply  to  a  temporary  stay  pending  a  motion 
in  an  ordinary  action.  Carter  v.  Hodge,  150  N.  Y.  532. 

V.  DEPOSITION. 

Where  sufficient  grounds  exist  to  frame  a  pleading  an  order  of 
examination  is  unnecessary. 

Covin  V.  Be  Miranda,  133  N.  Y.  574. 
Physical  examination  cannot  be  had  in  advance  of  trial  for  per- 
sonal injuries. 
MoQuigan  v.  Belaware,  lackawanna,  etc.,  H.  R.,  129  N.  Y.  50. 
An  order  for  a  mere  physical  examination  independent  of  an 
order  for  examination  as  a  witness  or  a  partv  before  trial. 

Lyon  V.  MamJiattam.  Ey.  do.,  142  N.  Y.  298. 

The  referee  before  whom  such  examination  is  had  may  administer 

an  oath,  take  plaintiff's  testimony,  and  the  party  is  bound  to 

appear  and  answer  all  proper  questions.  Id. 

Examination  of  defendant   before  trial  should  not  be  granted 

to  procure  the  production  of  books  and  correspondence. 

El  Tazi  V.  Stein,  appeal  dismissed  without  opinion,  126 
N.  Y.  642. 
A  party  to  an  action  may  perpetuate  his  own  testimony  by  an 
examination  before  trial. 

Farmers'  Loan  <&  Trust  Co.  v.  Siefke,  144  N.  Y.  354. 

A  party  has  no  standing  to  insist  upon  the  benefit  of  an  order 

which  has,  by  a  judgment  procured  by  him,  been  declared  void. 

Matter  of  New    York,  Lackamanna,  etc.,  R.  R.    Co.,  126 

N.  Y.  632. 

Where  defendant's  -jvife  claimed  that  plaintiff  and  her  husband 

were  in  collusion  to  deprive  her  of  her  rights,  an  order  for 

their  examination  to  enable  her  to  frame  her  answer  should  be 

granted.  Howe  v.  Learey,  131  N.  Y.  645. 

A  motion  to  set  aside  service  of  summons  and  complaint  was 
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properly  denied  since  proceedings  for  removal  to  United  States 
Court  by  foreign  insurance  company  gave  court  jurisdiction. 

Farmer  v.  Nat.  Life  Asso.,  138. K  Y.  265. 
An  order  made  on  petition  authorized  by  statute  is  conclusive 
as  to  the  parties  before  the  court,  and  can  only  be  reviewed 
upon  appeal.  Culross  v.  GiVbons,  130  If.  T.  447. 

Where  the  examination  is  essential  to  the  bringing  and  prosecu- 
tion of  the  action,  an  order  of  examination  will  be  granted. 

Fatman  v.  Fatman,  133  K  T.  674. 

It  is  not  necessary  that  the  affidavit  should  state  a  complete 

cause  of  action.  Id. 

Where  the  examination  is  to  be  taken  before  a  judge,  its  scope 

should  not  be  limited.  Id. 

VI.  MOTIONS  AND  OEDEES. 

A  discovery  will  not  be  ordered  where  a  subpoena  duces  te&wm,  is 
sufficient.         Dalzell  v.  Fahy's  Watch  Case  Co.,  141  N.  Y.  570. 

The  rights  of  parties  are  fixed  by  the  actual  order  and  not  from 
time  of  entry.  RoVmson  v.  Covers,  138  N.  Y.  425. 

A  judge  out  of  court  may  make  an  order  to  show  a  cause  short- 
ening the  usual  notice  to  be  given. 

MatUr  of  Argus  Co.,  138  N.  Y.  557. 

It  seems  that  Eule  38  of  the  General  Eules  of  Practice,  providing 
that  contested  motions  shall  not  be  noticed  or  brought  to  a 
hearing  at  any  Special  Term  held  at  the  same  time  and  place 
within  a  circuit,  refers  only  to  those  incidental  applications, 
ordinarily  denominated  motions,  which  are  made  during  the 
progress  of  an  action  or  special  proceeding.  Id. 

When  the  rule  does  not  deprive  a  judge  holding  a  Special  Term 
and  circuit  of  the  power  of  entertaining  a  motion  noticed  for 
such  term.  Id 

Power  of  trial  court  to  made  an  order  correcting  a  judgment  so 
as  to  award  each  party  the  costs  as  adjusted  after  judgment 
was  reversed  on  appeal  considered. 

Genet  v.  Delaware  cfe  Hudson  Canal  Co.,  136  N.  Y.  217. 

After  verdict  and  before  entr}"^  of  judgment  a  motion  may  be 
made  at  Special  Term  to  charge  a  receiver  with  costs  personally. 

Bowrdon  v.  Ma^lm,,  142  IST.  Y.  669. 

VII.  TEIAL. 

1.  Eight  to  Jiory  Trial. 

Where  plaintiff  in  action  for  malicious  prosecution  tried  at  Special 
Term  could  not  be  heard,  on  appeal,  to  object  to  the  want  of  a 
jury.  hoTw  V.   Weiller,  128  N.  Y.  655. 

Equitable  issues  are  triable  by  a  jury  in  the  discretion  of  the  court. 
Shepa/rd  v.  Manhattan  By.  Co.,  131  N.  Y.  215. 
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An  order  granting  defendant  as  of  right  a  trial  by  jury  of  such 

issues  will  be  reversed.  Id. 

Where  equitable  relief  is  alleged  but  defendants  claim  a  trial  by 

jury  of  any  issue  of  fact,  the  demand  should  be  made  before 

trial.  Lynch  v.  Met.  Elevated  Ry.  Co.,  129  N.  Y.  274. 

Where  a  demand  for  past  damages  is  made  in  a  prayer  for  an 

injunction,  equity  may  retain  jurisdiction  to  close  up  all  matters 

in  dispute.  Id. 

2.  Conduct  of  Trial. 

When  reading  of  law  bv  counsel  ought  not  to  be  permitted. 

Williams  v.  Brooklyn  Elevated  B.  E.  Co.,  126  JST.  Y.  96. 
A  postponement  of  a  trial  for  murder  is  properly  denied  where  it 
IS  not  asked  on  the  ground  of  absence  of  witnesses. 

People  V.  Shea,  147  K  Y.  78. 
What  does  not  constitute  the  separation  of  the  jury  within  the 
meaning  of  chapter  465  of  the  Code  of  Criminal  Procedure. 

People  V.  Hoch,  150  N.  Y.  291. 
An  answer  to  the  hypothetical  question  as  to  the  mental  condi- 
tion of  defendant  at  the  time  of  the  crime  that  witness  did  not 
believe  him  responsible  for  his  acts  may  be  stricken  out. 

People  V.  TuBchewitz,  149  N.  Y.  240. 
Party  must  specify  with  reasonable  clearness  the  point  that  he 
desires  considered  in  order  to  predicate  error  upon  an  exception 
to  the  ruling  against  him. 

Stouter  V.  Manhattan  Ry.  Co.,  127  N".  Y.  661. 
This  rule  should  always  be  applied  when  the  defect  is  not  so 
radical  as  to  be  incapable  of  being  remedied.  Id. 

When  a  formal  exception  need  not  be  taken. 

Mitchell  V.  Turner,  149  K  Y.  39. 
A  certificate  of  acknowledgment  when  read  at  trial  makes  out  a 
prima  facie  case. 

Albany  County  Savings  Bh.  v.  McCarty,  149  !N".  Y.  71. 
An  objection  to  the  competency  of  witnesses  need  only  be  taken 
once.  Carlson  v.  Winterson,  147  N.  Y.  652. 

When  the  right  to  object  to  evidence  is  waived. 

Brady  v.  JSTalh/,  151  N.  Y.  258. 
Whether  or  not  a  new  trial  shall  be  granted  in  a  criminal  case  on 
the  ground  of  a  separation  of  the  jurors  after  the  case  was  sub- 
mitted to  them,  rests  in  the  discretion  of  the  trial  court. 

People  V.  Buchanan,  145  N.  Y.  1. 
Where  an  indictment  for  homicide  contains  two  counts  and  the 
district  attorney  elects,  after  all  the  evidence  is  in,  to  go  to  the 
jury  on  the  second  count  a  refusal  to  strike  out  all  evidence  on 
the  subject  of  the  first  is  proper.  Id. 

Communications  made  to  a  friend  or  to  an  attorney  in  the 
presence  of  a  friend  are  not  privileged  under  section  836  of 
the  Code.  Id. 
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Compelling  a  defendant  in  a  criminal  case  to  stand  up  for  identi- 
fication by  a  witness  is  not  a  violation  of  his  constitutional 
right  not  to  be  compelled  to  be  witness  against  himself. 

People  V.  Go/rdner,  144  K  T.  119. 

Mere  inspection  of  document  produced  upon  notice  does  not 
entitle  it  to  be  put  in  evidence.    Smith  v.  Hents,  131  N.  Y.  169. 

Incompetent  evidence  received  without  objection  may  be  subse- 
quently stricken  out.  Matter  of  Lasah,  131  N.  T.  624. 

Counsel's  address  to  jury  must  relate  only  to  questions  in  case  ; 
otherwise,  where  ground  for  reversal,  judge  presiding  at  trial 
may  control  counsel. 

Williams  v.  BrooTclyn  Ehvated  R.  E.  Co.,  126  IST.  T.  96. 

"When  counsel  undertakes  to  read  the  law  to  the  jury,  the  judge 
may  properly  interpose  to  prevent  it ;  and  if  law  is  correctly 
stated  it  is  no  ground  for  reversal.  Id. 

Where  there  is  no  evidence  to  support  one  of  two  facts,  an  excep- 
tion to  both  is  too  broad  to  raise  a  question  as  to  the  other. 

Moore  v.  N.  Y.  Elevated  R.  R.  Co.,  130  N.  T.  523. 

Where  a  juror  in  a  trial  for  murder  stated  he  had  formed  an 
opinion,  but  notwithstanding  "  thought "  he  could  render  an 
impartial  verdict  accordiag  to  the  evidence,  held,  sufficient 
under  Code  Criminal  Procedure  (§  376). 

PeofU  V.  MarteU,  138  N.  T.  595. 

The  trial  court  may  refuse  to  compel  the  prosecution  to  elect 
whether  they  will  proceed  under  a  count  charging  deliberate 
and  premeditated  murder,  or  another. 

People  V.  Wright,  136  N.  T.  625. 

It  seems  that  a  peremptory  challenge  cannot  be  interposed  in  a 
criminal  case  after  the  juror  has  been  sworn. 

People  V.  Hughes,  137  K  T.  29. 

An  objection,  however,  to  the  court  permitting  such  challenge, 
conceding  the  power  of  the  court  but  objecting  to  the  exercise 
of  its  discretion  upon  disclosed  grounds,  is  not  sufficient  to  raise 
on  appeal  the  objection  of  want  of.  Id. 

TTpon  a  criminal  trial,  the  prosecution  maybe  permitted  to  reserve 
its  right  to  peremptory  challenge  in  each  case  until  after  the 
challenges  on  both  sides  for  actual  bias  have  been  disposed  of. 

People  V.  McGoTiegal,  136  K  Y.  62. 

When  juror  possessing  opinion  is  not  disqualified  as  matter  of 
law.  Id. 

The  people  are  not  required  to  go  through  the  entire  list  of  indi- 
vidual challenges  and  determine  whether  they  will  avail  them- 
selves of  all  of  them  before  the  defendant  can  be  required  to 
make  a  challenge  upon  any  ground.  Id. 

In  ordinary  practice  the  challenges  for  cause  may  be  grouped. 

Id. 

Where  the  challenge  for  bias  is  improperly  overruled,  the  exclu- 
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sion  of  the  juror,  upon  a  peremptory  challenge,  does  not  affect 
the  tenability  of  the  exception.  Id. 

A  question  which  does  not  seek  to  substitute  the  opinion  of  the 
witness  for  the  judgment  of  the  jury  is  permissible. 

MorUmer  v.  Momhattan  By.  Co.,  129  N.  Y.  81. 

An  objection  that  the  question  is  not  within  the  competency  of 
any  witness  challenges  the  competency  of  all  witnesses  on  that 
subject. 

Jefferson  v.  N.  Y.  Elevated  R.  B.  Co.,  132  N.  Y.  483. 

Refusal  to  postpone  a  trial  rests  in  the  discretion  of  the  court. 

Paine  v.  Aldrich,  133  JST.  Y.  544. 

The  attention  of  a  witness  may  be  called  to  his  testimony  before 
the  grand  jury.  People  v.  Sherman,  133  K".  Y.  349. 

"Where  the  complaint  is  verified,  plaintiff  is  not  bound  to  accept 
unverified  answer.  Bogers  v.  Decker,  131  N.  Y.  490. 

It  is  too  late  to  interpose  an  objection  after  an  answer  has  been 
made  to  a  question,  the  remedy  being  to  move  to  strike  out  the 
evidence.  Lvnik  v.  Sheldon,  136  N.  Y.  1. 

On  the  separate  trial  of  a  person  jointly  indicted  with  another 
for  homicide,  it  is  not  error  to  bring  the  latter  into  court  and 
let  him  be  identified  by  a  witness. 

Peofle  V.  Wilson,  141  IST.  Y.  185. 

It  is  competent  for  the  court  to  strike  out  evidence  previously 
admitted  on  its  own  motion.  Id. 

An  extra  allowance  under  section  3372  of  the  Code,  should  not  be 
granted  in  proceedings  under  a  special  act,  but  costs  in  such  an 
action  are  governed  by  section  3240. 

MatUr  of  City  of  BrooUyn,  148  IST.  Y.  107. 

Where  testimony  is  not,  in  its  essential  nature,  incompetent,  all 
grounds  of  objection  which  may  be  obviated  if  they  are  specifi- 
cally stated  must  be  deemed  waived  by  failure  to  specify  them. 

People  V.  Murphy,  135  E".  Y.  450. 

So,  held,  of  the  objection  that  a  certain  document  being  only  col- 
laterally in  issue  could  not  be  established  by  comparison  with 
other  writings  offered  in  evidence.  Id. 

The  fact  that  a  plaintiff  called  a  witness  does  not  absolutely  con- 
clude him  by  an  opinion  of  such  witness,  as  to  the  effect  of  smoke 
from  an  engine  upon  the  plaintiff's  vision. 

MoNama/ra  v.  N.  Y.  Central,  etc.,  B.  B.  Co.,  136  N".  Y.  650. 

"What  subsequent  acts  amount  to  a  denial  of  a  motion  for  nonsuit 
or  a  waiver  of  a  decision  upon  it. 

Burt  v.  Oneida  Com.munity,  137  N.  Y.  346. 

A  party  desiring  to  claim  that  facts  offered  to  be  proved  are  not 
warranted  by  the  pleadings  and  the  issues  made  by  them,  must 
in  some  way  at  the  trial  object  to  the  proof  as  inconrpetent 
under  the  pleadings.  Nieluhr  v.  Schreyer,  135  IST.  Y.  614. 

Unless  the  testimony  of  the  juror  fails  to  meet  the  statutory  re- 
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quirements,  the  decision  of  the  trial  court  in  favor  of  his  com- 
petency is  conclusive  in  the  Court  of  Appeals.  Id. 

An  impersonal  prejudice  on  the  part  of  a  juror  against  persons 
guilty  of  the  crime  with  which  the  defendant  is  charged  will 
not,  as  matter  of  law,  disqualify  him.  Id. 

When,  if  party  is  not  satisfied  with  the  findings  of  fact  on  a  trial, 
he  should  move  for  a  new  trial  and  proceed  to  review  the  action 
of  the  jury  under  Code  Civil  Procedure  (§  1003). 

First  Nat.  Bh.  of  Chicago  v.  Dean,  137  N.  Y.  110. 

Observation  of  the  trial  judge  in  excluding  evidence,  held,  not 
erroneous.  People  v.    Webster,  139  E".  Y.  73. 

A  charge  that  no  wrong  done  by  deceased  to  defendant's  wife 
was  justification,  but  that  if  he  had  been  informed  and  believed 
a  wrong  had  been  done,  this  might  be  considered  in  determin- 
ing motive  and  intent,  held,  no  error.  Id. 

Where  it  was  stipulated  that  the  peremptory  challenges  of  jurors 
should  be  determined  before  they  left  the  witness  stand,  the 
entering  of  a  juror  in  the  jury  box  without  objection  is  not  ob- 
jectionable. People  V.  Miles,  143  K  Y.  383. 

Matter  which  is  improper  or  irresponsive  to  an  inquiry  may  be 
stricken  out  on  motion.  Holmes  v.  Roper,  141  Ilf .  Y.  64. 

Where  a  party  has  failed  to  move  for  the  striking  out  of  such 
evidence,  its  presence  will  not  be  the  ground  for  reversal  on 
appeal.  Id. 

Where  defendant  in  a  criminal  trial  interposes  a  general  plea  of 
not  guilty,  and  a  special  plea  of  former  connection,  there  need 
be  but  one  jury  used.  People  v.  Connor,  142  N.  Y.  130. 

Eules  of  evidence  in  civil  cases  are  also  applicable  in  criminal 
cases  unless  otherwise  provided  by  law. 

Van  Bohhelen  v.  Berdell,  130  IST.  Y.  141. 

It  is  not  requisite  to  establish  the  absolute  certainty  of  the  exist- 
ence of  facts  in  issue. 

Gallagher  v.  Crooks,  132  IST.  Y.  338. 

At  the  close  of  plaintiff's  case  the  court  may  entertain  an  objec- 
tion based  upon  the  insufficiency  of  the  complaint. 

'W'eehs  V.  O'Brien,  141  IST.  Y.  199. 

But  the  defendant  cannot  insist  upon  a  dismissal  of  the  complaint 
where  he  has  elicited  upon  cross-examination  testimony  which 
cures  the  alleged  defect.  Id. 

Upon  a  mdtion  in  arrest  of  judgment  in  a  criminal  case,  the  only 
objections  which  defendant  can  take  are  to  the  jurisdiction  of 
the  court  and  that  the  facts  stated  do  not  constitute  a  crime. 

People  V.  Meahim,  133  N.  Y.  214. 

An  improper  statement  does  not  impose  upon  the  court  the  abso- 
lute duty  of  discharging  the  jury. 

CJiesebrough  v.  Conover,  140  N.  Y.  382. 

Where  a  person  denies  the  conversation  with  a  third  person  with 
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which  he  is  charged,  it  is  competent  to  call  such  third  person 
to  testify  to  the  fact.  Id. 

Where  the  proof  failed  to  show  that  the  town  mentioned  in  the 
indictment  was  in  the  county  specified,  the  court  will  take  judi- 
cial notice  that  it  is.  People  v.  Wood,  131  N.  Y.  617. 

Failure  of  defendant's  counsel  to  cross  examine  rejected  juror  is 
no  ground  for  reversal.  Id. 

!No  error  to  reject  jurors  who  have  conscientious  scruples  against 
rendering  a  verdict  in  a  capital  case.  Id. 

Comments  of  the  court  in  a  criminal  case  in  excluding  testimony 
offered  on  behalf  of  the  defendant  of  a  derogatory  nature  to 
the  witness,  is  error.  People  v.  Wood,  126  N.  Y.  249. 

Error  in  the  exclusion  of  evidence  offered  by  a  defendant  in  a  crim- 
inal case  for  the  purpose  of  showing  insanity  is  not  cured  by 
the  subsequent  admission  of  other  evidence.  Id. 

Euling  that  the  privilege  against  disclosure  of  confidential  com- 
munications is  that  of  the  witness  and  not  the  party  objecting, 
thus  forcing  the  witness  to  decline  to  answer,  is  erroneous.  M. 

The  committing  of  a  witness  for  defendant  to  jail  in  the  presence 
of  the  jury  because  of  the  character  of  his  evidence  is  within 
the  discretion  of  the  judge.        People  v.  Hayes,  140  N.  Y.  484. 

A  stipulation  to  read  evidence  taken  in  a  former  trial  binds  the 
parties  to  read  the  whole  of  such  evidence.  Id. 

The  reading  of  such  evidence  is  subject  to  all  legal  objections. 

Id. 

The  reading  of  a  portion  of  the  executor's  testimony  taken  in  a 
designated  proceeding  only  permits  the  reading  of  such  other 
parts  as  tend  to  explain  the  portions  offered  in  evidence. 

Matter  of  Chamberlain,  140  N.  Y.  390. 

The  trial  court  may  use  its  discretion  in  limiting  the  range  of  in- 
quiry of  counsel.  Gillett  v.  Whiting,  141  N.  Y.  Yl. 

The  people  may  rest  on  giving  proof  of  the  offense  of  destroying 
property  without  proving  the  intention  charged. 

Peoples.  Ka^e,  1^1^.  Y.  111. 

The  accused  may  give  evidence  in  proof  of  justification  of  his  act. 

Id. 

"Whether  a  willful  destruction  was  unlawful  may  be  question  for 
the  jury.  Id. 

"Where  the  main  relief  sought  was  an  injunction  and  the  award 
of  damages  for  past  injuries  merely  incidental  to  the  main  relief, 
a  demand  that  the  two  be  severed  will  be  denied. 

Hunter  v.  Manhattan  By.  Co.,  141  IST.  Y.  281. 

Where  no  objection  is  made  to  omission  to  enter  a  formal  judg- 
ment in  a  prior  issue,  the  omission  is  not  sufiicient  ground  for 
acquittal.  People  v.  Trimble,  131  JST.  Y.  118. 

Order  made  at  close  of  first  trial  and  allowing  defendant  to  an- 
swer over  was  a  judgment  entered  on  the  verdict.  Id. 
159 
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3.  Variance  between  Proof  and  Pleading. 

There  is  not  a  variance  between  complaint  alleging  money  indebt- 
edness and  proof  that  defendant  agreed  to  pay  in  specific 
articles. 

New  Yorh  Wews  Pvb.  Co.  v.  National  Steamship  Co.,  148 
K  T.  39. 

Complaint  may  be  dismissed  where  variance  exists  betweenplead- 
ing  and  proof.  Qallaudet  v.  Kellogg,  133  N.  X.  671. 

It  seems  that  the  Statute  of  Frauds  merely  introduces  a  new  rule 
of  evidence  and  does  not  make  a  contract  not  complying  with  it 
illegal.  Crane  v.  Powell,  139  N.  T.  379. 

In  a  criminal  case  the  evidence  should  be  presented  to  the  jury  so 
that  they  may  appreciate  its  character  and  weight  and  deter- 
mine its  credibility.  People  v.  Fanning,  131  N.  T.  659. 

He  should  not  refrain  from  a  just  and  accurate  presentation  be- 
cause it  may  be  regarded  as  bearing  against  the  accused.      Id. 

Where  the  complaint  demanded  only  equitable  rehef,  and  the 
action  was  tried  as  an  equitable  one,  held,  that  on  a  failure  to 
make  out  an  equitable  cause  of  action  a  refusal  to  award  legal 
relief  was  proper.  Homes  v.  Pohbs,  137 IS^.  T.  465. 

So  held  in  an  action  brought  to  charge  real  estate  under  an  agree- 
ment to  protect  a  grantee  and  mortgage  of  real  estate  subject 
to  mortgage  whose  interests  were  subsequestly  cut  off  by  fore- 
closure. Id. 

An  objection  contained  in  the  answer,  though  not  adduced  by 
defendant  against  testimony  given  on  trial,  may  be  raised  on 
the  pleading.  Meed  v.  MoConnell,  133  IST.  T.  425. 

Where  the  deceased  was  killed  when  actually  engaged  in  work 
in  an  excavation,  the  inference  may  be  drawn  that  the  excava- 
tion was  the  place  furnished  by  the  master  to  work  in. 

Stuber  V.  McEntee,  142  IST.  T.  200. 

4.  Questions  for  Court  and  Jury. 

Where  the  servant  had  knowledge  of  the  Condition  of  the  place 

where  he  worked,  it  is  error  to  submit  that  question  to  the  juTy. 

Kennedy  v.  Manhattan,  By.  Co.,  145  IST.  Y.  288. 

Upon  a  second  trial  of  special  issues,  the  jury  may  return  findings 

contrary  to  those  of  a  former  jury  where  the  matters  are  within 

the  scope  of  the  inquiry  upon  the  second  trial  but  are  not  made 

the  basis  of  any  relief.         Dwnokel  v.  Dunckel,  141 JS".  Y.  427. 

It  is  proper  to  submit  a  question  of  fact  where  the  existence  of 

such  fact  is  manifest  from  undisputed  testimony. 

BoHbins  v.  Springfield  Fire  c&  Marine  Ins.  Co.,  148  "E.  Y.  477. 
On  a  trial  of  an  indictment  for  forgery  in  the  second  degree,  it 
is  error  to  refuse  to  submit  question  of  intent  to  jury. 

Peo2>le  V.  Wimam,,  149  N.  Y.  29. 
Error  in  withholding  from  the  jury  question  of  fact  is  not  cured 
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by  the  fact  that  charge  contains  statement  susceptible  of  a 
construction  as  would  enable  jury  to  consider  some  elements 
of  excluded  question. 

Corn  Mochange  Bk.  v.  American  Dock  c&  Trust  Co.,  149 
N.  Y.  174. 
A  party  is  not  precluded  by  his  request  for  the  direction  of  a  ver- 
dict from  moving  to  go  to  the  jury  on  questions  of  fact. 

S/mltes  V.  /Sickles,  14Y  N.  Y.  704. 
A  mere  surmise  that  there  may  have  been  negligence  is  not  suffi- 
cient to  justify  a  submission  of  the  question  to  the  jury. 

Morris  v.  1.  S.  d:  M.  8.  B.  Co.,  148  N.  Y.  182. 
The  submission  of  the  question  of  the  authority  of  the  president 
of  a  company  to  make  and  execute  a  deed,  and  the  submission 
by  the  court  of  the  question  of  mistake,  does  not  constitute 
a  mistrial  in  an  action  of  ejectment  in  which  it  is  claimed 
there  wag  a  mistake  in  the  deed. 

Be  Forest  v.  Walters,  153  N.  Y.  229. 
When  questions  of  fact  should  not  be  submitted  to  jury. 

Cadwell  v.  Arnheim,  152  N.  Y.  182. 
"When  both  parties  move  for  the  direction  of  a  verdict  they  waive 
their  right  to  have  any  questions  of  fact  submitted  to  the 
jury.  Clason  v.  Baldwin,  152  N.  Y.  204. 

Where  the  evidence  tended  to  show  negligence  on  part  of  defend- 
ant, the  question  should  be  submitted  to  the  jury. 

BiohardsonY.  If.  Y.  Central,  etc.,  B.  B.  Co.,  133 IST.  Y.  563. 

Where  the  testimony  of  a  party  in  his  own  favor  conflicts  with 

the  terms  of  a  written  instrument  made  by  him,  the  question 

is  for  the  jury.        U.  8.  NaL  Bank  v.  Eimng,  131  N.  Y.  606. 

Question  of  what  constitutes  due  diligence  in  the  prosecution  of 

a  claim,  where  it  arises  upon  undisputed  evidence,  may  be  one 

of  fact.  8alt  Springs  Nat.  Bk.  v.  8loan,  135  N.  Y.  3Y1. 

B  seems  that  the  rule  is  the  same  upon  questions  of  negligence 

and  of  probable  cause.  Id. 

What  is  reasonable  time  after  notice  of  termination  of  obligation 

is  generally  a  question  of  law.  Beilly  v.  Bodge,  131  E".  Y.  153. 

Where  the  facts  and  references  are  doubtful  it  may  be  submitted 

to  the  jury.  Id. 

Where  a  party  meets  burden  of  proof  with  his  own  testimony, 

the  jury  may  determine  as  to  its  credibility. 

Joy  V.  Diefendorf,  130  N.  Y.  6. 
The  construction  of  a  disputed  written  instrument  as  to  its  char- 
acter is  for  the  jury.         Covin  v.  Be  Miranda,  140  E".  Y.  662. 
Where  the  evidence  is  contradictory  it  should  all  be  submitted  to 
the  jury.  Bobbins  v.  BoUins,  133  IST.  Y.  597. 

Where  there  is  a  difference  of  opinion  between  experts  a  question 
is  properly  left  to  the  jury. 

Keane  v.  Village  of  Waterford,  130  N.  Y.  188. 
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"Where  it  appeared  that  the  mail  crane,  which  injured  a  brake- 
man  while  climbing  the  side  of  a  car,  was  similar  to  those  used 
at  other  points,  a  submission  of  the  question  of  defendant's 
negligence  in  its  location  was  error. 

SisGo  V.  Lehigh  c&  Hudson  Ewer  E.  Co.,  145  N,  T.  296. 

"Where  a  contract  was  in  writing  and  not  ambiguous  or  equivocal 

it  is  not  competent  to  ask  the  jury  to  determine  its  construction. 

WylUe  V.  Palmer,  137  N.  Y.  248. 
In  a  criminal  case  it  is  error  for  court  to  exclude  corroborative 
evidence  of  defendant's  testimony   and  subsequently  submit 
question  of  defendant's  credibility  to  jury. 

People  V.  Ba/rleri,  149  IST.  Y.  256. 
"What  constitutes  a  reasonable  time  in  withholding  the  prosecution 
of  a  suit  is  a  mixed  question  of  law  and  fact. 

Traders'  Nat.  Bank  v.  Pa/rher,  130  K  Y.  415. 

Plaintiff  does  not  waive  his  right  to  sue  after  expiration  of  a 

reasonable  time.  Id. 

"Where  not  the  facts,  but  the  inferences  drawn  therefrom,  are  in 

dispute,  the  case  should  be  submitted  to  the  jury. 

Lane  v.  Town  of  Hancock,  142  !N".  Y.  510. 

"Where  the  plaintiff  is  unable  to  sustain  the  burden  of  proof,  a 

new  trial  or  nonsuit  may  be  directed.  Id. 

5.  Charge. 

It  is  not  errror  to  charge  that  one  hiring  a  wharf  is  not  relieved 
from  examining  it  by  a  statement  that  it  is  all  right. 

Vroman  v.  Eogers,  132  IST.  Y.  167. 

When  refusal  to  charge  that  there  is  no  evidence  justifying  a 
finding  that  the  condition  of  plaintiff  was  attributable  to  the 
injury  is  erroneous.  Sa/iimby  v.  City  of  Eoehester,  145  !N".Y.  81. 

It  is  error  to  charge  so  as  to  not  clearly  state  the  rule  in  relation 
to  the  consideration  of  defendant's  intoxication  on  the  question 
of  motive.  People  v.  Corey,  148  N.  Y.  476. 

A  refusal  to  charge  propositions  which  would  set  up  an  unsafe 
and  inaccurate  standard  by  which  to  guide  the  judgment  is 
not  erroneous.  People  v.  Johnson,  140  IN.Y.  350. 

An  improper  reference  of  counsel  to  jury  is  cured  when  court 
orders  objectionable  words  stricken  out  and  charges  jury  on 
that  point.  People  v.  Hoch,  150  N.  Y.  291. 

"When  defendant  cannot  complain  of  an  instruction  that  words 
claimed  to  be  libelous  have  only  the  milder  of  the  two  mean- 
ings. _  Mattice  v.  Wilcox,  149  IST.  Y.  624. 

In  action  for  ^injuries  alleged  to  have  been  caused  by  acts  of 
defendant  in  frightening  plaintiff's  horse,  defendant  is  entitled 
to  have  jury  charged  that  no  recovery  could  be  had  without 
proof  of  frightening  of  the  horse  was  the  cause  of  the  accident. 

Mitchell  V.  Turner.  149  N.  Y.  39. 
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The  judge  may  use  such  language  as  he  deems  fit  so  long  as  he 
states  the  true  legal  rule.  Id. 

A  charge  as  to  definition  of  "  reasonable  doubt "  held  proper. 

People  V.  Barher,  153  JS".  Y.  111. 
It  is  not  error  for  the  court  to  refuse  to  charge  in  the  language 
of  an  elementary"  writer,  provided  the  charge,  as  given,  covers 
the  points  raised  in  the  case. 

People  V.  Wwyman,  128  IST.  Y.  585. 
■Charge  in  criminal  case  as  to  nature  of  reasonable  doubt,  sus- 
tained. People  V.  Hughes,  137  N.  Y.  29. 
"Where  it  appears  that  the  libelous  article  was  published  hastily, 
and  that  no  inquiry  as  to  the  truth  of  the  charges  was  made, 
the  court  is  justified  in  charging  that  the  publication  was  made 
wantonly,  recklessly,  etc. 

Turton  v.  New  York  Recorder  Co.,  144  N.  Y.  144. 
It  is  within  the  power  of  the  court,  when  the  counsel  of  the 
parties  are  present,  to  recall  the  jury  after  its  retirement  and 
further  charge. 

Phillips  V.  N.  Y.  Central,  etc.,  B.  B.  Co.,  127  N.  Y.  657. 
The  practice  of  seizing  upon  detached  portions  of  disputed  evi- 
dence and  requiring  a  conditional  charge  that,  if  a  certain 
portion  of  such  evidence  is  believed,  the  verdict  should  be  in 
accordance  therewith,  is  not  to  be  commended. 

Holcomh  V.  Town  of  Champion,  affirmed  on  opinion,  128 
K  Y.  599. 
Issue  was  one  of  estoppel  only.     It  is  not  prejudicial  error  to  re- 
fuse to  charge  that  there  was  no  inconsistency  between  plain- 
tiff's attempt  to  enforce  it  against  other  parties. 
SUllmgs  V.  Haggerty,  affirmed  without  opinion,  126  IT.  Y.  638. 
The  jury  may  properly  be  instructed  on  the  whole  case  that  the 
plaintiff  is  bound  to  establish  the  fact  by  a  preponderance  of 
evidence,  when  he  only  makes  one  prima  facte  case. 

Farmers'  Loam,  di  Trust  Co.  v.  Siefke,  144  N.  Y.  354. 

Charge  that,  if  plaintiff  willfully  violated  the  rule  prohibiting 

passengers  from  riding  on  the  step  when  the  car  was  in  motion, 

he  could  not  recover,  was  properly  refused  where  there  was 

no  evidence  of  willful  violation. 

Medler  v.  Atlantic  Ave.  B.  B.  Co.,  affirmed  without  opin- 
ion in  126  ISr.  Y.  669. 
An  error  must  be  cured  by  subsequent  instructions  clearlyput. 

Whitten  v.  Fitzwater,  129  IST.  Y.  626. 
An   exception  to   a  charge  fairly  made  regarding  defendant's 
character  is  not  available  for  reversal. 

People  V.  Brooks,  131  IST.  Y.  321. 
Erroneous  instructions  can  be  effectually  cured  only  by  their 
withdrawal  in  terms  explicit,  and  unequivocal. 

PhilUps  V.  N.  Y.  Central,  etc.,  B.  B.  Co.,  127  N.  Y.  657. 
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Subsequent  charge  by  judge  with  the  request  of  counsel  must  be 

assumed  to  instruct  the  jury  as  effectually  as  if  the  court  had 

not  previously  declined.  '       Id. 

It   is    not  error   to   charge  that  good  character  is  of  no  avail 

where  a  crime  is  proved  beyond  doubt. 

People  V.  Sweeney,  133  IST.  Y.  609. 
Heading  to  the  jury  by  the  judge  of  extracts  from  a  reported 
case,  laying  down  legal  principles,  furnishes  no  ground  for 
exception. 

People  V.  Mmnaugh,  131  1^.  T.  563. 
Upon  the  trial  of  an  indictment  for  murder,  refusal  of  the  judge 
to  further  instruct  the  jury  after  they  had  retired  a  second 
time  as  defendant's  counsel  was  absent,  held,  not  to  be  a  viola- 
tion of  the  requirement  of  Code  Criminal  Procedure  (§  427). 

Peojple  V.  Parker,  137  ]N.  Y.  535. 
"Where  a  particular  request  to  charge  in  a  criminal  case  has 
been  fully  covered  in  the  charge  as  delivered,  the  refusal  of 
the  court  to  again  charge  it  specifically  is  discretionary. 

Peo;pl6  V.  Harris,  136  N.  Y.  423. 
A  charge  that  a  fact  is  of  no  consequence,  followed  bj'^  a  state- 
ment that  it  might  be  considered,  is  not  suflicient  for  reversal. 
Emller  v.  Town  of  WallUll,  132  ]^.  Y.  222. 
"Where  a  portion  of  a  charge  excepted  to  is  correct  in  part  and 
no  qualification  is  suggested,  a  general  exception  cannot  be 
sustained.  Wdls  v.  Higgins,  132  N".  Y.  459. 

It  is  not  ground  for  reversal  to  charge  that  good  character  can 
be  considered  as  to  whether  defendant  is  telling  the  truth. 

People  V.  Formosa,  131  I:^.  Y.  478. 

It  is  not  error  to  allow  jury  to  take  the  instrument  on  which 

the  prosecution  is  founded.  Id. 

A  charge  that  there  is  no  presumption  to  be  taken  against  a 

defendant  because  he  does  not  take  the  witness  stand  is  not 

erroneous.  People  v.  Hayes,  140  N.  Y.  484. 

The  court  is  not  bound  to  put  a  proposition  as  formulated  by 

counsel. 

Crosby  v.  Pelamare  and  Hudson  Canal  Co.,  141  N.  Y.  589. 
"Where  the  evident  meaning  of  the  judge's  charge  was  in  har- 
mony with  the  context,  it  cannot  be  construed  alone. 

Randall  v.  Packard,  142  N.  Y.  47. 
After  both  parties  have  made  requests  to  charge,  the  first  party 
cannot  be  again  heard  to  present  further  charges. 

CNeil  V.  Dry  Dock,  East  Broadway,  etc.,  Ji.  R.  Co.,  129 
K  Y.  125. 
A  counsel  cannot  unreasonably  prolong  a  trial.  Id. 

6.  Directing  Verdict. 
"Where  there  is  no  evidence  upon  an  issue,  or  the  weight  of  evi- 


Practice,  VII.  2535 

Practice —  Continued. 

dence  so  preponderates  that  a  verdict  against  it  would  be  set 
aside,  it  is  the  duty  of  the  court  to  nonsuit. 

Hemmens  v.  Nelson,  138  N.  Y.  517. 
Circumstances  under  which  it  is  the  duty  of  the  trial  judge  to 
nonsuit  or  direct  a  verdict. 

Linhauf  v.  Lombard,  137  IST.  Y.  417. 
"When  a  fact  should  be  deemed   conclusively   established,    and 
should  not  be  submitted  to  the  jury. 

Page  v.  KreTcey,  137  IST.  Y.  307. 
"What  does  not  constitute  a  nonsuit,  but  a  dismissal  on  the  merits. 

Blmen  v.  Robinson,  152  ]!f .  Y.  333. 
"Where  a  complaint  is  dismissed  upon  the  plaintiff's  own  showing, 
it  should  not  be  "  upon  the  merits." 

Knight\.  Sacketts  &  Wilhehns  Lithographing  Co.,  141  ]!T.  Y. 
404. 
"Where  the  facts,  if  decided  in  his  favor,  would  entitle  a  party  to 
recover,  the  complaint  should  not  be  dismissed. 

Pratt  V.  Dwelling  House  Mut.  Fire  Lns.  Co.,  130  N.  Y.  206. 

Where  an  exception  is  taken  to  a  nonsuit,  it  is  not  necessary  to 

request  that  all  or  one  particular  question  be  submitted  to  the 

jury.  ...  .  ^^■ 

A  motion  for  a  nonsuit  or  to  dismiss  the  complaint  must  specify 
the  defects  supposed  to  exist  to  be  effectual. 

Quinlan  v.  Welch,  141  JST.  Y.  158. 

Motion  to  dismiss  the  complaint  are  usually  ineffectual  unless  the 
grounds  upon  which  it  is  based  are  specified. 

Gerding  v.  HasTcin,  141  N.  Y.  514. 

"When  nonsuit  is  granted,  and  hearing  proceeds,  judgment 
rendered  in  favor  of  defendant  is  to  be  considered  as  upon  the 
merits. 

ColumMa  Bh.  v.  Gospel  Tabernacle  Church,  127  JST.  Y.  361. 

The  judgment  being  in  form  upon  the  merits,  plaintiff  should 
have  moved  to  set  the  same  aside  for  irregularity.  Ld. 

Where  plaintiffs  conceded  the  issue  was  one  of  fact,  but  both 
parties  asked  the  court  to  direct  a  verdict,  it  is  no  error  for  the 
court  to  do  so.  Peck  v.  Phenix  Lns.  Co.,  130  IST.  Y.  160. 

TJpon  appeal  the  question  is  whether  the  evidence  supported  the 
conclusions  of  fact  made  by  the  court.  Id. 

A  refusal  to  find  upon  a  question  of  fact  when  requested,  or  find- 
ing without  any  evidence  to  sustain  it,  is  a  ruling  upon  a  ques- 
tion of  law.  Van  PoMelen  v.  Berdell,  130  N.  Y.  141. 

An  exception  to  a  ruling  of  law  serves  as  notice  of  intention  to 
raise  the  question  of  error.  Id. 

7.  Verdict. 

When  a  refusal  to  find  a  fact  is  not  tantamount  to  a  finding 
against  it.  Oalle  v.  Tode,  148  N.  Y.  270. 
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Exceptiou  to  a  finding  raises  the  question  as  to  whether  there 
was  any  evidence  tending  to  support  the  finding. 

Hughes  v.  Met.  ElevaUd  By.  Co.,  130  'E.  T.  14. 
Where  no  evidence  exists  to  support  a  proposed  finding  the  court 
should  refuse  the  whole  request. 

Koehler  v.  Hughes,  148  N.  Y.  50T. 
The  Court  of  Appeals  will  not  review  the  exercise  of  the  discre- 
tion of  the  court  below,  which  has  the  power  to  impose  the 
costs  iu  a  proceeding  for  the  distribution  of  surplus  moneys. 

Hymom  v.  Hauff,  138  N.  Y.  48. 
In  an  action  against  an  elevated  railroad  a  refusal  to  find  that 
the  proximity  of  the  station  was  a  convenience  to  the  tenants 
of  the  abutting  premises,  and  that  thousands  of  persons  on  the 
way  to  and  from  it  passed  plaintiif 's  store  whereby  the  busi- 
ness was  benefitted  and  the  rental  increased,  held,  no  error. 

Adler  v.  Mefy-opoUtcm  Elevated  By.  Co.,  138  IST.  Y.  1T3. 

8.  Trial  by  Court. 

In  an  equity  action,  where  a  question  of  fact  covering  the  whole 
case  is  submitted  to  the  jury,  and  the  right  to  the  equitable 
relief  sought  follows  upon  the  adoption  by  the  court  of  the 
findings  of  the  jury,  the  court  may  at  once,  upon  adoption  of 
the  finding,  direct  judgment  without  further  trial.  In  such 
case  the  omission  of  the  court  to  make  findings  of  fact  and 
law  is  an  irregularity  merely;  the  remedy  of  the  defeated 
party,  if  he  is  entitled  to  any  relief,  is  by  motion,  not  by  appeal. 
Hooker  v.  City  of  Bochester,  126  E".  Y.  635. 

An  action  by  a  creditor  to  enforce  a  trust  created  by  the  debtor 
for  the  plaintiff's  benefit  for  an  accounting,  and  the  application 
of  the  funds  in  the  hands  of  defendant  to  the  payment  of  the 
debt,  is  in  equity  and  triable  by  court. 

Pendergast  v.  Greenfield,  12Y  IS".  Y.  23. 

The  absence  of  the  judge  on  a  trial  without  a  jury  during  the 
giving  of  testimony  which  was  conceded  by  both  parties  will 
not  require  the  setting  aside  of  his  judgment. 

Crooh  V.  Hcmilm,,  140  IST.  Y.  297. 

The  reading  by  the  judge  of  evidence  taken  out  of  court  may  be 
dispensed  with  where  the  counsel  agree  or  orally  state  to  the 
judge  what  the  evidence  contains.  Id. 

Prescription  ;  See  Adverse  Possession  /  Highnjoa/ys. 

Presumption ;  See  Evidence. 

Principal  and  Agent ;  See  Agency. 

Principal  and  Surety ;  See  Surety. 
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Privacy. 

The  right  of  privacy  dies  with  the  person. 

Solwyler  v.  Owrtis,  147  N.  Y.  434. 

"What  rights  the  relatives  have  to  protect  the  memory  of  deceased, 

considered.  Jg^ 

Private  Way ;  See  Easements. 

Privileged  Communications  ;  See  Libel  cmd  Slander ;  Witness. 

Process;  See  Arrest;    AttaohTnent ;  Execution;   Habeas  Corpus: 
Injwnotion  /  Practice. 

Prohibition,  Writ  of ;  See  Injimction. 

Promise  ;   See  Bills  am,d  Notes  ;  Stabuie  of  Frauds. 

What  constitutes  an  absolute  promise  to  pay  a  debt  by  one  cred- 
itor of  all  the  debtor's  property. 

Clark  V.  Howa/rd,  150  IST.  Y.  232. 

A  creditor  promising  to  pay  debtor's  debts  may  be  sued  by  another 
creditor  who  was  not  privy  to  the  contract  or  consideration.  Id. 

A  making  of  a  note  by  a  debtor  of  a  corporation,  at  the  request 
of  one  of  its  officers,  in  order  to  raise  money  with  which  to  pay 
the  maker's  debt  to  the  corporation,  furnishes  no  considera- 
tion for  the  promise  by  the  officer  individually  to  renew  the 
note.  Arend  v.  Smith,  151  N.  Y.  502. 

Where  a  debtor  transfers  property  to  another  in  consideration 
of  an  agreement  by  the  transferee  to  assume  and  pay  the  debt, 
such  promise  is  not  within  the  Statute  of  Frauds. 

First  Nat.  Bh.  of  Sing  Simg  v.  Chalmers,  144  N.  Y.  432. 

An  oral  promise  to  indemnify  a  person  for  becoming  indorser  on 
a  note  for  a  third  person  is  not  within  the  Statute  of  Frauds. 

Jones  V.  Bacon,  145  N.  Y.  446. 

In  order  to  entitle  a  stranger  to  a  covenant  to  enforce  it,  it  is 
essential  that  the  relation  of  debtor  and  creditor  shall  exist 
between  the  grantor  and  such  person. 

Dwrnherr  v.  Rau,  135  N.  Y.  219. 
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Promise  of  Marriage ;   See  Breach  of  Promise  of  Ma/rriage. 
Promissory  Notes  ;   See  Bills  and  Notes. 
Public  Lands  ;   See  Title  to  Zand. 
Public  Parks ;  See  New  Torh  City. 
Public  Schools  ;   See  Schools. 
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Purchase  for  Value;  See  Bills  cmd  NoUs ;  Chattel  Mortgage; 
Recording  Cowoeyamxies ;  Sales;  Vendor  and  Purchaser. 

Q. 

Quarantine  ;   See  Health  Lawo. 

Where  certificate  of  U.  S.  consul  as  to  character  of  shipper  of 
rags  is  lacking,  the  cargo  may  be  held  for  disinfection. 

Lochwood  V.  Bartlett,  130  K  T.  340. 
Charges  for  disinfection  coUeoted  by  duress  may  be  recovered. 

Id. 

Questions  of  Law  and  Fact ;   See  Practice. 

Quia  Timet ;   See  Cloud  on  Title ;  Equity. 

Quo  "Warranto  ;   See  Elections ;  Office. 

The  judgment  in  a  qv^  wa/rramto  proceeding  to  try  the  title  of 

the  respondent  to  an  oflBce  cannot  provide  for  the  inducting  of 

the  relator  into  such  office ;   mandamus  is  the  proper  remedy. 

People  ex  rel.  Sears  v.  Toby,  153  K  T.  381. 

R. 

Racing  Associations ;   See  Betting  and  Qarthmg. 

The  rules  of  the  jockey  club  permit  it  to  exclude  a  person  guilty 
of  dishonest  practices,  and  is  not  unreasonable. 

Ora/wnam,  v.  Westchester  Pacing  Ass'n,  153  N.  T.  M9. 

A  decision  of  the  jockey  club  ruling  a  person  off  the  turf  justifies 
the  association  in  excluding  such  person  from  its  grounds.    Id. 

The  Civil  Eights  Act  of  1895  confers  no  absolute  right  of  admis- 
sion to  a  pubhc  race  meeting  on  the  person  who  has  been  ruled 
off  the  turf.  Jd. 

Railroads  ;  See  Carriers ;  Eminent  Domain' Mecham,ic^ s lAen ;  Mu- 
nicipal Corporations;  Negligence;  Pa^pid  Transit;  Street 
Ra%lroads. 

I.    As    COKPOEATIONS. 
II.    CoNSTEtrCTION. 

(a)  Generally. 

(b)  Elevated  Roads. 

III.  Opeeation. 

(o)  Duties  to  Passengers. 

(&)  Track,  Qround,  Fences,  Highways. 
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(c)  Running  of  Trains, 

(d)  Duties  to  Servants, 

ly.  Toll  and  Charges. 

Y.    MOKTGAGES. 

I.  AS  COEPORATIONS. 

A  railroad  company  is  not  subject  to  the  provisions  of  Laws  1884 
(chap.  252,  §  12),  as  amended  by  Laws  1889  (chap.  531),  requir- 
ing the  approval  of  the  railroad  commissioners  and  the  consent 
of  abutting  property  owners,  as  it  is  within  the  saving  clause 
of  section  18. 

Hudson   Rvoer  Telephone  Co.  v.    Watervliet  Tv/rnpihe  (& 
By.  Co.,  135  N.  T.  393. 

"When  a  street  railroad  may  use  streets  other  than  those  named 
in  its  articles  of  association. 

BrooMyn    Heights    It.  It.  Co.   v.    City  of  BrooTclyn,  152 
ISr.  Y.  244. 

The  Rapid  Transit  Acts  do  not  contemplate  nor  permit  a  lease  in 
perpetuity. 

Sun  Printing  cmd  Pub.  Ads' n  v.  Mayor,  152  N.  Y.257. 

The  Rapid  Transit  Acts  do  not  contravene  the  provisions  of  arti- 
cle 8,  section  10,  or  article  3,  section  18  of  the  Constitution, 
and  are  valid.  Id. 

A  street  railway  constructed  and  owned  by  a  city,  after  a  failure 
of  private  enterprise  to  do  so,  is  for  "  a  city  purpose,"  within 
the  meaning  of  article  8,  section  10  of  the  Constitution.        Id. 

The  provisions  of  Laws  1846  (chap.  216),  incorporating  the  Hud- 
son River  R.  R.  Co.,  as  amended  by  Laws  1848  (chap.  30,  §  5), 
authorizing  the  directors  to  adopt  a  new  and  altered  location  of 
the  route,  in  their  discretion,  by  filing  a  map  of  the  course  as 
altered,  conveyed  no  title  to  the  lands  embraced  in  such  altered 
route. 

W.  Y.  Central,  etc.,  R.  R.  Co.  v.  Aldridge,  135  IST.  Y.  83. 

It  seems  that  the  act  of  1848  applies  to  what  is  in  reality  only  an 
alteration.  Id. 

The  filing  of  a  map  by  the  company  for  the  purpose  of  making 
an  addition  to  its  original  course  will  not  affect  the  power  of 
the  commissioners  of  the  land  office  to  make  a  grant  of  lands 
under  water  to  an  upland  proprietor.  Id. 

If  the  commissioners  have  already  conveyed  the  lands  to  the 
owner  of  the  uplands,  then  the  company  must  negotiate  with 
their  grantee.  Id- 

A  grantor  on  conveying  originally  to  a  railroad  a  strip  of  land 
partly  below  and  partly  above  high-water  mark,  only  vests  the 
company  with  a  fee  for  the  purposes  embraced  in  its  charter. 

Id. 

"Where  a  stockholder   dies  after  paying  a  first  installment  on 
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stock,  and  his  personal  representative  refuses  to  pay  the  other 
installments,  the  right  to  make  the  exchange  of  stock  is  gone. 
Brno  V.  Iowa  Central  R.  Co.,  144  JST.  Y.  426. 
A  lease  by  a  railroad  authorized  to  operate  a  street  surface  rail- 
road, whose  tracks  cross  those  of  a  steam  railroad  at  grade,  con- 
fers upon  the  lessee  no  greater  rights  than  the  lessor  had. 

Port  Richmond  da  Prohibition  Pa/rh  R.  R.  Co.  v.  Stolen 
Island  R.  T.  R.  R.  Co.,  144  IST.  Y.  445. 
Use  of  a  crossing  for  four  months  by  permission  pending  negotia- 
tions for  an  agreement,  gives  no  right  to  use  the  crossing.    Id. 
"What  lease  of  franchises  by  the  owner  of  the  tracks  to  a  rival  of 
another  party,  subject  to  the  rights  of  the  latter,  does  not 
justify  a  breach  of  the  agreement  by  the  other  party. 

Prospect  Park  c&  Coney  Islamd  R.  R.  Co.  v.  C.  I.  &  B.  R. 
R.  R.  Co.,  144  ]Sr.  Y.  152. 
The  use  of  the  trolley  system  by  one  of  the  parties  to  an  agree- 
ment is  not  the  use  of  "  steam  "  as  a  motive  power.  Id. 
A  condition  that  no  passenger  shall  be  charged  more  than  a  spe- 
cified sum  for  a  continuous  ride  from  or  to  such  an  extension, 
is  a  substantial  compliance  with  the  provisions  of  the  statute 
that  but  one  fare  shall  be  exacted  on  the  question. 

Beekman  v.  Third  Ave.  R.  R.  Co.,  153  N.  Y.  144. 
"What  extensions  of  an  existing  railroad  may  be  made  at  a  sale  by 
order  of  common  council.  Id. 

What  condition  of  granting  its  consent  the  common  council  can- 
not impose.  Id. 
The  provisions  of  the  Kapid  Transit  Act  of  1875  are  not  violated  or 
rendered  ineffective  by  the  grant  of  a  conditional  instead  of  a 
complete  and  absolute  franchise. 

Matter  of  Atlantic  Ave.  El.  R.  R.  Co.,  136  K  Y.  292. 

Circumstances  which  will  not  prevent  the  elevated  company  from 

acquiring  its  franchise  or  capacity  as  a  corporation,  or  from 

taking  proceedings  to  determine  the  construction  of  its  road. 

Id. 
A  further  provision  in  the  proposed  agreement  which  forbids  the 
maintenance  of  its  road  by  the  elevated  company,  if  the  con- 
tract bv  the  parties  should  be  terminated,  is  not  unreasonable. 

Id. 
Certificates  issued  by  a  receiver  of  a  railroad  who  was  appointed 
in  an  action  to  which  all  the  bondholders  were  not  made  parties 
are  not  entitled  to  priority  over  the  bonds  held  by  the  persons 
so  omitted.  Stevens  v.  Central  National  Bk.,  144  N".  Y.  50. 

Provisions  of  Laws  1892,  chapter  711  (§§  2  and  3),  defining  a 
day's  labor  and  providing  for  proportionate  compensation  for 
fractional  parts  of  a  day,  are  not  penal  in  their  nature. 

People  V.  Phyfe,  136  JST.  Y.  554. 
Turnpike  company  authorized  by  statute  Laws  1862,  chapter  233, 
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to  construct  railroad  tracts,  held,  entitled  to  use  the  single 
trolley  system. 

Jkudson  Bwer  Telephone  Co.  v.  Watervliet  Turnpihe  <&  Ry. 
Co.,  135  N.  Y.  393. 

The  fact  that  that  system  was  not  in  use  or  discovered  at  the 
time  of  the  passage  of  the  enabling  act,  will  not  restrict  the 
powers  of  the  corporation.  Id. 

The  railroad  is  not  irrevocably  bound  by  its  original  choice  of  a 
motive  power,  but  may  change  same  with  consent  of  common 
council.  Id. 

II.  CONSTRUCTIOK 
(a)  Generally. 

A  railroad  cannot  by  virtue  of  sections  24  and  28  of  the  General 
Railroad  Act  of  1850  obstruct  a  street  though  it  substitutes  an- 
other. Buchholz  V.  N.  Y.,  L.  E.  &  W.  E.  B.  Co.,  148  N.  Y.  640. 

The  construction  of  an  approach,  under  chapter  702  of  the  Laws 
of  1872,  to  a  bridge  over  4th  Avenue  at  42d  Street  was  a 
change  of  grade  ;  liabilities  of  a  railroad  company  to  abutting 
owners,  considered. 

Talbot  V.  N.  Y.&H.  B.  B.  Co.,  151  K  Y.  155. 

^"When  court  should  appoint  commissioners  to  estimate  compensa- 
tion for  lands  taken  by  railroads. 

Matter  of  Southern  Bouleva/rd  B.  B.  Co.,  146  N.  Y.  352. 

The  power  to  appoint  commissioners  given  to  the  Supreme  Court 
by  the  General  Railroad  Law  is  not  affected  by  chapter  723, 
Laws  1887,  in  relation  to  the  Southern  Boulevard.  Id. 

"Where  proof  of  the  actual  rentals  of  plaintiff's  property  cannot 
be  given,  proof  of  the  depreciation  in  rental  values  of  similar 
properties,  etc.,  may  be  shown. 

Cook  V.  New  York  El.  B.  B.  Co.,  144  N.  Y.  115. 

Expert  testimony  is  admissible  in  such  an  action  to  establish  fee 
and  rental  values.  Id. 

"Where  property  owners  refuse  consent,  the  Supreme  Court  may 
determine  whether  it  should  authorize  the  act  proposed. 

Matter  of  East  Biver  Bridge  Co.,  143  IST.  Y.  249. 

"Where  the  commissioners  decide  adversely  to  the  construction 
proposed,  their  decision  is  final.  Id. 

"Where  there  is  no  assurance  of  capital  sufficient  to  pay  property- 
holders  and  to  complete  the  construction,  the  confirmation  of 
the  report  will  be  denied.  Id. 

The  provision  of  section  18  of  article  3  of  the  Constitution  went 
into  effect  January  1,  1896,  and  until  such  time  the  General 
Term  continued  to  have  jurisdiction  applications  for  appointment 
of  commissioners  to  decide  if  street  railroad  should  be  con- 
sfcructGcI 

Matter  of  Board  of  Bapid  Transit  Bailroad,  147  IS".  Y.  260. 
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The  commissioners  of  the  land  office  have  power  to  grant  lands 
under  water  to  a  railroad  company  to  be  used  for  the  purposes 
of  its  road,  although  the  company  is  not  an  adjacent  riparian 
owner.  Saunders  v.  If.  Y.G.&M.  R.  R.  R.  Co.,  lU  If.  J.  15. 

Such  grant,  however,  does  not  extinguish  or  impair  the  right  of 
the  upland  owner  to  access  to  the  river,  and  to  make  a  landing. 

& 

Where  the  roadbed  of  a  railroad  company  is  on  land  granted  to  it 
by  the  state,  it  is  the  duty  of  the  company  to  construct  and 
maintain  convenient  roads  across  or  under  its  road.  Id. 

Lauds  under  water  may  be  taken  by  condemnation  proceedings 
by  a  railroad.        Xerr  v.  West  Shore  R.  R.  Co.,  127  JST.  Y.  269. 

A  railroad  company  cannot  condemn  lands  for  purposes  other 
than  those  of  the  railroad  proper. 

In  re  Rochester  <&  Glen  Ilamen  R.  R.  Co.,  appeal  dismissed, 
128  K  T.  611. 

"When  lands  necessary  for  the  purpose  of  rapid  transit  have  been 
as  much  appropriated  to  that  exclusive  use  as  though  it  had 
been  so  declared  by  special  enactment. 

Suburha/n  Rapid  Transit  Co.  v.  Mayor,  etc.,  of  N.  T.,  128 
N.  T.  510. 

Upon  obtaining  the  necessary  consents  of  the  public  authorities 
and  the  property  owners,  the  corporation  acquires  an  inde- 
structible franchise,  in  the  exercise  of  which  the  condemnation 
of  the  land  is  but  an  incident.  Id. 

A  corporation  created  under  this  act  commences  its  existence 
with  all  its  plans  determined  for  it,  and  the  inchoate  character 
as  to  the  construction  and  operation  which  appertains  to  a  cor- 
poration organized  under  the  General  Eailroad  Act,  even  after 
its  incorporation,  does  not  attach  to  it.  Id. 

In  the  absence  of  express  language  no  implication  of  an  intention 
on  the  part  of  the  legislature  to  supersede  the  prior  devolution 
of  property  to  the  puplic  uses  of  a  railroad  can  be  predicated 
upon  general  terms  of  an  act  which  does  not  require  such  a 
construction  to  be  put  upon  it.  Id. 

Substantial  compliance  with  the  statute  requiring  the  record  of 
award  is  sufficient. 

Morgan  v.  N.  Y.  cfe  Mass.  Ry.  Co.,  130  IST.  Y.  692. 

A  determination  of  the  value  of  property  in  condemnation  pro- 
ceedings under  the  General  Railroad  Act,  held,  to  be  conclusive 
upon  the  owner  who  had  previously  commenced  an  action  for 
an  injunction.      Oherfelder  v.  Met.  El.  Ry.  Co.,  138  IST.  Y.  181. 

The  General  Term  has  power  to  review  the  report  of  commission- 
ers appointed  under  the  General  Railroad  Act  to  award  dam- 
ages.    Matter  of  Southern  Boulevard  R.  R.  Co.,  143  N".  Y.  253* 

"Where  the  General  Term  directs  a  new  appraisal,  the  second 
report  is  final  and  conclusive  both  as  to  law  and  facts.  Id. 
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When  a  railroad  corporation  does  not  forfeit  its  charter  by  failure 
to  extend  road. 

I'eqple  v.  Ulster  &  Delaware  E.  E.  Co.,  128  N.  Y.  240. 

The  filing  of  a  certificate  of  railroad  commissioners  practically 
abolishes  the  penalty  imposed  by  the  act  of  1874,  in  certain 
cases,  and  while  there  is  no  retroactive  operation,  yet  since 
there  is  no  clause  in  the  amendatory  act  saving  pending  prose- 
cutions from  its  effect,  all  actions  in  vrhich  judgments  had  not 
been  obtained  were  left  subject  to  the  rule  created  by  the 
amendment  and  the  certificate  becomes  a  bar  to  such  an  action. 

Id. 

Yerification  of  a  petition  by  the  attorney  in  condemnation  pro- 
ceedings is  sufficient  when  he  was  duly  authorized  to  so  verify. 
Matter  of  St.  Lawrence  c&  Adirondack  E.  E.  Co.,  133  N.  Y.  270. 

(ta)  Elevated  Boads. 

Where  the  plaintiff  conveys  the  abutting  premises,  pendente  lite, 
to  one  not  a  party  to  the  action,  he  thereby  deprives  himself 
of  the  right  to  injunctive  relief  or  to  damages  accruing  subse- 
quent to  the  conveyance. 

EegramY.  New  Torh  El.  E.  E.  Co.,  147  IST.  Y.  135. 

The  right  to  a  jury  trial  on  the  question  of  past  damages,  where 
the  premises  in  question  are  conveyed  during  the  pendency  of 
the  action,  is  waived  by  defendant's  failure  to  take  steps  to 
obtain  one  or  to  object  to  a  trial  at  an  equity  term.  Id. 

In  such  case,  however,  the  court  having  obtained  jurisdiction, 
may  retain  it  and  award  the  past  damages  sustained.  Id. 

Leasing  of  an  elevated  railroad  does  not  abate  condemnation  pro- 
ceedings.    Matter  of  N.  Y.  Elevated  E.  E.  Co.,  133  IST.  Y.  690. 

Where  there  is  a  finding  that  there  were  no  actual,  substantial  or 
peculiar  benefits  to  plaintiff's  property  arising  from  the  con- 
struction and  operation  of  the  elevated  railroad,  a  refusal  to 
find  that  the  easements  taken,  aside  from  the  damage  to  the 
land,  had  in  themselves  only  a  nominal  value,  is  not  ground  for 
reversal.  Cook  v.  New  York  El.  E.  E.  Co.,  144  N.  Y.  116. 

A  surrender  of  a  lease  to  allow  partition  of  property,  held,  to  oper- 
ate to  continue  proceeding  title  as  against  railroad. 

Witman-k  V.  New  York  El.  E.  E.  Co.,  149  N.  Y.  393. 

In  an  action  against  an  elevated  railroad,  a  renewal  lease  is  admis- 
sible to  show  continuance  of  a  preceding  title.  Id. 

It  is  not  error  to  admit  in  evidence  a  tabulated  statement  of  rents 
which  have  been  testified  to.  Id. 

When  a  grantor  does  not  abandon  easement  by  a  transfer  of  the 
property.     Foote  v.  Metropolitan  El.  E.  E.  Co.,  147  N.  Y.  367. 

What  constitutes  an  abandonment  of  easements  by  an  abutting 
owner  to  an  elevated  railroad, 

Wa/rd  V.  MetropoUtam,  El.  E.  E.  Co.,  152  N".  Y.  39. 
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What  is  sufficient  notice  to  an  intending  purchaser  of  abutting 
property  on  an  elevated  railroad  of  easements  enjoyed  by  the 
railroad.  Id. 

An  intending  purchaser  of  property  cannot  depend  upon  any  pre- 
sumption that  possession  of  an  elevated  railroad  continues  to 
be  wrongful.  Id. 

Where  the  plaintiff  in  an  action  against  an  elevated  railroad  con- 
veys his  premises,  he  may  recover  daanages  while  he  was  owner. 
Yam,  Allen  v.  Itew  Yorh  El.  R.  E.  Co.,  144  N.  Y.  174. 
When  in  an  action  against  an  elevated  road  it  is  error  to  refuse 
to  charge  that  property  at  the  tiine  the  road  was  erected,  and 
was  unimproved  in  the  locality  where  such  facts  have  been 
shown. 

Maleolm  v.  JVew  Yorh  EL.  R.  R.  Co.,  147  N.  T.  308. 
When  injunction  should  not  be  granted  where  rental  value  has 
increased  since  operation  of  the  railroad. 

O'Reilly  V.  New  Yorh  El.  R.  R.  Co.,  148  N.  Y.  347. 
Error  in  the  omission  of  testimony  as  to  rental  value  of  prop- 
erty cannot  be  taken  for  the  first  time  on  appeal. 

Ramdall  v.  New   Yorh  El.  R.  R.  Co.,  149  N.  Y.  211. 
When  refusal  to  find  as  to  the  existence  and  amount  of  the  pre- 
mium on  gold  between  certain  years  is  not  a  reversible  error. 

Id. 
When  a  dismissal  of  a  complaint  for  damages  for  the  erection 
and  maintenance  of  an  elevated  railroad  should  be  dismissed 
because  of  increase  of  value  of  property. 

Boohman  v.  New  Yorh  El.  R.  R.  Co.,  147  K.Y.  298. 

Refusal  of  tenant  to  remain  at  same  rental  value  is  admissible 

in  an  action  against  a   railroad    company  for    maintaining 

Hiiie  V.  New  Yorh  El.  R.  R.  Co.,  149  N.  Y.  154. 

Evidence  may  be  given  as  to  the  effect  of  the  road  upon  the  light 

to  the  premises.  Id. 

Testimony  of  owner  of  real  estate  who  did  not  fix  or  collect  rents 

li  not  admissible. 

Bomschhe  v.  Met/ropolitan  El.  R.  R.  Co.,  148  JST.  Y.  337. 

Power  of  reopening  a  case  for  further  testimony  in  an  action 

against  an  elevated  road  rests  in  the  discretion  of  the  referee. 

Id. 
It  is  not  admissible  in  an  action  by  an  elevated  railway  to  prove 
the  effect  in  diminishing  values  by  the  process  of  calling  owners 
of  property  in  the  vicinity. 

Jamieson  v.  E^ings  Co.  El.  R.  R.  Co.,  147  ¥.  Y.  322. 

Although  damage  to  fee  value  is  nominal,  the  proof  of  substantial 

injury  to  rental  value  of  abutting  premises  will  warrant  a 

granting  of  an  injunction.  Id. 
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(a)  Duties  to  Passengers. 
A  common  carrier  need  not  bring  home  to  each  passenger  a  per- 
sonal knowledge  of  any  rule  it  has  made. 

JBa/rher  v.  O.  P.,  iV^.  cfe  E.  B.  R.  B.  Co.,  151  N.  Y.  23Y. 
A  tender  of  a  $5  bill  to  the  conductor  on  a  street  railway  car  is 
unreasonable.  Id. 

Section  46  of  the  General  Railroad  Act  of  1850,  exempting  rail- 
road companies  from  liability  for  injuries  to  passenger  while 
riding  on  the  car  platorm,  does  not  apply  to  a  street  railroad. 
Vail  V.  Broadmrnj  B." B.  Co.,  147  N.  Y.  377. 
A  railroad  company  intending  to  claim  immunity  from  a  liability 
under  some  statute,  should  plead  the  facts  upon  which  they 
would  claim  immunity.  Id. 

The  falling  of  an  iron  bar  from  an  elevated  railroad  raises  the 
presumption  of  negligence. 

Mogcm  v.  Mcmhattan  By.  Co.,  149  N.  Y.  23. 
Proof  that  platforms  were  crowded  and  that,  in  confusion,  plaintiff 
was  injured  by  a  quarrel  of  the  gateman  with  passenger,  tends 
to  show  negligence  on  the  part  of  the  railroad  company. 

Graham  v.  Manhattan  By.  Co.,  149  N.  Y.  336. 
A  railroad  company  permitting  the  public  to  cross  a  lot  owes  no 
duty  of  active  vigilance. 

Walsh  V.  Fitchb-wrg  B.  B.  Co.,  145  N.  Y.  301. 
Servants  of  a  street  railroad  company  have  no  right  to  violently 
assault  or  frighten  passenger  while  removing  him  for  proper 
cause.  Anstsdi  v.  Buffalo  By.  Co.,  145  JST.  Y.  210. 

A  railroad  owes  duty  of  protection  against  negligence  to  a  pas- 
senger who  has  got  upon  the  wrong  train  by  mistake. 

Lewis  V.  D.  d;  M.  C.  Co.,  145  N.  Y.  508. 
"Where  a  conductor  invites  or  requests  a  passenger  to  leave  the 
car  without  informing  him  of  the  danger,  a  finding  of  negli- 
gence. Id. 
Case  where  no  negligence  on  the  part  of  the  railroad  was  shown 
for  injuries  to  one  caused  by  horses  frightened  by  escaping 
steam  of  engine. 

Scaggs  v.  B.  S  H.  C.  Co.,  145  N.  Y.  201. 
The  raising  of  the  gates  at  a  street  crossing  by  a  railroad  em- 
ploye does  not  relieve  travelers  from  using  vigilance.  Id. 
(b)  Track,  Ground,  Fences,  Highways. 
A  railroad  company  is  not  relieved  from  its  statutory  liability  for 
failure  to  fence  its  road  by  the  fact  that  it  lies  between  and 
immediately  adjoining  two  parallel  roads. 

Kelver  v.  N.  Y.,  Chicago,  etc.,  B.  B.  Co.,  126  N.  Y.  365. 
A  company  is  not  relieved  from  liability  by  reason  of  the  narrow 
space  be"tween  its  tracks  and  those  of  the  adjoining  roads.    Id. 
160 
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A  railroad  company  is  not  charged  witli  the  duty  of  restoring 
a  private  road  crossed  by  its  tracks. 

Kerr  v.  West  Shore  R.  R.  Co.,  127  N.  T.  269. 
The  provision  of   the  General  Railroad  Act,  section  28,  subdi- 
vision 5,  requiring   streams   or  water-courses   intersected  or 
touched  by  a  railroad  to  be  restored,  etc.,  construed.  Id. 

In  an  action  for  unlawfully  severing  the  connection  of  plaintiff's 
railroad  with  the  defendants,  carried  on  under  an  oral  agree- 
ment, the  complaint  may  be  dismissed. 

Port  Jervis,  Montieello  da  iV.  T.  R.  R.  Co.  v.  JV.  Y.,  Lake 

Erie,  etc.,  R.  R.  Co.,  132  N.  Y.  439. 

An  agreement  for  such  a  connection  is    within  the  Statute  of 

Frauds.  Id. 

For  failure  to  restore  highway  to  its  proper  condition,  both  a 

public  and  private  remedy  exists. 

Bryamt  v.  Town  of  Randolph,  133  JST.  Y.  70. 

Where  a  railroad   company  which    has  laid  its  tracks  upon  a 

highway  undertakes  to  restore  it  by  laying  out  a  new  highway, 

it  is  not  sufficient  that  it  be  made  of  the  same  width,  grade 

and   general  direction  as   the  old  one,  but  it   must  be  made 

safe  with  reference  to  the  new  surroundings  and  circumstances. 

Allen  V.  Buffalo  R.  &  P.  R.  R.  Co.,  151  IST.  Y.  434. 

The  statutory  duty  of  restoring  a  highway  appropriated  by  a 

railroad  is  a  continuing  obligation.  Id. 

No  railroad  or  other  business  corporation  has  a  right  to  perform 

acts   resulting   in  consequential  injury  to  property  without 

awarding  damages  for  such  compensation. 

Booth  V.  Rome,  Watertown,  etc.,  R.  R.  Co.,  140  N.  Y.  267. 

"When  the  building  of  a  bridge  by  a  railroad  company  across 

waters  of  the  state  does  not  constitute  an  illegal  obstruction. 

Sedges  v.  West  Shore  R.  R.  Co.,  160  N.  Y.  150. 

Where  a  street  railroad  crosses  a  canal  over  a  bridge  erected  by 

the  state  at  a  street  crossing,  such  use  of  the  bridge,  with  the 

consent  or  license  of  the  state,  does  not  render  it  an  appliance 

of  the  railroad  company. 

Birmingham  v.  Rochester  City  c&  Brighton  R.  R.  Co.,  137 

N.  Y.13. 

Such  company  is  not,  therefore,  liable  for  an  injury  to  a  passenger, 

caused  by  a  latent  defect  in  bridge.  Id. 

The  owner  of  the  fee  has  no  right  to  use,  occupy  or  interfere 

with  the  easement  existing  in  favor  of  another. 

Rohy  V.  JV.  Y.  Central,  etc.,  R.  R.  Co.,  142  N".  Y.  176. 
An  award  in  condemnation  proceedings  does  not  affect  the  right 
to  compel  the  erection  of  a  crossing  on  the  property  in  ques- 
tion. 

Bea/rdsley  v.  Lehigh  Valley  Ry.  Co.,  142  JST.  Y.  173. 
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Crossings  are  maintained  to  enable  owners  having  land  on  both 
sides  of  road  to  reach  railroad. 

Buffalo   Stone  c&    Cement  Co.  y.  Delaware,  Lackawanna, 
etc.,  R.  R.  Co.,  130  K  T.  152. 
Provisions  of  statute  are  not  limited  to  crossings  for  agricultural 
purposes  only.  Id. 

!Nor  is  the  right  limited  where  the  same  ownership  is  on  either 
side.  Id. 

It  is  the  duty  of  the  lessee  of  a  railroad  to  construct  farm  cross- 
ings. Id. 
The  obligations  extend  to  foreign  corporations  operating  in  this 
state.                                                                                            Id. 
A  suitable  crossing  may  be  required  by  the  adjacent  owner.     Id. 

(o)  Running  of  Trains. 

The  duty  of  a  railroad  company  to  shipper  on  whose  private 
track  the  switch  engine  is  sent  to  remove  cars;  notice  that 
engine  is  coming  to  shipper  is  sufficient. 

Mclnerney  v.  Prest.,  etc.,  D.  &  H.  Co.,  151  IST.  Y.  411. 

When  a  railroad  company  permitting  cars  to  be  switched  and 

kicked  upon  tracks  running  into  repair  shop  is  liable  for  failure 

to  furnish  a  safe  place  for  working  men  employed  in  the  shop. 

DwAig  V.  N.  Y.,  0.  cfe  W.  R.  R.  Co.,  151  K  Y.  579. 

The  duty  of  a  railroad  company  is  to  change  the  manner  of 
operation  where  it  is  known  that  its  employes  are  doing  work 
in  a  reckless  manner.  Id. 

An  ordinance  requiring  railroad  trains  to  cross  the  streets  of  a 
populous  city  at  a  rate  of  speed  not  exceeding  six  miles  an 
hour  is  reasonable  on  its  face,  and  is  not  invalidated  by  the 
fact  that  it  exempts  from  its  operation  trains  of  a  belt  line 
operated  for  local  traffic  at  a  fixed  fare. 
aty  of  Buffalo  v.  iT.  Y.,  L.  E.  &  W.  R.  R.  Co.,  152  N.  Y.  276. 

An  ordmance  requiring  trains  to  stop  before  crossing  certain 
streets  is  reasonable  on  its  face.  Id. 

It  is  no  defense  to  an  action  for  violation  of  a  municipal  ordi- 
nance regulating  the  speed  of  trains  that  others  are  violating 
such  ordinance  and  are  not  prosecuted.  Id. 

(d)  Duties  to  Servants. 

Failure  to  fasten  a  turntable  situated  upon  its  own  land  is  not 
negligence  which  will  render  the  company  liable  for  injuries 
sustained  by  a  child  while  playing  Avith  it,  although  the  public 
were  permitted  to  cross  such  land. 

Walsh  V.  Fitchburg  R.  R.  Co.,  145  N.  Y.  301. 
"What  testimony  is  sufficient  to  authorize  inference  that  the  con- 
dition of  the  roadbed  was  such  as  to  cause  a  wreck. 

Wooden  v.  Western  New  York  d;  Pennsylvania  R.  R.  Co., 
147  N.  Y.  508. 
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Although  a  freight  train  is  only  equipped  with  hand-brakes,  such 
evidence  alone  does  not  charge  the  company  with  negligence. 

Id. 
Brakeman  assumes  the  risk  which  the  conductor  takes  in  care- 
lessly taking  a  train  to  a  certain  point  which  posted  rules  of 
the  company  leave  to  his  discretion.  Id. 

"Where  a  railroad  company  has  promulgated  proper  rules  for  its 
servants  and  knows  of  no  violation  thereof,  it  is  not  chargeable 
with  negligence  in  failing  to  detect  an  habitual  violation  of 
duty  in  a  servant. 

Cameron  v.  W.  Y.  C.  <&  H.  R.  R.  R.  Co.,  145  IST.  Y.  400. 
Question  whether  defendant  had  actual  notice  of  defects  in  an 
abutment,  not  visible  or  capable  of  detection  from  the  outside, 
one  for  the  jury. 

^ogwrt  V.  Z>.,  L.  <Ss  W.  R.  R.  Co.,  145  N.  Y.  283. 
Submission  of  the  question  of  defendant's  negligence  in  location 
of  mail  crane,  hstd,  erroneous  under  facts  proven. 

Sisco  V.  Lehigh,  &  Hudson  River  R.  Co.,  145  N.  Y.  296. 
Where  a  finding  that  a  scorching  of  boiler  took  place  at  some 
prior  time  is  not  justified. 

Hudson  V.  R.,  W.  <&  0.  R.  R.  Co.,  145  N.  Y.  408. 

lY.  TOLLS  AND  CHARGES. 

The  liability  of  a  railroad  company  as  a  carrier  begins  when 
goods  are  delivered  to  and  accepted  by  it  for  immediate  trans- 
portation. 

London  <6  Lancashire  Fire  Ins.  Co.  v.  R.,  W.  <&  O.  R.  R. 
Co.,  144  ]Sr.  Y.  200. 

Where  goods  are  delivered  to  a  railroad  company  for  immediate 
transportation,  the  company  is  liable  therefor  as  a  carrier.    Id. 

Where  a  corporation  by  its  acts  waives  an  objection,  it  cannot 
afterwards  take  advantage  of  it. 

Mayor,  etc.,  of  If.  Y.  v.  Manhattan  Ry.  Co.,  143  N.  Y.  1. 

Where  the  law  presents  the  payment  of  a  percentage  of  net  re- 
ceipts, no  default  is  made  until  the  method  of  computing  the 
percentage  is  prescribed.  Id. 

K^o  payment  can  be  demanded  from  the  receipts  of  a  branch  road 
constructed  by  the  corporation.  Id. 

But  where  such  payments  have  been  voluntarily  made,  they  can- 
not be  recovered.  "     Id. 

Where  such  percentages  have  been  paid  voluntarily,  the  railroad 
cannot  counter-claim  for  amounts  paid  by  it  to  abutting 
owners.  Id. 

Y.  MORTGAGES. 

When  action  upon  a  covenant  in  a  mortgage  bond  will  not  lie. 

Belden  v.  Burke,  147  N.  Y.  542. 
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Subsequent  purchasers,  however,  without  notice  of  the  actual 
transportation  may  seek  relief.  Id. 

Rape  ;  See  Orimmal  La/w. 

It  is  not  essential  that  the  prosecutrix  be  corroborated  in  all 
material  points.  People  v.  Terwilliger,  142  N.  Y.  629> 

Under  the  provisions  of  the  Penal  Code,  as  formerly,  any  partial 
or  voluntary  submission  of  the  prosecutrix  will  amount  to  a 
consent.  People  v.  Connor,  126  N.  T.  278. 

When  the  assault  is  committed  by  the  sudden  and  unexpected 
exercise  of  overpowering  force  upon  a  timid  and  inexperienced 
girl  under  circumstances  indicating  the  power  and  will  of  the 
aggressor  to  effect  his  object,  and  an  intention  to  use  any  means 
necessary  to  accomplish  it,  a  case  is  presented  for  the  jury. 

Id. 

Rapid  Transit  Act ;  See  Railroad. 

Ratification  ;  See  Agency. 

The  fact  that  the  principle  at  the  time  the  receipts  of  the  proceeds- 
of  an  unauthorized  contract  were  received  operates  as  ratificar 
tion.  Smith  v.  Ba/rnard,  148  N.  Y.  420. 

"What  is  not  the  ratification  of  an  unauthorized  employment  by 
the  minority  members  of  the  board  of  trustees. 
Parshley  v.  Third  M.  E.  Church  in  Brooklyn,  147  ]SI.  Y.  583. 

An  employment  by  such  minority  is  not  ratified  by  the  apppoint- 
ment  of  a  committee  to  examine  the  claim  of  the  person  em- 
ployed. Id. 

It  is  certainly  not  by  the  action  of  the  ofiBcial  board  recommend- 
ing voluntary  contributions  to  pay  for  such  services.  Id. 

Real  Estate  ;  See  Adverse  Possession  /  Assignment  for  Creditors  / 
Cloud  on  Title ;  Commissioners  of  La/nd  Office^  Covenant; 
Deeds  /  Devise  ;  Easements  ;  Fixtures  ;  lAceiise  /  Mortgage  ; 
Powers ;  Pvilic  Land;  Peal  Property ;  Recording  Convey- 
ances: Specific  Performance ;  Statute  of  Frauds ;  Title  to 
Land  ;    Vendor  and  Purchaser. 

A  reservation  in  a  deed  by  a  riparian  owner  of  "  all  the  water 

grants  and  rights  "  in  the  river,  will  not  prevent  the  grantee 

from  applying,  as  adjacent  owner,  to  the  land  commissioners  for 

a  grant  of  the  lands  under  water. 

People  ex  rel.  Blakslee  v.  Comm'ra  of  Land  Office,  135  I^.  Y.  447. 

A  growing  crop  of  grain  possesses  the  characteristics  of  a  chattel, 
and  is  salable.  Sexton  v.  Breese,  135  IST.  Y.  387. 

Where  defendant  advanced  the  money  for  payment  of  unpaid 
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purchase  money  on  property  to  which  another  had  taken  title, 
and  defendant  was  given  possession  and  assumed  a  mortgage, 
he  did  not  take  the  legal  estate  by  virtue  of  any  trust  result- 
ing to  him.  Bates  v.  Ledgerwood  Mfg.  Co.,  130  IST.  Y.  200. 

A  trust  must  be  declared  by  deed  or  conveyance  in  writing.    Id. 

An  owner  in  possession  has  a  right  to  defend  his  possession. 

People  v.  Kame,_  131  N.  Y.  111. 

Owner  of  real  estate  may  destroy  any  property  of  another  which 
he  finds  on  his  land,  and  which  the  owner  thereof  refuses  to 
remove.  Id. 

Heceipts  ;  See  Evidence. 

Seceivers  ;  See  Corporations  ;  Execution  and  Supplementary  Pro- 
ceedings ;  Foreclosure  /  Insurance  y  Pail/roads. 

Is  liable  for  the  rents  of  his  lessee's  property  when  sub-leased. 

Wells  V.  iTiggins,  132  IS".  Y.  459. 
Receiver  of  estate  of  lessee  is  liable  for  rents  reserved  in  lease. 

Id. 
Where  no  property  is  received  and  order  of  appointment  is  vacated, 
he  is  entitled  to  his  discharge. 

People  V.  Bumwich  Chemical  Co.,  133  N.  Y.  694. 
"When  a  creditor  of  an  insolvent  corporation  entitled  to  interest 
on  a  dividend. 

People  V.  E.  Remington  o&  Sons,  affirmed  on  opinion,  126 
N.Y.  679. 
"Where  a  receiver  came  into  the  possession  of  articles  manufactured 
under  a  license  from  a  patentee,  sale  of  articles  entitles  patentee 
to  preference.  Id. 

The  creditor's  right  to  interest  for  the  time  payment  was  delayed 
by  the  contest  is  not  defeated  by  the  fact  that  during  such 
period  the  receiver  kept  on  deposit  with  the  creditor  funds  of 
the  corporation  largely  in  excess  of  the  claim.  Id. 

A  contract  to  pay  royalties  for  the  manufacture  and  sale  of 
patented  articles  does  not  give  a  lien  upon  the  articles.  Id. 

An  order  appointing  a  receiver  in  proceedings  for  the  voluntary 
dissolution  of  a  corporation  vests  the  title  to  the  property  in 
such  receiver,  and  the  court  appointing  him  may  restrain  pro- 
ceedings to  reach  the  property. 

Matter  of  Schuyler'' s  Steam  Tow  Boat  Co.,  136  K  Y.  169. 
"When  temporary  receiver  of  a  corporation  is  made  permanent 
receiver  unless  required  to  do  so  by  the  court  his  temporary 
receiver's  bond  suffices.  Jones  v.  Blun,  145  E".  Y.  333. 

A  receiver  in  supplementary  proceedings  has  no  power  to  deter- 
mine whether  a  fund  in  his  hands  belongs  to  certain  creditors. 

Matter  of  Hone,  153  N.  Y.  522. 
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"When  the  complaint  alleges  an  answer  does  not  deny  dissolution 
of  a  corporation,  the  fact  that  defendant  was  appointed  receiver 
sufficiently  appears.         Lvdington  v.  Thompson,  153  N.  Y.  499. 

A  receiver  may  maintain  an  action  in  equity  to  compel  a  person 
to  account  and  deliver  funds  which  the  receiver  has  acquired 
title  to.  Armstrong  v.  McLean,  153  N.  Y.  490. 

The  grantee  of  the  judgment  debtor  of  such  real  estate  may  move 
to  set  aside  an  order  directing  sale. 

Fwneuil  Rail  ]fat.  Bh  v.  Bussing,  14Y  N".  Y.  665. 

The  mere  filing  by  the  receiver  of  an  order  appointing  him  in  an- 
other county  does  not  vest  in  him  the  title  to  the  real  estate  of 
the  debtor.  Id. 

A  conveyance  by  the  judgment  debtor,  made  after  the  order 
appointing  the  receiver  was  filed  in  the  county  in  which  the 
judgment  was  not  obtained,  is  valid.  Id. 

The  continuance  of  a  receiver  for  more  than  a  year  after  his  ap- 
pointment in  the  absence  of  other  evidence  is  prima  fade  evi- 
dence that  his  bond  was  filed.  Ifegswisck  v.  Silver,  140  N.  Y.  414. 

A  temporary  receiver  may  maintain  an  action  to  collect  a  judg- 
ment entered  against  the  corporation  in  contemplation  of  insol- 
vency. Nealis  v.  American  Tvhe  cSs  Iron  Co.,  150  N.  Y.  42. 

If  premises  leased  to  a  corporation  are  vacant  before  the  expira- 
tion of  the  term  on  the  appointment  of  a  receiver  in  a  statutory 
proceeding  for  the  dissolution  of  the  corporation  for  insolvency, 
and  the  lessor,  in  accordance  with  the  term  of  the  lease,  re-enters 
and  re-lets  to  a  third  party  for  the  unexpired  term  at  a  less  ren- 
tal, the  difPerence  between  the  rent  for  the  balance  of  the  term 
reserved  under  the  original  lease  and  that  reserved  under  the 
sub-letting  constitutes  a  definitely  established  claim  against 
the  corporation.      People  v.  St.  Nicholas  Bank,  151  N.  Y.  592. 

The  situation  of  the  receiver  of  an  insolvent  corporation  is  less 
restricted  than  that  of  an  assignee  under  a  general  assignment 
for  the  benefit  of  creditors.  Id. 

A  receiver  is  not  entitled  to  commissions  on  sums  erroneously 
paid  to  him.         Pittsfield  Nat.  Bank  v.  Ba/yne,  140  N.  Y.  321. 

The  fact  that  the  party  making  the  payment  consented  to  the 
receiver  paying  over  the  money  to  the  proper  party  does  not 
entitle  the  receiver  to  claim  commissions.  Id. 

Recognizance  ;  See  Criminal  La/uo. 

Under  Code  Criminal  Procedure  (§  593),  if  the  principal  makes 
default  and  his  non-appearance  is  entered  in  the  minutes,  the 
recognizance  becomes  tpso  facto  forfeited. 

People  V.  Bennett,  136  N.  Y.  482. 

The  fact  that  time  elapses  before  the  district  attorney  obtains  a 
formal  order  forfeiting  the  recognizance,  in  which  interval  the 
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principal  is  surrendered,  will  not  impair  the  validity  of  such, 
judgment.  Id. 

A  formal  record  of  the  forfeiture  of  bail  in  a  criminal  action, 
where  the  defendant  does  not  appear  for  arraignment,  is  not 
absolutely  requisite.  People  v.  Bennett,  137  N.  Y.  601. 

Recording  Conveyances  :   See  Deeds ;  Foreclosure  ;   Mortgagees  / 
Notice  ;  Purchaser  for  Value  y   Vendor  and  Purchaser. 

The  first  record  of  a  deed  showed  no  sign  of  a  seal,  but  subse- 
quently the  deed  was  again  recorded  with  a  seal,  the  record 
title  would  not  justify  a  purchaser  in  rejecting  it  as  defective. 
Todd  V.    Union  Pime  Savings  Institutton,  affirmed,  128 
■    ISr.  Y.  636. 

"What  is  strong  proof  of  a  defective  title,  and  sufficient  to  put  a 
prudent  man  upon  inquiry.    Ten  Eyck  v.  WiihecTc,  135  N.  Y.  40. 

A  purely  nominal  consideration,  though  actually  paid,  is  insuffi- 
cient to  protect  the  grantee  against  a  prior  unrecorded  convey- 
ance. Id. 

The  rule  applies  although  the  grantor  is  the  father  of  the  grantee 
and  a  life  estate  is  reserved.  Id. 

It  seems  that  upon  failure  of  the  conveyance,  by  reason  of  a  prior 
deed,  the  grantee  is  relieved  from  the  obligations  imposed.  Id. 

It  seems  that  where  the  subsequent  conveyance  is  a  mortgage, 
and  only  part  of  the  consideration  is  paid,  the  mortgage  may 
be  enforced  to  the  extent  to  which  the  mortgage  has  parted 
with  value.  Id. 

Unrecorded  deed  is  not  void  as  against  a  subsequent  purchaser 
who  had  notice  of  its  existence. 

Pingley  v.  Bon,  130  N.  Y.  607. 

Recitals  in  deeds  which  do  not  purport  to  convey  the  absolute  fee 
to  such  purchaser's  predecessor  is  notice.  Id. 

A  deed  which  is  in  fact  a  mortgage  protects  the  grantee  only  to 
the  extent  of  payments  innocently  made. 

Macauley  v.  Smith,  132  E".  Y.  524. 

Records. 

What  documents  are  within  the  purview  of  Penal  Code  (§  94), 
which  makes  it  a  crime  to  remove  or  mutilate  any  document 
filed  or  deposited  with  any  public  officer. 

Peoj)le  V.  Pech,  138  N.  Y.  386. 

Where  the  commissioner  of  statistics  of  labor  appointed  under 
Laws  1883,  chapter  356,  Laws  1886,  chapter  205,  had  sent  out 
circulars  calling  for  statistic  details  mentioned  in  the  act,  and 
received  answers  thereto,  held,  that  such  officer  was  a  public 
officer,  and  the  papers  received  were  papers  within  section  44 
of  the  Penal  Code.  M, 
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"What  is  sufficient  notice  to  an  intending  purchaser  of  abutting 
property  on  an  elevated  railroad  of  easements  enjoyed  by  the 
railroad. 

Wa/rd  V.  MetropoUtcm  El.  R.  R.  R.  Co.,  152  JST.  Y.  39. 
An  assignment  of  a  mortgage  need  not  be  recorded  as  against  a 
subsequent  purchaser  of  the  premises,  but  only  as  against  a 
subsequent  purchaser  of  the  mortgage  itself. 

Curhs  V.  Moore,  152  N.  Y.  159. 
A  recorded  agreement  to  sell  lands  when  they  are  acquired  by 
the  promisor,  is  not  constructive  notice  to  a  subsequent  mort- 
gage of  the  premises,  where  promisor  had  no  title  at  time  of 
recording  agreement.  OUphant  v.  Burns,  146  ]SI.  Y.  218, 

A  mortgage  is  not  merged  by  a  judgment  of  foreclosure  so  far  as 
to  blot  out  its  record  or  relieve  one  looking  at  the  judgment 
and  deed  given  on  the  sale  under  it  from  the  effect  of  such  rec- 
ord as  notice  of  what  the  mortgage  contains. 

Bernstein  v.  Nealis,  144  IS..  Y.  34Y. 

Recoupment;  See  Covm,ter- Claim. 

Recovery  of  Possession  of  Personal  Property ;  See  Replevin. 

Recovery  of  Possession  of  Real  Estate  ;  See  Ejectment. 

Redemption ;  See  Execution  y  Taxation. 

The  owner  of  one  of  several  lots  covered  by  a  single  mortgage 
may  maintain  an  action  to  redeem  upon  paying  tne  amount  of 
the  mortgage,  and  in  such  action  may  reimburse  himself  by 
charging  the  due  proportion  upon  the  other  lands  covered  by 
the  mortgage.  Coffin  v.  Parher,  121  N.  Y.  117. 

But  the  court  cannot,  in  such  action,  direct  the  release  of  particu- 
lar lots  upon  payment  of  their  proportionate  share,  as  the  mort- 
gagee is  entitled  to  receive  the  whole  amount  due  him  before 
releasing  his  lien  upon  any  part.  M. 

"Where  it  appears  in  such  case  that  the  holder  of  the  mortgage 
has  collusively  and  fraudulently  procured  a  prior  mortgage  upon 
a  portion  of  the  lots  to  be  foreclosed,  and  such  lots  sold  for  less 
than  their  value,  for  the  purpose  of  relieving  them  from  the  lien 
of  his  mortgage,  the  court  will  take  from  the  amount  necessary 
to  effect  a  redemption  the  proportionate  shares  chargeable  upon 
such  lots.  Jd- 

An  action  by  a  remainderman  to  redeem  after  a  default,  judgment 
in  ejectment  against  the  life  tenant  is  equitable  in  its  nature, 
and  may  be  sustained  without  any  proof  of  fraud. 

Sand  V.  Cktirch,  152  N.  Y.  1Y4. 

The  six  months  Statute  of  Limitations  does  not  apply  to  an  action 
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of  redemption  brought  b}''  the  remainderman  in  a  case  where 
the  landlord  had  proceeded  only  against  the  life-tenant.        Id. 

Reference  ;  See  Error ;  Executors ;  Practice. 

I.  When  Granted. 
II.  Peaotioe. 
III.  Eepokt  and  Findings. 

I.  WHEN  GRANTED. 

Court  may  order  in  a  proper  case  without  first  trying  affirmative 
defenses.  Brown  v.  Fmch,  133  JST.  Y.  671. 

An  action  by  a  principal  against  its  agent  in  regard  to  conver- 
sion of  money  and  personal  property  is  not  referable,  being  a 
common -law  action. 

Empire  State  Telephone  and  Telegraph  Co.  v.  Bickford,  142 

K.  Y.  224. 

If  it  is  necessary  to  have  an  accounting  after  the  issues  of  law  are 

tried,  a  reference  may  be  had.  Id. 

An  action  to  call  an  agent  to  account  may  be  cognizable  in  equity. 

id. 
A  provision  in  a  policy  that  issues  be  referred  on  demand  of  the 
insurer  is  a  nullity. 

Sam,dford  v.  Commercial  Travellers'  Mut.  Accident  Ass''n, 
147  JSr.  Y.  326. 
An  action  by  an  attorney  for  professional  service  is  not  compul- 
sorily  referable.  Feeter  v.  Arkenburgh,  147  N.  Y.  237. 

An  order  of  reference  sustained,  although  the  only  specific  allega- 
tion that  no  difficult  question  of  law  was  involved  was  made  by 
the  plaintiif,  not  a  lawyer. 

MUl&ti  V.  Fogg,  appeal  dismissed,  126  N.  Y.  680. 
An  action  on  an  attorney's  account  for  services  in  one  action  be- 
tween dates  specified  is  not  a  long  account. 

Randall  v.  Sherman,  131  N.  Y.  669. 
An  action  for  breach  of  a  contract  by  which  defendant  leased  to 
plaintiffs  its  franchises  and  rights  to  construct  and  operate  a 
street  railroad,  held,  not  to  involve  the  examination  of  a  long 
account.  Johnson  v.  Atlantic  Ave.  B.  B.  Co.,  139  N.  Y.  449. 
There  is  no  provision  of  the  Code  which  authorizes  the  court,  be- 
fore trial  of  equitable  action,  to  direct  a  reference  to  take  testi- 
mony as  to  the  question  of  damages  and  to  report  the  same  to 
the  court,  question  arises  upon  the  pleading  within  the  excep- 
tion in  the  last  clause  of  section  1015  of  the  Code. 

Boyle  V.  Metropolitan  El.  By.  Co.,  136  N.  Y.  505. 

As  to  whether  a  statute  authorizing  such  reference  would  be  in 

violation  of  the  Constitution, — query.  Jd. 
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When  court  may  upon  its  own  motion  order  a  reference  against 
the  objection  of  a  party.  Cassidy  v.  McFarlame,  139  N.  Y.  201. 

This  rule  applied  to  reverse  an  order  of  the  General  Term  af- 
firming an  order  of  reference  in  an  action  to  foreclose  a  me- 
chanic's lien.  Id. 

The  referable  quality  of  the  action  must  appear  from  the  com- 
plaint. Id. 

Though  the  cause  of  action  may  be  referable,  the  counterclaim 
interposed  may  be  triable  by  a  jury. 

Deeves  v.  Metropolitan,  etc.,  Co.,  141  N.  Y.  58Y. 

A  complaint  containing  two  causes  of  action,  one  of  which  con- 
tains twenty-six  charges,  may  be  referred.  Id. 

"Where  the  cause  of  action  is  not  referable,  the  court  cannot  order 
a  reference  without  consent  of  the  parties. 

Steele  V.  Colorado  Fuel  &  Iron  Co.,  142  N.  Y.  236. 

"What  must  be  shown  to  sustain  a  compulsory  order  of  reference 
on  the  ground  that  a  long  account  is  involved. 

Spenoe  v.  Sim.is,  137  IS.  Y.  616. 

A  counterclaim  for  services  as  attorney  and  disbursements  in  four 
different  suits,  held,  not  such  an  account.  Id. 

A  complaint  for  coal  and  wood  delivered  on  fifteen  different  dates, 
held,  not  such  an  account.  Id. 

An  action  by  a  general  creditor  of  the  deceased  insolvent  debtor 
under  chapter  740  of  1894  to  set  aside  an  alleged  fraudulent 
conveyance  is  compulsorily  referable  where  plaintiff's  claim 
consists  of  many  items  of  credits  and  debits. 

National  Shoe  and  leather  Bh.  v.  Baker,  148  N.  Y.  581. 

An  action  for  commissions  where  the  real  question  is  as  to 
amount  due  plaintiff,  and  whether  a  certain  settlement  was 
fraudulent,  is  referable.     Rowlamd  v.  Rowland,  141  N.  Y.  485. 

II.  PRACTICE. 

The  repeal  of  section  1023,  Code  Civil  Procedure,  by  the  act  of 
1894, — construed. 

Lazarus  v.  Metropolitan  M.  By  Co.,  145  ]Sr.  Y.  581. 
When  stipulation  as  to  referee's  fees  is  made  at  or  before  the 
commencement  of  the  trial  within  the  meaning  of  the  statute. 

Griggs  v.  Day,  135  N.  Y.  469. 
But  such  stipulation  must  fix  the  rate  of  compensation.  Id. 

Unless  the  stipulation  for  reference  of  a  disputed  claim  against 
an  estate  provides  otherwise,  it  is  the  duty  of  the  court,  upon 
a  refusal  of  one  or  more  of  the  referees  named  to  serve,  to  ap- 
point others,  and  he  should  not  vacate  the  reference. 

HusUs  V.  Ald/ridge,  144  N.  Y.  508. 
Power  of  reopening  a  case  for  further  testimony  in  an  action 
against  an  elevated  road  rests  in  the  discretion  of  the  referee. 
Domschhe  v.  Metropolitan  El.  By.  Co.,  148  N.  Y.  337. 
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Reference —  Continued. 
A  stipulation  for  trial  before  a  referee  is  not  vacated  by  an  order 

granting  a  new  trial.    Brown  v.  Boot  Mfg.  Co.,  148  N.  Y.  294. 
The  requirement  of  section  1011  that  another  referee  be  appointed 

where  a  new  trial  is  granted,  applies  to  an  action  of  ejectment 

under  section  1525.  Id. 

Section  1011  of  the  Code  applies  to  a  new  trial  in  ejectment 

granted  in  section  1025.  Id. 

A  referee  may  permit  an  amendment  of  the  answer  upon  the 

trial.  McLaughVm  v.  Wehater,  141  ]N .  Y.  76. 

III.  REPORT  AND  FINDINGS. 

Failure  to  note  discussion  upon  margin  opposite  each  proposition 
is  not  refusal  to  make  a  finding. 

MoCuUooh  V.  Bolson,  133  N.  Y.  114. 
The  proper  practice  is  to  apply  to  the  court  to  have  the  report 
corrected  by  referee.  Id. 

If  the  referee  failed  to  file  or  deliver  the  paper,  it  would  not 
affect  the  validity  of  his  decision.  Id. 

Where  a  lease  is  in  evidence,  it  is  not  necessary  to  incorporate  it 
in  the  report.  Id. 

Case  considered  in  which  erroneous  omission  of  competent  evi- 
dence is  cured  by  notice  of  referee  that  he  would  disregard  such 
evidence. 

Blashfield  v.  Erajpvre  State  Telephone  &  Telegraph  Co.,  147 
N.  Y.  520. 
"What  is  a  sufficient  report  within  the  meaning  of  the  Code  suffi- 
cient to  prevent  a  termination  of  the  references  by  a  notice 
under  Code  Civil  Procedure  (§  1019). 

Tallmadge  v.  Lownsbury,  affirmed    without  opinion,  126 
N.  Y.  655. 
Court  is  not  bound  by  findings  in  a  special  reference. 

Dreml  v.  Pease,  129  K  Y.  96. 
The  referee  in  an  action  by  an  abutting  owner  is  not  required  to 
find  as  to  the  effect  of  defendant's  station  in  increasing  the 
street  traffic  in  the  immediate  neighborhood  of  plaintiff's  prem- 
ises. Steubvng  v.  If.  Y.  El&vated  R.  R.  Co.,  138  N.  Y.  658. 
When  request  to  find  embraces  several  propositions,  some  of 
which  party  making  request  is  entitled  to  and  some  not,  a  re- 
fusal of  request  as  a  whole  is  not  error.  Id. 

Reformation  of  Instruments  ;  See  Equity  ;  Mistake. 

"Where  a  mistake  is  found  in  the  conveyance  of  land,  an  abatement 
of  the  consideration  expressed  in  the  agreement  may  be  or- 
dered. Gallup  V.  Bernd,  132  N.  Y.  370. 

Such  correction  could  be  made  upon  an  equitable  defense  as  well 
as  in  a  suit  brought  directly.  Id. 
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Reformation  of  Instruments —Continued. 

.    Where  the  action  is  one  to  reform  a  deed  of  trust,  the  court  will 
regard  as  done  whatever  the  parties  really  intended. 

Barnard  v.  Gantz^  140  JST.  Y.  249. 

Where  the  settler  intends  to  reserve  the  power  of  revocation,  the 

court  may  enforce  an  attempted  revocation  commenced  by  her 

and  continued  by  her  personal  representatives.  Id. 

Release;    See   Accord  and   Satisfaction',    Mortgage;    Payment', 
Surety. 

No  right  of  action  can  pass  by  a  release  of  all  causes  of  an  action ; 
the  word  "  release  "  defined. 

Trustees  of  Amherst  College  v.  Hitch,  151  E".  Y.  282. 

When  release  releases  a  dormant  partner,  although  the  creditor 
was  ignorant  of  his  existence  when  release  was  given  to  his 
partners.  Harlech  v.  Pwpin,  145  N.  Y.  70. 

Payment  made  to  a  relative  who  subsequently  receives  letters  of 
administration  does  not  operate  as  an  accord  and  satisfaction 
of  the  claim  existing  in  form  of  the  next  of  kin. 

Stuber  v.  McEntee,  142  IST.  Y.  200. 

Defendant  may  prove  payment  and  its  application  for  the  benefit 
of  deceased.  Id. 

When  a  realese  of  the  claim  by  one  of  the  owners  is  as  effectual 
as  the  release  by  all. 

Hathaway  v.  Orient  Ins.  Co.,  134  IST.  Y.  409. 

In  construing  a  release,  general  words  are  to  be  taken  most 
strongly  against  the  releasor  ;  the  effect  of  general  words  follow- 
ing particular  recital, — considered. 

Evrchnor  v.  New  Home  Sewing  Machine  Co.,  135  N.  Y.  182. 

What  is  not  a  particular  recital  within  the  foregoing  rule  which 
will  not  limit  the  effect  of  the  release  to  the  matters  therein 
referred  to.  Id. 

It  seems  that  where  a  general  release  is  set  up  as  a  defense  to  an 
action,  the  plaintiff  may  show  mutual  mistake  and  fraud.     Id. 

Such  attempt  to  avoid  the  effect  of  the  release  is  not  like  an  at- 
tempted rescission  of  a  contract,  and  the  plaintiff  has  to  tender 
restoration.  Id. 

Religious  Associations  ;  See  Churches ;  Trusts. 

The  rule  in  PeopWs  Bh.  v.  St.  Anthony'' s  Roman  Catholic  Church, 
109  N.  Y.  512,  that  the  trustees  of  a  religious  corporation  have 
no  separate  or  individual  authority  to  bind  the  corporation, 
— applied. 

Columbia  Bh.  v.  Gospel  Tabernacle  Church,  127  N".  Y.  361. 

The  provisions  of  Laws  1854  (chap.  50),  operate  to  forbid  sales  or 
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Religious  Associations —  Continued. 

mortgages  of  the  real  estate  of  religious  associations  without 
the  assent  of  the  court. 

Dudley  v.   Congregation  of  Third   Order  of  St.  Francis, 
138  KY.  451. 
Foreign  corporations  are  not  included  in  exemption  from  taxa- 
ation  in  section  2  of  chapter  399,  Laws  1892,  of  property  de- 
vised or  bequeathed  to  any  religious  corporation. 

Matter  of  BaUeis,  144  K  T.  132. 
What  is  not  the  ratification  of  an  unauthorized  employment  by 
the  minority  members  of  the  board  of  trustees. 
Parshley  v.  Third  M.  E.  Church  in  Brooklyn,  147  N.  T.  583. 
An  employment  by  such  minority  is  not  ratified  by  the  appoint- 
ment of  a  committee  to  examine  the  claim  of  the  person  em- 
ployed. Id. 
It  is  certainly  not  by  the  action  of  the  official  board  recommend- 
ing voluntary  contributions  to  pay  for  such  services.  Id. 

Remainders  ;  See  Devise  ;  Trusts  ;    Wills. 
Rent ;  See  Landlord  and  Terhomt. 
Repairs  ;  See  Landlord  amd  Tenant. 

Replevin ;  See  Commission. 

Acceptance  of  offer  of  judgment  for  all  chattels  other  than  those 
claimed  establishes  title  to  articles  claimed  which  are  sought  to 
be  recovered  in  an  action  of  replevin. 

Shepherd  v.  Moodhe,  150  IS.  Y.  183. 

Where  judgment  debtor,  under  section  452  of  the  Code,  should  be 
made  party  to  action  of  replevin  of  goods  which  were  taken 
from  him  under  an  execution. 

Rosenberg  v.  Salomon,  144  N.  Y.  92. 

Where  judgment  in  a  replevin  action  against  a  sheriff  is  not  con- 
clusive in  a  subsequent  action  to  recover  moneys  paid  in  satis- 
faction of  such  judgment.       Conmerse  v.  Sichles,  146  N.  Y.  200. 

It  is  immaterial  that  the  moneys  paid  in  satisfaction  of  a  judgment 
in  replevin  were  not  the  identical  moneys  received  for  the 
goods.  Id. 

Plaintiff  cannot  maintain  an  action  to  recover  property  of  a  third 
person  when  at  the  time  he  did  not  have  the  right  to  reduce  it 
to  possession.  Wise  v.  Granit,  140  N.  Y.  593. 

The  right  to  reduce  to  possession  does  not  extend  to  cases  where 
the  right  is  potential  only,  but  may  where  the  right  is  con- 
structive. ....  ^'^■ 

An  action  of  replevin  will  lie  against  a  county  clerk  who  retains 
certificates  of  deposit  upon  an  unauthorized  order  of  the  court. 

Read  v.  Brayton,  143  K  Y.  342. 
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Res  Adjudicata ;  See  Former  Adjudication. 

Restitution. 

The  court  has  no  authority  to  direct  restitution  by  a  junior  at- 
taching creditor  of  moneys  received  by  him  from  the  sheriff 
upon  reversal  of  an  order  refusing  to  direct  the  sheriff  to  sell. 
Gillig  V.  aeorge  C.  Treadwell  Co.,  151  E".  Y.  552. 
Where  a  motion  for  restitution  may  be  made. 

Carlson  v.  Wim,terson,  146  N.  T.  345. 

Restrictions  of  Trade ;  See  Contracts. 
Revival ;  See  Abatement  and  Bevi/val. 

Riparian   Ov^ners  ;    See  Fisheries  /    Navigable    Waters ;    Water- 
courses. 

The  filling  up  of  land  under  the  water  of  a  navigable  river,  by 
the  owner  of  the  adjoining  upland,  does  not  give  title  by  accre- 
tion to  land  thus  formed. 

Saunders  v.  JY.  Y.  C.  <&  M.  B.  B.  B.  Co.,  144  N.  Y.  76. 

Eight  of  riparian  owner  does  not  include  any  right  arising  from 
use  of  lands  under  water  or  the  bed  of  a  tidal  river  below  high- 
water  mark.      Hedges  v.  West  Shore  B.  B.  Co.,  150  JST.  Y.  150. 

When  the  building  of  a  bridge  by  a  railroad  company  across 
waters  of  the  state  does  not  constitute  an  illegal  obstruction. 

Id. 

Rochester ;  See  Mwmcijpal  Corporations. 

The  requirement  of  the  charter  of  Eoohester  of  service  of  notice 
of  intention  to  sue, — considered. 

Werner  v.  City  of  Bochest&r,  149  N.  Y.  563. 

Rules  of  Court ;  See  Practice. 

s 

Salary;  See  Office. 

Sales  ;     See    Contracts  /     Execution ;    Executors ;    Foreclosure ; 
Frwudulemt  Cowoeyam^es  ;  Judicial  Sales  ;  Pa/rtition  ;  Powers; 
Statute  of  Frauds  ;    Vendor  cmd  Purchaser. 
I.  The  Contract. 
II.  When  Title  Passes. 

III.  Delivery  and  Acceptance. 

IV.  Waekanty. 
V.  Rescission. 
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Sales —  Continued. 

VI.  Eights  and  Remedies. 

I.  THE  CONTEACT. 
When  no  abandonment  of  contract  of  sale  was  shown. 

Butty  V.   Consolidated  Fruit  Jar   Co.,  affirmed  without 
opinion,  126  IST.  Y.  639. 
When  a  contract  of  sale  of  goods  is  executory. 

Blossom  V.  Shotter,  afilrmed  on  opinion  below,  128  N.  Y.  679. 
An  agent  who  simply  transmits  to  principal  the  offer  of  the  third 
party  does  not  act  for  such  party,  and  his  letter  is  not  sufficient 
memorandum  to  satisfy  Statute  of  Frauds. 

Wilson  V.  Lewiston  Mill  Co.,  150  N.  Y.  314. 
Correspondence  in  regard  to  a  contract  of  sale, — considered. 

Blossom  V.  Shotter,  affirmed  on  this  opinion,  128  N.  Y.  679. 
Where  an  executory  contract  of  sale  provided  for  delivery  on  a 
ship  to  arrive  at  the  port  of  loading  within  30  to  40  days,  time 
was  of  the  essence  of  the  contract.  .  Id. 

A  bill  of  sale,  construed  as  a  chattel  mortgage,  after  default  of 
the  vendor  in  payment  of  the  debt  secured  thereby,  is  a  sale 
vrithin  the  meaning  of  a  contract  reserving  a  royalty  for  the 
manufacture  and  sale  of  a  patented  article. 

People  V.  E.  Remington  <&  Sons,  affirmed  on  opinion,  126 
N.  Y.  654. 
The  sale  of  the  stock  and  fixtures  of  a  business  does  not  neces- 
sarily include  the  "  good  will,"  and  even  if  the  "  good  will "  is 
sold  the  vendor  may  engage  in  same  business. 

Costello  V.  Eddy,  affirmed  on  opinion,  128  N.  Y.  650. 
When  parol  evidence  is  admissible  to  prove  the  amount  agreed  to 
be  paid  in  a  memorandum  of  sale. 

Emmett  v.  Penoyer,  151  N.  Y.  564. 
The  title  to  an  article  may  pass  upon  a  credit  sale,  if  such  is  the 
intention  of  the  parties. 

Crosby  v.  Delaware  <&  Hudson  Canal  Co.,  141  N.  Y.  589. 
A  contract  for  the  manufacture  of  specified  dies  used  in  making 
gas-burners  does  not  require  that  such  dies  should  make  a  com- 
plete burner. 

E.  W.  Bliss  Co.  V.  United  States  Incandescent  Gas  Light 
Co.,  149  ]Sr.  Y.  300. 
A  manufacturer  is  not  required  to  do  more  than  to  give  notice 
that  goods  are  ready  for  inspection,  when  no  place  of  delivery 
is  named  in  the  contract,  and  the  guaranty  of  payment  pro- 
vides that  no  delivery  shall  be  made  without  direction  from 
guarantor.  Id. 

II.  WHEN  TITLE  PASSES. 

The  legal  title  to  chattels  not  in  existence  cannot  be  transferred 
by  way  of  mortgage.  Deeley  v.  Bwight,  132  N.  Y.  59. 
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Sales —  Continued. 
So  held  of  the  attempted  mortgage  of  machinery  not  manufac- 
tured. Id. 
Receipt  of  payment  for  stock  and  payment  of  broker's  commis- 
sions is  insufficient  to  charge  a  person  as  seller  as  matter  of  law. 

Aran  v.  Be  Castro,  131  N.  T.  648. 

III.  DELIVERY  AND  ACCEPTANCE. 

Damages  for  failure  to  deUver  balance  of  goods  sold  by  contract. 

Brady  v.  Cassidy,  145  IST.  Y.  171. 

Where  the  vendees  of  goods  consent  to  the  sale  by  the  vendors 
of  a  portion  of  the  goods  to  other  parties  they  thereby  waive 
full  performance  on  the  part  of  the  vendors.  Id, 

Facts  admissible  in  an  action  for  the  price  of  the  goods  actually 
delivered  to  show  a  waiver  of  full  performance  in  accordance 
with  the  terms  of  the  contract.  Id. 

It  is  not  a  breach  of  contract  to  refuse  to  deliver  an  installment 
of  goods  until  prior  installments  are  paid  for,  when  contract 
provides  for  such  payment.  Baabe  v.  Squier,  148  N.  Y.  81. 

It  is  admissible  to  prove  that  manufacturer  knew  the  destination 
of  the  goods  and  question  of  his  liability  for  latent  defects  ren- 
dering the  goods  unfit  for  transportation. 

Carleton  v.  Lomhard,  Ayres  c&  Co.,  149  N.  Y.  137. 

Acceptance  may  be  implied  from  failure  to  return  goods  after  in- 
spection. Mason  v.  Smith,  130  N.  Y.  474. 

Return  of  part  is  an  acceptance  of  an  offer  to  replace  any  unsatis- 
factory goods  with  better  goods.  Id. 

IV.  WARRANTY. 

A  warranty  is  limited  to  the  time  specified  for  approval. 

OentilU  v.  Staraoe,  133  N.  Y.  140. 

A  warranty  survives  acceptance  of  the  goods  where  defects  are 
latent.  Biermam,  v.  City  Mills  Co.,  151  N.  Y.  482. 

When  implied  warranty  that  articles  shall  be  merchantable 
arises.  Id. 

A  representation  by  a  vendor  as  to  value  becomes  a  part  of  the 
contract,  and  may  be  enforced  as  a  warranty  under  certain  cir- 
cumstances. TitMs  V.  Poole,  145  N.  Y.  414. 

What  statements  are  sufficient  to  justify  a  finding  that  the  asser- 
tion as  to  value  was  intended  to  be  a  warranty.  Id. 

There  is  an  implied  warranty  that  a  judgment  exists  on  a  sale  of 
a  judgment  which  vendor  has  levied  upon  and  bought  at  an 
execution  sale.  Flandrow  v.  Hammond,  148  E".  Y.  129. 

How  failure  of  title  in  such  case  may  be  shown.  Id. 

A  manufacturer  who  sells  goods  made  by  himself  impliedly  war- 
rants them  free  from  latent  defects  which  arise  from  process  of 
manufacture  which  made  them  unmerchantable. 

Carleton  v.  Zomba/rd,  Ayres  <&  Co.,  149  N.  Y.  137. 
16 
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Sales — Continued. 
Liability  for  breach  of  such  warranty  survives  acceptance  where 
the  defects  are  not  apparent.  Id. 

V.  EESCISSION. 

Where  a  vendee  has  repudiated  the  contract,  no  tender  is  neces- 
sary. ■  Stokes  V.  Maokay,  147  IS".  Y.  223. 

Inability  to  deliver  the  stocks  sold  will  not  be  inferred  from  the 
fact  that  they  are  pledged  for  a  loan  unless  party  is  shown  to 
be  unable  to  redeem.  M. 

Where  a  court  of  equity  has  power,  upon  rescission  of  the  sale 
induced  by  fraud,  to  reach  proceeds  in  the  hands  of  the  fraudu- 
lent vendee  or  his  voluntary  assignee  for  defrauded  vendor. 

American  Suga/r  Hefin-mg  Co.  v.  Fmioher,  145  N.  Y.  552. 

VI.  EIGHTS  AND  EEMEDIES. 

Measure  of  damages  for  breach  of  contract  of  sale  of  perishable 
articles.  Todd  v.  Gamble,  148  W.  Y.  382. 

What  is  insufficient  to  constitute  a  waiver  of  vendor's  rights 
which  had  already  accrued  under  a  contract,  although  vendor 
made  subsequent  offer  to  vendee  as  to  sale  of  goods. 

Eiendeau  v.  Bullock,  14Y  IST.  Y.  269. 

The  failure  of  the  consideration  for  a  contract  of  sale  entitled 
vendee  to  recover  money  paid. 

Flandrow  v.  Hammond,  148  IST.  Y.  129. 

A  vendor  of  goods  purchased  by  fraud  may  follow  the  proceeds  in 
the  hands  of  a  sheriff.  Converse  v.  Sickles,  146  N.  Y.  200. 

What  constitutes  a  breach  of  the  contract  to  sell  from  time  to 
time  as  a  whole.     Nicholas  v.  Scranton  Steel  Co.,  137  N.  Y.  471. 

Eefusal  to  abide  by  an  award,  as  to  an  abatement  of  price,  and 
to  receive  future  deliveries  unless  the  seller  would  make  certain 
concessions,  held,  to  be  in  effect  a  refusal  to  abide  by  the 
terms  of  the  contract.  "    Id. 

The  seller  who  retains  the  title  to  goods  paid  by  installments, 
with  notes,  may  maintain  an  action  for  the  goods  when  purchaser 
assigns  without  surrendering  the  notes. 

Brewer  v.  Ford,  affirmed  without  opinion,  126  IST.  Y.  643. 

Where  the  buyer  of  personal  property  is  in  default,  the  seller  may 
store  the  property  for  the  buyer  and  sue  for  the  purchase 
price.  Vam,  Brocklen  v.  SmealUe,  140  IS.  Y.  70. 

Or  the  seller  may  sell  the  property  as  -agent  for  the  buyer  and 
recover  any  resulting  deficiency.  Id. 

Or  the  seller  may  keep  the  property  and  recover  the  difference 
between  the  contract  price  and  the  market  price  at  the  time 
and  place  of  delivery.  Id. 

In  case  of  a  re-sale  it  is  not  necessary  that  the  sale  should  be  at 
auction.  Id. 
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A  partner's  interest,  being  personal  property,  may  be  thus  sold 
upon  a  re-sale.  /^_ 

A  breach,  of  warranty  in  an  executory  sale  of  goods  by  sample 
entitles  the  buyer  to  damages. 

Zabrishie  v.  Cenl/ral  Vermont  R.  E.  Co.,  131  JST.  Y.  72. 

A  contract  of  sale  which  points  out  a  known  standard  by  which 
to  judge  the  quality  of  goods  is  a  sale  by  sample.  Id. 

"Where  defects  are  discoverable,  no  warranty  attending  the  sale, 
and  the  goods  accepted  after  an  inspection,  damages  for  any 
variation  in  quality  cannot  be  recovered.  Id. 

Otherwise,  where  the  defects  are  not  discoverable.  Id. 

Salvage ;  See  Ships  and  Vessels. 

Sanity ;  See  Insanity. 

Savings  Banks  ;  See  Banks  amd  Banking. 

No  conditions  in  pass-book  of  a  savings  bank  will  permit  the 
officers  to  carelessly  shut  their  eyes  and  pay  to  any  person  pre- 
senting the  pass-book. 

KumTnel  v.  Germania  Savings  Bk.,  127  N.  Y.  488. 

Circumstances  under  which  payment  made  to  a  person  who  is  not 
in  fact  entitled  to  draw  tne  deposit,  though  he  may  have  pos- 
session of  the  book  and  present  it  at  the  time  of  payment,  will 
not  discharge  the  bank. 

Oearns  v.  Bowery  Sowings  Bk.,  135  1^.  Y.  557. 

Question  of  the  care  and  diligence  of  the  bank's  officers  on  mak- 
ing a  payment  is  one  of  fact.  Id. 

Schenectady  ;  See  Mimioipdl  Corporations. 

The  city  of  Schenectady  has  no  power  to  take  lands  along  the 
natural  banks  of  a  non-navigable  stream  without  compensation 
to  owner.  City  of  Schenectady  v.  Furman,  145  ]N.  Y.  482. 

A  city  can  only  under  charter  require  the  owner  to  clean  the 
stream.  Id. 

Seals. 

Where  the  letters  "  l.  s."  are  after  the  signature,  a  failure  to 
place  the  seal  is  not  fatal. 

Barnard  v.  Gantz,  140  N.  Y.  249. 

Searches  ;  See  Heal  Estate. 

Seduction;  See  Criminal  Law ;  Master  and  Servant ;  Parent  and 

Child. 

Within  what  time  an  indictment  for  seduction  may  be  filed. 

People  V.  Nelson,  153  N.  Y.  90. 
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Seduction —  Continued. 
The  age  of  consent  fixed  by  statute  defining  rape  does  not  apply 
to  the  crime  of  sed  action.  Id. 

The  term  "  chaste  character  "  defined.  .  Jd. 

Promise  to  marry  in  case  pregnancy  resulted  will  not  warrant 
conviction  for  seduction  under  promise  of  marriage  under  sec- 
tion 284  of  the  Penal  Code. 

People  V.  Yon  Alstyne,  144  N.  Y.  361. 

Sentence  ;  See  Criminal  Lme. 

Objection  that  a  sentence  in  a  capital  form  did  not  specify  the 
mode  in  which  the  death  should  be  inflicted,  is  no  ground  for 
reversal.  People  v.  Trezza,  128  N.  T.  529. 

The  Penal  Code  did  not  remove  the  power  of  a  court  of  special 
criminal  jurisdiction  to  suspend  sentence. 

People  ex  rel.  Forsyth  v.  Cowrt  of  Sessions  of  Monroe,  141 
]Sr.  Y.  288. 

The  power  to  suspend  sentence  during  good  behavior  is  not 
unconstitutional  as  encroaching  upon  the  pardoning  power  of 
the  executive.  Id. 

The  court  cannot  preclude  itself  or  its  successor  from  passing 
sentence  whenever  such  a  course  appears  to  be  proper.         Id. 

Service  of  Process ;  See  Practice. 

An  attorney  for  a  foreign  corporation  is  not  a  managing  agent 
upon  whom  service  of  summons  may  be  made  within  Code 
Civil  Procedure  (§  432). 

Taylor  v.  Granite  State  Provident  Assoc,  136  JST.  Y.  843. 
The  general  superintendent  of  the  work  of  operating  the  lines  of 
a  telegraph  company  incorporated  in  New  YorE,  held,  to  be 
a  managing  agent  of  the  corporation  within  Code  Civil  Proce- 
dure (§  431). 

Barrett  v.  Am.  Telephone  &  Telegraph  Co.,  138  N.  Y.  491. 
The  designation  by  a  foreign  insurance  company  of  the  state 
superintendent  of  insurance  to  receive  service  for  it  within  this 
state,  is  official  in  its  character  and  not  personal. 

South  Publishing  Co.  v.  Fire  Asso.  of  Phila.,   affirmed 
without  opinion,  13Y  IST.  Y.  610. 
An  order  for  service  of  summons  need  not  embody  the  two  alter- 
native modes  specified  in  Code. 

Matter  of  Field,  131  N.  Y.  184. 

Where  plaintiif  died  before  service  was  completed,   executrix 

should  make  new  publication.     Eeilly  v.  Sa/rt,  130  N."Y.  625. 

Service  may  be  made  upon  finding  that  plaintiff  is  unable  with 

due  diligence  to  make  personal  service  within  the  state. 

Crouter  v.  Crouter,  133  IST.  Y.  55. 
A  party  to  the  action  as  well  as  a  witness  is  exempt  from  service 
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of  process,  while  witliout  the  jurisdiction  of  his  residence  for 
the  purpose  of  attending  court  in  the  action  to  which  he  is  a 
party,  or  in  which  he  is  sworn  as  a  witness. 

Pa/rher  v.  Ma/rco,  136  K  Y.  585. 

Circumstances  under  which  party  was  privileged  from  the  service 
of  process.  Id. 

In  such  case,  the  plaintiff  had  an  absolute  right  under  United 
States  Eevised  Statutes  (§  863),  to  take  the  testimony  of  his 
witnesses  before  a  notary  in  this  state.  Id. 

The  compulsory  character  of  the  proceedings  was  not  affected  by 
the  waiver  of  notice,  and  the  fixing  of  the  time  of  the  examina- 
tion by  agreement.  Id. 

It  seems  that  a  writ  of  privilege  or  protection  may  still  be  issuefl 
by  a  court  having  commonJaw  jurisdiction,  but  is  not  essential 
to  give  protection.  Id. 

"Where  an  affidavit  for  an  order  of  publication,  stating  "  that  de- 
fendant is  a  non-resident  of  this  state  nor  can  be  found  therein," 
is  insufficient.  McCraken  v.  Flomagcm,  127  N.  Y.  493. 

The  affidavit  of  the  person  who  served  the  summons  is  not  requi- 
site if  there  is  other  competent  proof  of  such  service. 

Murphy  V.  Shea,  143  N.  Y.  78. 

"Where  the  judgment  roll  recites  the  appearance  and  answer  of 
a  guardian  ad  litem,  sufficient  jurisdiction  is  shown,  and  the 
infant  is  bound  by  the  judgment.  Id. 

In  order  to  sustain  an  application  for  an  order  of  publication  the 
verified  complaint  must  show  a  cause  of  action  which  is  suf- 
ficient against  the  defendant  and  of  which  the  court  has  juris- 
diction. Paget  v.  Stevens,  143  N.  Y.  172. 

Section  638  of  the  Code  requires  a  regular  formal  service  of  the 
attachment. 

Kieley   v.   Cent/ral    Complete    Combustion   Mfg.    Co.,   147 
N.  Y.  620. 

A  summons  cannot  be  served  on  a  person  in  charge  of  the  prop- 
erty attached.  Z^- 

Service  upon  a  person  as  managing  agent  of  a  foreign  corporation 

ineffective  unless  his  actual  relation  to  the  company  is  proven. 

Coler  V.  Pittsburgh  Bridge  Co.,  146  N.  Y.  281. 

Set-off ;  See  Counterclaim,. 
The  mere   existence  of  reciprocal  and  independent  demands  is 
not  sufficient  to  authorize  a  set-off  in  equity. 

Pond  V.  Ra/rwood,  139  IST.  Y.  111. 

Purchase  of  a  claim  against  plaintiff  after  suit  brought  without 

consideration  and  with  knowledge  of  his  insolvency  will  not 

entitle  defendant  to  a  set-off.  ^*; 

In  an  action  by  the  state  upon  contract,  the  defendant  cannot  set 
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off  damages  caused  by  the  breach  of  the  other  contracts  of  the 
state. 

People  V.  Corner,  affirmed,  it  seems,  without  opinion,  128 
N.  T.  640. 

In  an  action  against  the  receiver  of  an  insolvent  bank  to  compel 
specific  performance  of  an  oral  agreement  by  the  bank  to  con- 
vey lands  to  plaintiff,  under  vrhicn  the  latter  had  entered  into 
possession  and  made  valuable  improvements,  plaintiff  was  enti- 
tled to  have  a  sum  standing  to  his  credit  as  a  depositor  with 
the  bank,  credited  to  purchase  price. 

Rughitt  V.  Hayes,  136  IST.  T.  163. 

Where  claims  in  the  eye  of  a  court  of  equity  will  be  regarded 
as  due.  Id. 

"Where  a  person  doing  business  under  a  firm  name  had  accepted 
drafts,  and  a  partnership  was  formed  under  the  same  name, 
composed  of  the  former  proprietor  of  the  business  and  another, 
and  the  former  paid  the  drafts  from  the  moneys  of  the  firm, 
held  that  the  firm,  being  in  the  hands  of  a  receiver,  he  could 
not  set-off  the  amount  of  the  drafts  so  paid  against  a  debt 
due.  JSTewhall  v.  WyaU,  139  K  Y.  452. 

Settlement ;  SeeAccord  amd  Satisfaction  /  Cornpromise  /   Release. 

Sewers  ;  See  Mwnicipal  Corporations. 

When  the  petition  for  the  condemnation  of  lands  for  sewers, 
under  Laws  1887,  chapter  609,  should  be  granted. 

Matter  of  Long,  affirmed  without  opinion,  128  N.  T.  596. 

Sheriff ;  See  Attachment ;  Bail ;  Esca/pe ;  Execution. 

Deputy  sheriff  is  a  peace  officer  of  the  county  ;  his  fees  belong  to 

him  alone.  Deyoe  v.  Woodworth,  144  I^".  T.  448. 

Liability  of  surety  of  deputy  sheriff ;  what  is  misfeasance  of  such 

deputy.  Flack  v.  Brassel,  153  X.  Y.  621. 

Notice  by  a  surety  wiU  not  operate  as  a  discharge  until  time  has 

elapsed  in  which  a  new  bond  might  be  given. 

Beilly  V.  Bodge,  131  jS'.  Y.  153. 
In  the  absence  of  bad  faith  the  sheriff  may  entrust  new  business 

to  such  deputy  without  discharging  the  sureties.  Id. 

It  is  not  required  that  such  notice  be  served  at  the  office.         Id. 

Ships  and  Vessels  ;  See  Carriers ;  Bemurrage  /  Freight ;  Naviga- 
tion. 

The  mere  fact  that  the  vessel  is  navigated  by  unlicensed  pilot  is 
not  sufficient  to  deem  such  vessel  unseaworthy. 

Telo  V.  Jordark,  147  K  Y.  387. 
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Ships  and  Vessels — Continued. 
Failure  of  one  vessel  whicli  has  signaled  and  has  not  receiA-ed 
answer,  to  slacken  speed,  constitutes  contributory  negligence  as 
matter  of  law. 

JSTew   York  Sa/rbor  Towhoat  Co.  v.  N.  T.,  L.  E.  &  W.  R. 

R.  Co.,  148  N.  Y.  574. 

Neither  party  can  recover  in  common-law  actions  for  maritime 

torts  where  both  vessels  are  at  fault.  Id. 

The  power  of  ship's  husband,  as  such,  to  borrow  money  is  based 

upon  present  and  pressing  necessity. 

Chase  V.  McLean,  130  N.  Y.  529. 

A  loan  used  in  paying  a  debt  contracted  for  supplies  three  years 

before  is  not  within  this  rule.  Id. 

Master  had  no  authority  to  borrow  for  such  purpose.  Id. 

Where  a  vessel  is  lost  through  the  negligence  of  a  joint  owner,  he 

is  liable  to  his  co-owners  for  such  loss. 

Williams  v.  Hays,  143  IST.  Y.  442. 

Where  the  insurance  on  such  a  vessel  is  paid  to  one  of  the  joint 

owners,  the  owner  through  whose  negligence  it  occurred  is  liable 

for  such  amount.  Id. 

Slander  ;  See  Libel  amd  Slander. 

Societies  ;  See  Associations  /  Benevolent  Associations  /  Insurance  / 
ReUgious  Associations. 

Soldiers ;  See  Military. 

Special  Proceedings ;  See  Practice. 

Special  Verdict ;  See  Practice. 

Specific  Performance;   See    Contracts;   Equity;   ReformaUon  of 
Instruments;  Statute  of  Frauds;  Vendor  amd  Purchaser. 

Time  of  performance  may  be  made  essential  to  relief. 

^  Schmidt  V.  Reed,  132  N.  Y.  108. 

When  not  so  done,  either  party  may  render  time  of  performance 
as  of  essence  upon  notice  to  the  other.  Id. 

Failure  to  convey  according  to  terms  of  agreement  entitles  pur- 
chaser to  recover  back  his  advance  payment.  Id. 

Equity  will  enforce  a  parol  contract  for  an  interest  in  land  when 
it  is  certain  and  definite.     Crosdale  v.  Lamigan,  129  IS".  Y.  604. 

Where  the  title  of  the  seller  is  depended  upon  to  resist  perform- 
ance proof  of  valid  title  will  entitle  the  agreement  to  be 
enforced.  Aldrich  v.  Bailey,  132  N.  Y.  85. 

An  action  for  damages  in  lieu  of  specific  performance  of  a  con- 
tract for  the  conveyance  of  land  is  barred  if,  when  it  was  com- 
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raenced,  the  ten  years  limitation  provided  for  actions  in  equity 
had  run  against  the  cause  of  action  for  specific  performance. 

Cooley  V.  Ldbdell,  153  E".  Y.  596. 

Where  the  defendant  has  put  it  out  of  his  power  to  perform  by 
conveying  to  other  persons,  the  plaintiff,  on  proving  his  right, 
is  entitled  to  the  property.  Id. 

When  specific  performance  to  compel  sale  of  land  should  not  be 
decreed.  Kahn  v.  Oha^in,  152  If.  Y.  305. 

When  damages  for  breach  of  covenants  will  be  allowed  in  an 
action  for  specific  performance. 

O'Beirne  v.  Alleghcmy  S  Kimua  E.  R.  Co.,  151  N".  Y.  372. 

When  purchaser  of  land  may  by  his  conduct  waive  a  literal  per- 
formance of  an  agreement  to  convey  land  free  from  incum- 
brances and  place  himself  in  a  position  where  an  allowance  oat 
of  the  purchase  money  is  all  he  can  equitably  demand. 

Webster  v.  Kings  County  Trust  Co.,  145  N.  Y.  275. 

Tender  on  the  trial  of  an  action  for  specific  performance  and 
deposit  with  the  clerk  of  the  court  of  a  deed  executed  by  all 
the  vendors  is  a  good  delivery  in  escrow,  which  is  not  defeated 
by  the  death  of  one  of  the  vendors  before  its  actual  delivery  to 
the  purchaser.  Id. 

What  facts  must  exist  to  authorize  a  court  to  decree  a  pacific 
performance  of  a  contract.  Stokes  v.  Stokes,  148  N.  Y.  708. 

When  specific  performance  of  a  contract  for  the  purchase  of  land 
will  not  be  decreed.  MoPherson  v.  Schade,  149  IST.  Y.  16. 

When  specific  performance  of  a  contract  in  relation  to  property 
may  be  decreed.  Williams  v.  Montgomery,  148  N.  Y^  519. 

Where  a  grantee  receives  a  deed  as  security  for  a  loan,  with  full 
covenants  and  warranty,  he  cannot  be  compelled  to  re-convey 
in  fee  simple  as  the  deed  was  in  effect  simply  a  mortgage. 

Shield*  V.  Russell,  142  JST.  Y.  290. 

A  grantee  is  not  exctised  from  executing  a  re-conveyance  by  the 
fact  that  It  is  claimed  by  the  assignee  of  the  lease.  Id. 

When  specific  performance  of  a  contract  will  not  be  refused  on 
the  ground  that  there  is  a  change  of  conditions. 

Prospect  Park  and  Coney  Island  R.  R.  Co.  v.  C.  I.  &  B. 
R.  R.  R.  Co.,  144  ]Sr.  Y.  152. 

Specific  performance  was  properly  decreed  of  an  agreement  to 
assign  mortgage  in  place  of  worthless  one  as  part  payment  of 
land.       _  Roherge  v.  Winnie,  144  N.  Y.  709. 

Where  a  Us  pendens  is  filed  against  property  which  the  defendant 
agreed  to  sell,  and  the  suit  is  dismissed,  specific  performance  of 
contract  to  seU  will  be  decreed. 

Saffey  v.  Lynch,  143  K  Y.  241. 

The  plaintiff  is  not  bound  to  accept  a  deed  which  defendant 
declared  would  convey  an  incumbered  title.  Id. 

Where  the  evidence  in  a  trial  court  clearly  establishes  the  terms 
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of  a  parol  agreement  to  convey  land,  the  finding  is  binding  on 
the  appellate  court.  Btmchel  v.  BuncJcel,  141  E".  Y.  427. 

Where  equity  courts  violate  no  fixed  rules  in  decreeing,  specific 
performance,  their  discretion  is  not  reviewable  on  appeal.     Id. 

Where  the  consideration  has  been  paid  and  possession,  taken  the 
specific  performance  of  a  contract  of  sale  will  be  decreed.     Id. 

After  sufiicient  part  performance  of  an  oral  agreement  it  is  en- 
forceable in  equity.  Mwrphy  v.  Whitney,  140  N.  Y.  541. 

When  in  an  action  for  specific  performance  between  vendor  and 
purchaser  the  court  wiU  decree  specific  performance  against  the 
purchaser.    _  Molly  v.  Eirsch,  135  S".  Y.  590. 

It  seems  that  in  enforcing  purchases  at  judicial  sales,  the  court 
will  often  exercise  its  discretion  in  favor  of  the  purchaser  if 
there  are  questions  affecting  the  title.  Id. 

When  in  an  action  for  specific  performance  of  a  contract  to  sell 
real  estate  to  plaintiff  free  from  incumbrance,  specific  perform- 
ance would  be  refused.      Ootthelf  v.  Stromahan,  138  NT  Y.  345. 

Circumstances  under  which  judgment  adjudging  plaintiff  to  be 
the  equitable  owner  of  one-third  of  the  homestead  property  and 
that  defendant  convey  the  same  to  her  wasproper. 

Center  v.  Weed,  138  N.  Y.  532. 

A  court  of  equity  will  compel  the  vendor  to  execute  another  deed 
when  first  is  lost,  so  as  to  clothe  the  purchaser  with  the  record 
title.  Kent  v.  CJmrch  of  St.  Michael,  136  E".  Y.  10. 

Where  the  original  vendor  is  dead,  and  the  title  by  the  terms  of 
his  wfil  is  vested  in  certain  parties  whose  interests  are  subject 
to  be  opened  and  let  in  after-born  children,  a  conveyance  by 
direction  of  a  judgment,  to  which  all  the  living  persons  in  in- 
terest are  parties,  will  be  effectual  to  perfect  the  title.         Id. 

WiU  not  be  decreed  when  all  the  parties  are  not  before  the  court 
and  title  depends  upon  facts  outside  the  record. 

Dingley  v.  Bon,  130  IST.  Y.  607. 

Facts  tending  to  establish  vendor's  title  will  be  considered. 

Kelly  V.  Brewer,  132  N.  Y.  539. 

Stare  Decisis  ;  See  Farmer  Adjudication. 

State  ;  See  Oomals  /  Constitutional  Lam  ;  Escheat ;  Patent  for  Land. 

Duties  of  commissioners  of  land  office  are  of  a  judicial  character, 
and  cannot  be  enforced  by  mandamus. 

People  ex  rel.  Ha/rris  v.  Commissioners  of  Land  Office,  149 

E.  Y.  26. 

In  a  claim  against  state,  it  subjects  the  determination  of  its  liability 

to  those  rules  which  usually  obtain  between   employer  and 

employed.  Gates  v.  State  of  N.  T.,  128  N.  Y.  221. 

Measure  of  damages  in  case  of  injury  to  building  by  leakage  of 

water  from  canals  determined.      Slavin  v.  State,  152  N.  Y.  45. 


2570  State— Statutes,  I. 

State —  Continued. 
Chapter  380,  Laws  1889,  as  to  wages  of  workmen  on  public  works 
in  the  state,  does  not  include  laborers  in  the  penal,  reformatory, 
eleemosynary  or  educational  institutions  of  the  state. 

Drahe  v.  State,  lU  JST.  T.  414. 
"Where  franchises  sought  to  be  conferred  on  a  corporation  are 
taken  away  by  a  repealing  act  after  payment  by  the  corporation, 
a  claim  lies  against  the  state  for  the  amount  so  paid, 

Goxe  V.  State,  144  IST.  T.  396. 

Power  given  by  the  legislature  to  a  particular  body  to  hear  a 

claim  against  the  state  is  not  taken  away  by  a  general  statute 

in  relation  to  the  hearing  of  similar  claims.  Jd. 

Liability  of  state  for  appropriation  in  1843  of  the  waters  of 

Skaneateles  Lake.    Rights  of  riparian  owners. 

Waller  v.  State,  144  N.  T.  579. 
The  unjust  refusal  of  the  board  of  managers  of  a  state  institution 
to  give  a  certificate  gives  the  contractor  right  to  prosecute  his 
claim  before  the  state  board  of  audit. 

Peck  v.  State,  137  E'.  Y.  372. 
The  owner  of  a  diseased  animal  which  has  been  killed  in  pur- 
suance of  chapter  661,  Laws  1893,  is  entitled  to  its  actual  value 
in  its  diseased  condition.  Ta^ppen  v.  State,  146  IST.  Y.  44. 

The  United  States  lays  no  claim  to  the  low  flat  lands  outside  the 
channel  of  deep  navigable  rivers. 

Rumsey  v.  N.  Y.  &  New  Englamd  R.  R.  Co.,  130  IST.  Y.  88. 
The  state  cannot  be  held  liable  in  any  cause  save  by  its  own 
consent.  Loolce  v.  State  ofN.  Y.,  140  JST.  Y.  480. 

"Where  the  compensation  of  a  state  employe  is  fixed  by  statute, 
it  cannot  be  reduced  by  the  person  under  whom  he  is  employed. 
Clarh  V.  State  of  W.  Y,  142  N".  Y.  101. 
The  fact  that  an  employe  takes  the  reauced  compensation  will 
not  estop  him  from  subsequently  claiming  the  residue.  Id. 

But  a  statute  fixing  such  compensation  would  not  affect  an  exist- 
ing contract.  Id. 

Statutes  ;  See  Constitutional  LoajOs  /  Foreign  Laws  /  Penalties. 
I.  Enactment. 

II.    CONSTEUCTION. 

1.  Oenerally. 
3.  Of  Penal  Statutes. 
3.  Of  Particular  Statutes. 
III.  Hepeal. 

L  ENACTMENT. 
The  act  to  authorize  the  drainage  of  marsh  lands  (chapter  844, 
Laws  1868),  was  repugnant  to  the  provision  of  the  Constitution 
giving  Congress  exclusive  power  to  regulate  commerce. 

Coxe  V.  State,  144  N.  Y.  396. 
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Statutes— Continued. 
The  scope  of  section  18,  article  3  of  the  Constitution,  prohibiting 
the  passage  of  private  or  local  bills  granting  to  any  corpora- 
tion or  association  or  individual  the  right  to  lay  down  railroad 
tracks, — considered. 

Sun  Printing  c&  Pub.  Assn.  v.  Mayor,  152  N.  Y.  257. 
A  statute  is  presumed  to  take  effect  at  the  commencement  of  the 
day  on  which  it  was  proved. 

Croveno  v.  Atlantic  Am.  R.  B.  Co.,  150  IST.  Y.  225. 
The  legislature  may  authorize  the  sale  of  infants'  real  property. 

Filing  v.  Dreyer,  149  N.  Y.  460. 
"When  a  special  statute  for  the  sale  of  infants'  real  estate  is  not 
invalidated.  M. 

"When  a  statute  amends  a  former  statute  "  so  as  to  read  as  fol- 
lows," it  operates  as  a  repeal  by  implication  of  inconsistent  pro- 
visions in  the  former  law,  and  of  provisions  omitted  in  the 
amended  law.  "Where  the  amended  act  re-enacts  provisions  in 
the  former  law,  the  law  will  be  regarded  as  having  been  con- 
tinuous. Matter  of  Prime,  136  IST.  Y.  347. 
A  statute  takes  effect,  although  in  form  the  amendment  of  a 
statute  which  has  been  in  effect  repealed. 

People  ex  rel.  Strough  v.    County  Canvassers  of  Jefferson, 
143  K  Y.  84. 
Statute  authorizing  the  granting  of  land  under  water  requires  the 
assent  of  two-thirds  the  members  of  the  legislature. 

Rwmsey  v.  N.  Y.  &  New  England  E.E.  Co.,  130  IST.  Y.  88. 
Section  13  of  the  Liquor  Tax  Law  of  1896  for  the  division  of 
moneys  collected  between  state  and  city  did  not  require  two- 
thirds  vote  of  the  legislature. 

People  ex  rel.  Einsfeld  v.  Murray,  149  N.  Y.  367. 
The  Liquor  Tax  Law  is  not  unconstitutional  because  it  does  not 
follow  the  classifications  of  the  city  laid  down  in  the  Constitu- 
tion. Id. 
The  Liquor  Tax  Law  is  not  a  special  city  act.  Id. 
The  fact  that  an  act  which  has  been  amended  is  again  amended 
by  reference  only  to  the  original  act  will  not  render  the  last 
amendment  nugatory. 

'White  V.  Inebriates^  Home  for  Kings  Co.,  141  N.  Y.  123. 

IL  COlSrSTRUCTIOJSr. 
I.  Generally. 

A  statute  passed  at  the  same  session  of  the  legislature  may  be 
considered  to  ascertain  the  intention  of  the  legislature  in  regard 
to  another  statute. 

Bank  of  the  Metnwpolis  v.  Faber,  150  N.  Y.  200. 

Journals  of  the  house  are  admissible  to  show  the  vote  by  which 

the  bill  was  passed.  ^-r  ^r  ^.r. 

New  Yorh  c&  long  Island  Bridge  Co.  v.  Smith,  148  JN.  1 .  540. 
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Statutes —  Continued. 
A  state  court  should,  in  construing  an  Act  of  Congress,  follow 
the  instructions  given  by  the  United  States  Supreme  Court. 

Yorke  V.  Conde,  147  N.  Y._486. 
The  provision  of  the  Constitution  prohibiting  the  limit  of 
recovery  in  actions  for  injuries  resulting  in  death  is  not  retro- 
spective. Isola  V.  Weier,  147  'S.  Y.  329. 
If  the  statute  and  the  Constitution  can  be  construed  so  as  to 
enable  both  to  stand,  and  each  be  given  a  legitimate  effect,  it  is 
the  duty  of  the  court  to  adopt  such  construction. 

People  V.  Eosenlerg,  138  K  Y.  410. 
An  act  is  not  to  be  determined  as  to  its  constitutionality  by  the 
manner  in  which  its  provisions  maybe  carried  out. 

People  ex  rel.  Jyechamcus  v.  Warden  of  City  Prison,  144 
N.  Y.  529. 
Statute  changing  procedure  applies  to  actions  pending  at  the  time 
it  takes  effect,  unless  specially  excepted. 

Lazarus  v.  Metropolitan  El.  R.  It.  Co.,  145  N.  Y.  581. 
The  language  used  must  be  given  its  obvious  meaning. 

Matter  of  Mam,mng,  appeal  dismissed,  139  ^N".  Y.  446. 
Where  the  act  to  be  done  concerns  public  interest  or  individual 
rights,  permissive  words  conferring  power  or  authority  will  be 
held  to  be  mandatory. 

People  ex  rel.  Reynolds  v.  Common  Council  of  Buffalo,  140 

N.  Y.  300. 

Permissive  words  in  a  statute  should  be  construed  as  mandatory, 

only  where  the  statute  taken  as  a  whole  and  viewed  in  the  light 

of  surrounding  circumstances  indicates  a  legislative  intent  that 

they  should  be  so  construed. 

People  ex  rel.   Comstocic  v.  Mayor,  etc.,  of  Syracuse,    af- 
firmed on  opinion  below  in  128  N.  Y.  632. 
The  Statute  of  Uses  and  Trusts  is  to  be  construed  literall}'^. 

Cochrane  v.  Sohell,  140  IST.  Y.  516. 
All  the  provisions  of  a  statute  must  be  consulted  to  ascertain  the 
legislative  intent. 

People  ex  rel.  Huntington  v.  Crennan,  141  N.  Y.  239. 
Method  of  interpreting  a  statute  considered. 

Ka/rst  V.  Ga/iie,  136  IST.  Y.  316. 
An  original  statute  with  all  its  amendments  must  be  read  together 
and  viewed  as  one  act  passed  at  the  same  time. 

Jjyon  V.  Manhattan  Ry.  Co.,  142  N.  Y.  298. 
In  the  construction  of  a  statute,   the  intent  of  the  framers  is  to 
be  sought. 

Matter  of  Boa/rd  of  Street  Opening,  133  IST.  Y.  329. 
A  construction  of  a  statute  should  be  avoided  which  would  in- 
juriously affect  the  rights  of  others. 

Suburban  Rapid  Transit  Co.  v.  Mayor,  etc.,  of  N.  T.,  128 
N.  Y.  510. 
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Statutes —  Continued. 
In  the  absence  of  contrary  intent,  all  statutes  are   to   be  con- 
strued as  prospective. 

Matter  of  Delanoa/re  &  Hudson  Canal  Co.,  129  JST.  Y.  105. 
"Where  a  particular  intention,  incompatible  with  a  general  inten- 
tion, is  expressed,  the  former  is  considered  in  the  nature  of  an 
exception.  Hoey  v.  Gilroy,  129  E".  Y.  132. 

Only  when  required  by  the  most  cogent  reasons  will  an  act  of  the 
legislature  be  declared  void. 

WaUrloo  Woolen  Mfg.  Co.  v.  Shanaham.,  128  N.  Y.  345. 
When  the  legislature  appropriates  public  money  for  an  improve- 
ment, the  courts  may  inquire  whether  the  improvement  is  for 
a  purpose  which  is  public,  and  if  bill  was  passed  by  requisite 
vote  of  legislature.  Id. 

A  provision  of  statute  will  not  be  considered  retroactive  where 
such  construction  will  destroy  all  remedy. 

Matter  of  Trustees  of  Union  College,  129  N.  Y.  308. 
An  affirmative  statute  is  directory  merely,  and  leaves  the  common 
law  in  force. 

Dutchess  Co.  Mut.  Ins.  Co.  v.  Ya/nWagonen,  132  N. Y.  398. 
A  statute  of  a  state  granting  powers  and  privileges  to  corpo- 
rations, must  be  held  to  apply  only  to   corporations  created 
by  the  state.  Matter  of  Prime,  136  N.  Y.  847. 

It  seems,  however,  that  a  general  law  of  the  state  prohibiting 
corporations  from  exercising  particular  powers  will  operate 
upon  foreign  corporations.  Id. 

"Where  an  act  conveys  special  franchises  and  privileges,  its  lan- 
guage must  be  construed  most  favorably  to  tne  people. 

People  V.  Broadway  R.  E.  Co.,  126  JST.  Y.  29. 
The  conduct  under  the  act  which  is  claimed  to  constitute  the  for- 
feiture of  corporate  rights  and  franchises  is  to  have  a  charitable 
and  liberal  construction.  _  Id. 

Courts  cannot  by  construction  cure  a  casus  omisus. 

McKusTcie  v.  Hendrickson,  128  IST.  Y.  555. 

z.  Of  Penal  Statutes. 
The  provision  of  section  4  of  chapter  515,  Laws  1889,  prohibiting 
the  manufacture,  etc.,  of  any  vinegar  containing  any  artificial 
coloring,  is  not  unconstitutional. 

People  V.  Oward,  145  IST.  Y.  105. 
"Where  an  offense  is  defined  in  the  same  language  as  was  employed 
before,  it  will  be  presumed  that  no  change  was  intended. 

People  V.  Fanshawe,  137  N.  Y.  68. 
Chapter  602,  Laws  1892,  in  relation  to  the  examination  and  reg- 
istration of  employing  or  master  plumbers,  declared  constitu- 
tional. . 

People  ex.  rel.  Weohamcus  v.  Warden  of  City  Prison,  144 
N.  Y.  529. 
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Statutes —  Continued. 

Chapter  5Y2  of  1895,  amending  section  351  of  the  Penal  Code,  and 
making  pool  selling  a  felony,  is  not  unconstitutional. 

People  ex  rel.  Weaver  v.   Van  De  Ca/rr,  150  N.  Y.  439. 

Chapter  572  of  1895  may  be  treated  as  a  separate  statute  from 

chapter  570,  571  and  573  of  the  same  year.  Id. 

3.   Of  Particular  Statutes. 

Chapter  679  of  1886,  exempting  bank  stock  held  by  foreign  insur- 
ance companies  doing  business  in  this  state  from  taxation,  did 
not  apply  to  the  taxation  for  the  year  1886. 

^ttM  Ins.  Co.  V.  Mayor,  153  N.  T.  331. 
The  provisions  of  Law  1886  (chap.  656,  §  10),  requiring  any  action 
to  test  the  validity  of  a  tax  in  Long  Island  City  to  be  brought 
within  one  year,  held,  not  to  have  a  retroactive  effect. 

Ya/ii  Deventer  v.  long  Island  City,  139  N.  Y.  133. 
The  provisions  of  the  statute  exempting  the  cities  of  New  York 
and    Brooklyn  from  liability  for  accidents  on  the  Brooklyn 
bridge,  are  not  retroactive. 

Eeid  V.  Mayor,  etc.,  of  N.  Y.,  affirmed,  139  N.  Y.  534. 
Section  27  of  the  Statutory  Construction  Law  does  not  materially 
change  the  rule  for  computing  time. 

People  V.  Burgess,  153  N.  Y.  561. 
"Where  an  act  is  required  to  be  done  a  certain  number  of  days  be- 
fore a  specified  event,  the  day  of  such  event  is  to  be  excluded, 
and  that  when  the  act  is  performed  included.  Id. 

A  receiver  in  supplementary  proceedings  has  no  power  to  deter- 
mine whether  a  fund  in  his  hands  belongs  to  certain  creditors. 

Matter  of  Rone,  153  IST.  Y.  522. 
When  chapter  344  of  1893,  extending  term  of  sole  commissioner 
of  highways,  becomes  operative. 

People  ex  rel.  Lovett  v.  Randall,  151  N.  Y.  497. 

Chapter  148  of  1893,  which  attempts  to  validate  an  illegal  resolu- 

tioh  of  the  Supervisors  of  Essex  County,  changing  the  county 

seat,  is  unconstitutional.      Williams  v.  Boynton,  147  N.  Y.  426. 

The  Statutory  Construction  Law  cannot  affect  a  vested  right. 

Sail  V.  Bremiam,,  140  N.  Y.  409. 
The  forest  commission  has  been  a  continuous  body  since  its  crea^ 
tion  under  the  act  of  1885. 

People  ex  rel.  Forest  Commission  v.  Camphell,  152  N.  Y.  51. 
The  city  of  New  York  must  pay  its  quota  of  state  tax  imposed  by 
chapter  214  and  565  of  1893  for  the  care  of  the  insane  poor. 

PeopU\.  Fitch,  148  N.  Y.  71. 
The  Liquor  Tax  Law  of  1896  is  not  a  Tax  Law. 

People  ex  rel.  Finsfeld  v.  Murray,  149  N.  Y.  367. 
Chapter  182  of  1884,  in  regard  to  the  compensation  of  policemen 
in  a  city  over  800,000, — ^applied. 

Stocky.  City  of  BrooUyn,  150  N.  Y.  335. 
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Statutes —  Continued. 
When  section  4  of  the  Statutory  Construction  Act  applies. 

Matter  of  Bronson,  150  N.  Y.  1. 
Chapter  344  of  1893,  extending  term  of  office  of  town  clerks,  does 
not  apply  to  the  office  of  town  clerk  elected  the  day  previous 
to  the  passage  of  said  law. 

People  ex  rel.  Le  Boy  v.  Foley,  148  N.  Y.  6Y7. 
Chapter  344  of  1895,  providing  that  applicant  for  position  is  an 
honorably  discharged  soldier  or  sailor  of  the  late  war,  etc.,  is 
in  conflict  with  section  9  of  article  5  of  the  Constitution. 

Matter  of  Keymer,  148  N.  Y.  219. 
Date  of  taking  effect  of  chapter  520,  Laws  1893,  changing  the  com- 
pensation of  the  clerk  of  Onondaga  county  from  fees  to  a  salary. 
People  ex  rel.  Onondaga  County  Samgs.  Banlt  v.  Butler,  147 
N.  Y.  164. 
Chapter  823  of  1895,  prohibiting  the  carrying  on  of  barbering  on 
Sunday,  is  unconstitutional.     People  v.  Havnor,  149  N.  Y.  195. 
Chapter '427  of  1896  (The  Albany  Police  Law)  is  unconstitutional. 

Rathbone  v.  Wirth,  150  N.  Y.  459. 
The  amendment  of  1896  to  section  191  of  the  Code-restricting 
appeals  to  the  Court  of  Appeals,  was  a  competent  exercise  of 
legislative  power. 

Sciolina  v.  Erie  Preserving  Co.,  151  N.  Y  50. 
Chapter  601,  Laws  1895,  abolishing  the  office  of  police  justice  in 
New  York  city  is  not  violative  of  section  22  of  article  6  of  the 
Constitution.  Koch  v.  Mayor,  152  IST.  Y.  72. 

The  Rapid  Transit  Acts  do  not  contravene  the  provisions  of  article 
8,  section  10,  or  article  3,  section  18  of  the  Constitution,  and 
are  valid. 

Sun  Printing  (&  Pub.  Ass'n  v.  Mayor,  152  N.  Y.  257. 

The  Rapid  Transit  Acts  do  not  contemplate  or  permit  a  lease  in 

perpetuity.  Id. 

Chapter  934,  Laws  1895,  annexed  district  ("Westchester  county), 

created  by  districts,  and  divisions  thereof  determined. 

People   ex  rel.    Henderson  v.   Supervisors  of  Westchester 
County,  147  JST.  Y.  1. 
Chapter  934,  Laws  1895,  annexing  a  portion  of  the  county  of 
Westchester  to  the  city  and  county  of  New  York  is  constitu- 
tional, id. 
Chapter  428,  Laws  1885,  authorizing  the  audit  by  the  Board  of 
Claims  of  the  claim  of  the  county  of  Cayuga  for  reimbursements 
of  expenses  for  the  trials  of  certain  convicts  for  crimes  com- 
mitted in  state  prison,  is  not  unconstitutional. 

Board  of  Supervisors  of  Cayuga  Co.  v.  State,  153  N.  Y.  279. 

Chapter  428  of  1885  validated  the  claim  referred  to,  subject  to  the 

adjustment  of  the  amount  by  the  Board  of  Claims.  Id. 

Chapter  710,  Laws  1892, — construed. 

People  ex  rel.  Dobson  v.  Fire  Comrs.  of  Brooklgn,  146  K  Y.  357. 
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Statutes —  Continued. 
III.  EEPEAL. 

Section  30  of  chapter  564  of  1890,  making  directors  of  a  business 
corporation  liable  for  debts  for  failure  to  file  annual  reports,  was 
not  repealed  by  chapter  2  of  1892. 

Bomk  V.  Faber,  150  N.  Y.  200. 

The  rule  that  General  Acts  should  be  construed  as  not  repealing  or 

affecting  the  provisions  of  charters  of  municipal  corporations  does 

not  apply  when  intent  of  legislature  is  clearly  to  the  contrary. 

People  ex  rel.  Dobson  v.  Fire  Comrs.  of  Brooklyn,  146  IS".  T.  357. 

When  power  conferred  by  the  legislature  on  a  public  body  for  a 

special  purpose  is  not  impliedly  repealed. 

Coxe  V.  State,  144  N.  T.  396. 
Eepeal  of  a  repealing  act  restores  the  original  act. 

Oha/rdY.Rolt,nQ'S.Y.2,Q. 

The  repeal  of  a  statute  by  implication  is  not  favored,  and  when 

some  office  or  function  can,  by  fair  construction,  be  assigned  to 

both  acts,  and  they  confer  different  powers,  to  be  exercised  for 

different  purposes,  both  must  stand. 

Woods  V.  Supervisors  of  Madison,  136  N.  Y.  403. 
A  statute  which  is  amended  and  re-enacted,  so  as  to  read  as  pre- 
scribed in  the  later  amendatory  statute,  is  thereby  wholly  an- 
nulled ;  and  when  such  amendatory  act  is  itself  repealed,  the 
original  act  is  not  revived.   People  v.  Wilmerdvng,  136  IT.  Y.  363. 
A  mere  legislative  intent  to  revive  the  earlier  act  is  not  alone  suf- 
ficient to  accomplish  that  purpose.  Id. 
The  fact  that  by  subsequent  legislation  it  appears  that  the  legis- 
lature believed  that  the  original  act  was  stiU  in  force  will  not 
have  the  force  of  an  enactment.  /d 
Special  and  local  laws  are  not  repealed  by  a  general  statute  un- 
less the  intent  to  do  so  is  clearly  manifest. 

James  v.  Sammis,  132  K  Y.  239. 
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'  126  N. 

Y. 

398 

140 

16 

'  183  N. 

Y. 

43 

130  tit.  5, 

15 

129  N. 

Y. 

473 

200 

129  N. 

Y. 

20 

130  tit.  1, 

5 

135  N. 

Y. 

76 

200 

135  N. 

Y. 

201 

130 

42 

126  N. 

Y. 

402 

204 

153  N. 

Y. 

294 

274 

129  N. 

Y. 

344 

265 

135  N. 

Y. 

393 

306 

1845 

130  N. 

Y. 

91 

265 
319 

143  N. 
127  N. 

Y. 
Y. 

133 
10 

115    1 

3 

■  132  N. 

Y. 

317 

1849 

150 

126  N. 

Y. 

147  ■ 

375 

129  N. 

Y. 

20 

150 

132  N.  Y.  494, 

497 

226 

145  N. 

Y. 

84 

261 

1846 

132  N. 

Y. 

317 

258 
306 
308 

133  N. 
132  N. 
129  N. 

Y. 
Y. 
Y. 

282 
406 
495 

62 

1 

"  136  N. 

Y. 

363 

352 

129  N. 

Y. 

344 

216 

135  N. 

Y. 

83 

375 

135  N. 

Y. 

201 

216 

1847 

144  N. 

Y. 

75 

375 

1850 

158  N. 

Y. 

416 

133 

126  N. 

Y. 

512 

86  art.  6, 48 

128  N. 

Y. 

368 

133 

129  N. 

Y. 

71 

86  art.  6, 52 

128  N. 

Y. 

369 

133 

10 

138  N. 

Y. 

333 

140 

8 

126  N.  Y.  365, 

366 

133 

133  N. 

Y. 

335 

140 

5 

127  N. 

Y. 

275 

133 

144  N. 

Y. 

333 

140 

44 

127  K 

Y. 

276 

240 

2 

135  N. 

Y. 

76 

140 

24 

128  N. 

Y. 

185 

280 

25 

130  N. 

Y. 

604 

140 

130  N.Y 

.94,97 

286 

129  N. 

Y. 

344 

140 

44 

130  N. 

Y. 

157 

413 

129  N. 

Y. 

344 

140 

18 

130  N. 

Y. 

504 

420 

129  N". 

Y. 

615 

140 

28 

132  N. 

Y. 

445 

426 

129  N. 

Y. 

615 

140 

suM.  5 

133  N. 

Y. 

77 

140 

18,21 

133  N. 

Y. 

275 

1848 

140 

39 

135  N. 

Y. 

583 

30 

'  135  N. 

Y. 

83 

140 

136  N. 

Y. 

403 

37 

129  N. 

Y. 

665 

140 

18 

138  N. 

Y. 

181 

37 

138  N. 

Y. 

151 

140 

141  N. 

Y. 

532 

37 

153  N. 

Y. 

528 

140 

143  N. 

Y. 

253 

40 

8 

127  N. 

Y. 

257 

140 

143  N. 

Y. 

411 

40   10, 

11 

129  N.Y.  200, 204, 519 

140 

25,49 

144  N. 

Y. 

75 

40 

129  N. 

Y. 

561 

140 

46 

147  N. 

Y. 

377 

40 

12 

130  N. 

Y. 

367 

140 

148  N. 

Y. 

640 

40 

12 

137  N. 

Y. 

342 

214 

129  N. 

Y. 

345 

40 

140  N. 

Y. 

94 

263 

129  N. 

Y. 

345 

40 

13 

141  N. 

Y- 

251 

283 

130  N. 

Y. 

90 

40 

18 

143  N. 

Y. 

.511 

283 

135  N. 

Y. 

83 

40 

10 

147  N. 

Y. 

597 

295 

130  N. 

Y. 

318 

40 

151  N. 

Y. 

60 

40 

152  N. 

Y. 

121 

1851. 

140 

12 

131  N.  Y.  140, 

144 

80 

126  N. 

Y. 

512 
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108 

122 

176 

264  tit.  4,  2 

371 


280 


1851. 


132  N.  Y.  406 
148  N.  Y.  281 
183  N.  Y.  393 

133  N.  Y.  389 
133  N.  Y.  387 


122 
122 
138 
153 
204 
333 
355 
463 
464 
466 
471 
603 
634 


50 
238 
245 

270 

282 
282 
282 
352 


6 
37 

37 
37 

244 
255 
333 

425 
427 
427 
427 
448 


6,17 
23 


1852. 

129  N.Y.  71 

1853. 

126  K  Y.  512 
144  N.  Y.  333 
126  N.  Y.  478 

133  N.  Y.  282 
131  N.  Y.  349 
147  N.  Y.  597 
135  N.  Y.  336 
147  N.  Y.  25 

129  N.  Y.  295,  298 

131  N.  Y.  289 
143  ]Sr.  Y.  133 
129  N.  Y.  331 

134  N.  Y.  480 

1854. 

138  N.  Y.  451 

129  N.  Y.  71 

133  N.  Y.  282 

126  N.  Y.  592,  595 

132  N.  Y.  166 

135  N.  Y.  583 
126  N.  Y.  365,  366 

129  N.  Y.  616 


1855. 


68,  69,  70 
83,  85 
448  tit.  2,  83,  85 


141  N. 
141  N. 
145  N. 
147  N. 
130  N. 
133  N. 

126  N. 

127  N. 

138  N". 

139  N. 
143  N. 


205 

118 

239 

31 

158 
77 

350 
78 

590 

240 


Y.  335 


127  X.  Y.  76 
127  N.  Y.  78 
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448 

127  N. 

Y. 

78 

547 

132  N. 

Y. 

125 

179 


22 
96 
267 
416 
446 
451 
456 
456 
456 
456 
456 
456 
479 
615 
628 


22 
261 
303 
314 
314 
314 
314 
322 
326 
338 


222 
396 

484 


61 
90 
90 
90 
90 
163 
163 


16 


1856. 


143  N.  Y.  84 


1857. 


3 
41 


126  N. 
132  N. 
129  N. 
137  N. 
146  N. 
144  N. 
139  K 
141  N. 
126  N. 
144  N. 
146  N. 
152  N. 
128  N. 


Y.  350 
Y.  407 
Y.  345 
Y.  379 
Y.  145 
Y.  488 
Y.  55 
Y.  196 
Y.  433 
Y.  94 
Y.  304 
Y.  417 
Y.  353 


133  N.  Y.  484 
131  N.  Y.  571 

1858. 

148  N.  Y.  677 
133  N.  Y.  635 
126  N.  Y.  34 
127  N.  Y.  61,  552 
128  N.  Y.   9 

130  N.  Y.  426 

131  N.  Y.  182 

136  N.  Y.  180 

137  N".  Y.  274 
130  N.  Y.  406 


1859. 


138  N.  Y.  26 
126  N.  Y.  351 
143  N.  Y.  67 


1860. 


131  N.  Y.  388 

129  N.  Y.  20 

130  N.  Y.  499 

131  N.  Y.  352 
144  N.  Y.  607 
126  N.  Y.  512 
144  N.  Y.  333 
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260 
322 
345 
345 
360 
461 
512 


2 
311 
311 


18 

39 

172 

172 

172 
233 

285 
367 
385 
476 
482 


45 
60 

82 

93 

358 

362 

422 


8 

72 

390 

555 
555 
555 
582 


6 
29 


1860. 


136  N. 
140  N. 
134  N. 
143  N. 
151  N. 
126  N. 
133  N. 


1 

28 
42 


Y.  20 
Y.  115 
Y.  349 
Y.  156 

Y.  282 
Y.  34 
Y.  109 


1861. 


127  N.Y.  16 
134  N.  Y.  397 
142  N.  Y.  146 


1862. 


131  N.  Y.  26 
127  N.Y.  16 

129  N.  Y.  20 

130  N.  Y.  499 
135  N.  Y.  201 


135  N. 

136  N. 
131  N. 

144  N. 

145  N. 


Y.  393 
Y.  31 

Y.  289 
Y.  241 

Y.  488 


127  N.  Y.  409 


1863. 


127  N.  Y.  368 
131  N.  Y.  349 


1,2 


147  N. 
131  X. 
130  N. 
136  N. 

127  N. 


1864. 


19 


131  N. 
131  N. 
131  N. 
126  N. 
130  N. 
143  N. 
130  N. 


Y.  50 
Y.  388 
Y.  346 
Y.  384 
Y.  409 


Y.  437 
Y.  437 
Y.  437 
Y.  536 
Y.  322 
Y.  84 
Y.  157 


1865. 


132  N".  Y.  246 
131  N.  Y.  437 
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368 

7 

131  N.  Y.  491 

592 

6  7 

130  N.  Y.  346,  351 

1866 

898 

16 

136  N.  Y.  403 

404 

6 

130  N.  Y.  464 

440 

137  N.  Y.  274 

547 

136  N.  Y.  368 

606 

130  X.Y.  97 

623 

126  N.  Y.  665 

761 

7 

135  N.  Y.  231 

821 

1867 

136  N.  Y.  180 

289 

133  K  Y.  283 

290 

24 

128  N.Y.  96 

290 

24 

146  N.  Y.  352 

333 

136  N.  Y.  275 

395 

148  N.  Y.  540 

409 

1 

133  N.  Y.  212 

489 

129  N.  Y.  253 

489 

130  N.Y.  97 

489. 

9 

148  N.  Y.   1 

754 

136  N.  Y.  338 

861 

185  N.  Y.  231 

883 

183  N.  Y.  200 

905 

126  N.Y.  43 

934 

127  N.  Y.  192 

960 

129  N.  Y.  482 

960 

1868 

188  N.  Y.  340 

106 

136  N.  Y.  363 

280 

126  N.  Y.  656 

594 

136  N.  Y.  412 

843 

133  N.  Y.  333 

844 

144  N.  Y.  396 

855 

129  N.  Y.  265 

855 

1869 

143  N.  Y.   1 

165 

127  N.  Y.  67 

217 

126  N.  Y.  165 

282 

144  N.  Y.  396 

708 

129  N.Y.  74 

714 

144  N.  Y.  440 

761 

1 

134  N.  Y.  480 

855 

2 

181  N.  Y.  471 
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855 
907 
907 
907 
907 
912 
917 

55 
136 
137 
137 
137 
139 
280 
291 
291 

291  tit. 
291  tit. 
291  tit. 
291  tit. 
291 
291 
321 
321 
321 
321 
359 
378 
467 

519  tit. 
519 

519  tit. 
519  tit. 
519  tit. 
519  tit. 
519  tit. 
519  tit. 
519  tit. 
519  tit. 
519  tit. 
579 
591 
633 
741 


1869. 

133  ISr.  Y.  485 
2      133  N.  Y.  157 

136  N.  Y.  403 
4  138  N.  Y.  170,  177 
4      134  N.  Y.  333 

127  N.  Y.  350 

129  K  Y.  474 


1870. 


18 


130  N. 
133  N. 

135  N. 

146  N. 

147  N. 
129  N. 

136  N. 

128  N. 


179 
200 
253 
145 
Y.  204 
Y.  109 
Y.  31 
Y.  545 


7 

7,1 
8,33 
10,7 
17 


133  N.  Y.  391 
138  N.  Y.  88 

141  N.  Y.  146 

142  N.  Y.  343 
137  N.  Y.  364 


144  N.  Y.  616 
150  K  Y.  242 

127  N.  Y.  401 

128  N.  Y.  227 
1       138  N.  Y.  124 

140  N.  Y.  480 
135  N. 
137  N. 
130  N. 
12,  10  sub.  5  126  N. 
127  N. 


Y. 
Y. 
Y. 
Y. 
Y. 


3,19 
9;  1,2 
9,  6 
9,17 
7,  36 
6,  1-3 
6,  5 

3,  8  sub 
3,  7 


65 
372 

581 

458 

67 

128  N.  Y.  167,  168 

128  N.  Y.  168 

128  N.  Y.  168 

128  N.  Y.  170 

130  N.  Y.  390 

130  N.  Y.  391 

133  N.  Y.  464 

134  N.  Y.  163 

135  N.  Y.  366 
127  N.  Y.  68 

126  N.  Y.  531,  532 
147  N.  Y.  50 
130  N.  Y.  132 


126 


4,  5 


1871. 


131  N.  Y.  198 


16 
53 


6 
13-16 


2 
6 


164 

194 

194 

283 

283 

283 

288 

290 

S81 

461  tit.  6,  6 

461  tit.   10 

559 

574 

574 

574 

673 

870 

888 

925 

925 


9 

438 
479 
649 

687 
702 
785 
787 


120 
171 

225 
335 
335 
370 

549 
620 
646 
646 
646 
737 
737 
737 
737 
863  tit.  8 


1871. 

129  N. 
133  N. 

133  N. 

134  N. 
136  N. 

137  N.  Y.  1 

136  N. 

126  N. 

141  N. 

132  N. 
129  N. 
144  N. 

133  N. 

135  N. 

137  N. 

127  N. 

142  N. 
131  N. 
133  N. 
133  N. 


Y.  71 
Y.  200 
Y.  20O 
Y.  333 
Y.  281 
70,  177 
Y.  403 
Y.  184 
Y.  358 
Y.  323 
Y.  311 
Y.  265 
Y.  635 
Y.  253 
Y.  204 
Y.  261 
Y.  343 
Y.  291 
Y.  157 
Y.  159 


1873. 


131  N.  Y.   6 
133  N.  Y.  572 


149  N. 
127  N. 

141  N. 
151  N. 


460 

10 

123 

155 


134  N.  Y.  495 
129  N.  Y.  345 


4 
91 


1873. 

144  K 

140  N. 

145  N. 
147  N. 
144  N. 
151  N. 
133  N. 

141  N. 

131  N. 

132  N. 
141  N. 
126  N. 
130  N. 

131  N.  Y 

143  N. 

130  N 


Y.  478 
Y.  183 
Y.  540 
Y.  204 
Y.  494 
Y.  Ill 
Y.  219 
Y.  422 
Y.  536 
Y.  389 
Y.  158 
Y.  351 
Y.  2.54 
19,  '22 
Y.  596 
.  Y.  12 
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863  tit 

.10 

139  N.  Y.  478 

184 

132  N.  Y.  318 

863  tit.  11,12 

133  N.  Y.  200 

187 

143  N.  Y.  67 

863  tit.  11,52 

133  N.  Y.  200 

198 

130  N.  Y.  504 

198 

138  N.  Y.  181 

1874. 

198 

18 

141  N.  Y.  532 

156 

136  N.  Y.  384 

321 

132  N.  Y.  385 

271 

127  N.  Y.  261 

841 

185  N.  Y.  551 

271  8, 

4,5,6 

127  N.  Y.  266 

841 

140  F.  Y.  79 

296 

136  N.  Y.  269 

415 

130  N.  Y.  256 

296 

136  N.  Y.  403 

442 

132  N.  Y.  218 

296 

187  N.  Y.  170,  177 

436 

1 

183  ISr.  Y.  439 

312 

180  N.  Y.  406 

444 

144  N.  Y.  396 

326 

126  N.  Y.  312 

430 

128  N.  Y.  247,  248 

1877. 

184  N.  Y.  422 

430 

128  N.  Y.  249 

74 

4, 17 

347 

2 

133  N.  Y.  439 

169 

4 

141  N.  Y.  123 

1875. 

132  N.  Y.  318 

169 

152  N.  Y.  399 

38 

321 

135  N.  Y.  551 

176 

126  N.  Y.  808 

321 

188  N.  Y.  117 

249 

133  N.  Y.  629 

821 

140  N.  Y.  79 

257 

144  N.  Y.  396 

369 

129  N.  Y.  845 

267 

132  N.  Y.  385 

374 

133  N.  Y.  840 

267 

142  N".  Y.  585 

404 

1,2,8 

127  N.  Y.  400 

300 

150  N.  Y.  450 

404 

9 

127  N.  Y.  400 

337 

129  N.  Y.  297 

417 

130  K  Y.  581 

371 

56 

135  N.  Y.  231 

445 

127  N.  Y.  465 

415 

129  N.  Y.  312 

466 

129  isr.  Y.  1 

482 

133  N.  Y.  485 

466 

2 

182  N.  Y.  400 

482 

133  N.  Y.  488 

466 

3 

130  N.  Y.  597 

482 

subd.  5  133  N.  Y.  488 

466 

HON.  Y.  99 

510 

187  N.  Y.  342 

545 

140  K  Y.  99 

1878. 

567 

18 

130  N.  Y.  322 

59 

151  K  Y.  75 

595 

129  N.  Y.  258 

75 

136  N.  Y.  275 

595 

130  N.  Y.  97 

139 

132  N.  Y.  496 

595 

143  N.  Y.   1 

171 

184  N.  Y.  495 

698 

126  N.Y.  43 

203 

183  N.  Y.  334 

<)04 

126  N.  Y.  462 

287 

136  N.  Y.  368 

606 

128  N.  Y.  513,  601 

300 

138  N.  Y.  510 

606 

4-9 

128  N.  Y.  517 

302 

180  N.  Y.  464 

606 

180  N.  Y.  97 

844 

127  N.  Y.  400 

606 

10 

132  N.  Y.  253,  258 

849 

183  N.  Y.  335 

G06 

136  N.  Y.  292 

377 

138  N.  Y.  484 

606 

36 

143  N.  Y.   1 

386 

140  N.  Y.  207 

606 

147  N.  Y.  844 

389 

131  N.  Y.  198 

61118,29,38 

184  N.  Y.  262 

611 

140  N.  Y.  94 

1879. 

611 

87 

146  N.Y.  55 

67 

138  N.  Y.  484 
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87 

130  N.  Y.  464 

542 

'  139  N.  Y.  68 

100 

4 

129  N.  Y.  312 

542 

141  N.  Y.  471 

108 

10,11 

129  N.  Y.  73 

542 

3 

144  N".  Y.  166 

229 

136  N.Y.  31 

542 

3 

145  N.  Y,  587 

248 

140  N.  Y.  457 

542 

148  N.  Y.  690 

248 

150  N.  Y.  269 

542 

152  N.  Y.  59 

310 

129  N.  Y.  74 

550 

130  N.  Y.  406 

418 

128  N.  Y.   7 

584 

2 

134  N.  Y.  393 

501 

126  N.  Y.  312 

512 

129  N.  Y.  665 

1881 

512 

138  N.  Y.  151 

36 

139  N".  Y.  68 

534 

128  N".  Y.  418 

101 

148  N.  Y.   1 

534 

131  N.  Y.  598 

171 

14 

130  N.  Y.  214 

534 

12 

134  N.  Y.  393 

1880. 

183 

184  tit. 
213 

9,2 

127  N.  Y.  353 

140  N.  Y.  1, 12 

143  N.  Y.  596 

14 

40 

129  N.Y.  72 

233 

131  N.  Y.  388 

14 

85 

129  N.  Y.  251 

361 

1,2 

126  N.  Y.  173 

14 

133  N.  Y.  189 

361 

128  N.  Y.  252 

14 

276 

1.84  N.  Y.  414 

361 

17 

129  N.  Y.  547,  549 

36 

131  N.  Y.  559 

361 

129  N.  Y.  549 

56 

11 

126  N.  Y.  402 

361 

131  N.  Y.  67 

110 

3 

127  N.  Y.  614 

361 

138  N.  Y.   1 

147 

130  N.  Y.  114 

361 

138  N.  Y.  543 

245 

127  N.  Y.  63 

361 

138  N.  Y.  582 

245 

130N.  Y.  486,-581 

482 

134  N.  Y.  495 

245 

133  N.  Y.  62 

528 

2 

130  N.  Y.  322 

245 

134  N.  Y.  128 

531 

129  N.  Y.  327 

269 

7 

135  N.  Y.  245 

531 

131  N.  Y.  472 

269 

138  N.  Y.  314 

531 

153  N.  Y.  357 

269 

139  N.  Y.  133 

589 

128  N.  Y.  542 

269 

144  N.Y.  94 

597 

126  N.  Y.  173 

269 

144  N.  Y.  483 

681 

128  N.  Y.  193 

269 

144  N.  Y.  488 

684 

129  N.  Y.  312 

269 

152  N.  Y.  417 

700 

1 

127  N.Y.  44 

290 

129  N.  Y.  109 

700 

131  N.  Y.  388,  452 

339 

132  N.  Y.  324 

700 

133  N.  Y.  75 

362 

5 

130  N.  Y.  219 

700 

142  N.  Y.  510 

460 

126  N.  Y.  403 

400 

129  N.  Y.  431 

1882 

472 

133  N.  Y.  311 

73 

1 

129  N.  Y.  557 

480 

130  N.  Y.  581 

73 

138  N.  Y.  151 

542 

129  N.  Y.  550 

151 

129  N.  Y.  561 

642 

129  N.  Y.  561 

185 

131  N.  Y.  87 

542 

133  N.  Y.  324 

298 

127  N.  Y.   9 

542 

138  N.  Y.   1 

317 

130  N.  Y.  Ill 

542 

138  N.  Y.  543 

383 

129  N.  Y.  312 

542 

138  N.  Y.  582 

402 

135  N.  Y.  231 
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405 

126  N.Y.  43 

410 

151  N.  Y.  473 

409 

283 

139  N.  Y.  185 

410 

152  N.  Y.  222 

409 

312 

134  N.  Y.  480 

410 

152  N.  Y.  311 

409 

312 

135  N.  Y.  231 

410 

153  N.  Y.  629 

409 

153  N.  Y.  331 

469 

145  N.Y.  84 

410   46,  47 

133  ]Sr.  Y.  235 

410 

48 

133  N.  Y.  236 

1883. 

410   64,  65 

131  N.  Y.  133 

90 

133  N.  Y.  391 

410 

86 

129  N.  Y.  137 

113 

128  N.  Y.  165 

410 

86 

144  N.  Y.  280 

113 

137  N.  Y.  410 

410 

109 

133  N.  Y.  221,  222 

114 

126  N.  Y.  421 

410 

113 

126  N.  Y.  478 

114 

127  N.  Y.  62 

410 

170 

132  N.  Y.  67 

114 

130  N.  Y.  12 

410 

272 

126  N.  Y.  183 

117 

142  N.  Y.  343 

410 

273 

143  N.  Y.  407 

122 

133  N.  Y.  488 

410 

307 

145  N.  Y.  253 

175 

13 

131  N.  Y.  368,  374 

410 

314 

126  N.  Y.  183 

175 

132  N.  Y.  385 

410 

474 

141  N.  Y.   6 

175 

135  N.  Y.  280 

410 

663 

145  N.  Y.  32 

275 

150  N.Y.  94 

410  672 

677 

136  N.  Y.  577 

105 

11 

127  N.Y.  22 

410 

690 

126  N.  Y.  184 

205 

127  N.  Y.  193 

410 

706 

139  N.  Y.  495 

205 

8 

127  N.  Y.  193 

410 

715 

135  N.  Y.  253 

205 

12 

128  N.  Y.  228 

410 

814 

146  N.  Y.  304 

205 

10 

134  N.  Y.  429 

410 

820 

139  N.  Y.  55 

205 

10 

134  N.  Y.  564 

410 

820 

144  N.Y.  94 

205 

135  N.  Y.  154 

410 

822 

140  N.  Y.  437 

205 

7 

137  N.  Y.  372 

410  853 

863 

134  N.  Y.  480 

205 

13 

138  N.  Y.  124 

410 

865 

126  N.  Y.  152,  153 

205 

140  N.  Y.  480 

410  868 

870, 

298 

1-3 

129  N.  Y.  110 

875, 

878 

126  K  Y.  152,  153 

298 

132  N.  Y.  152 

410 

879 

146  N.  Y.  245 

298  tit.  13,  11 

141  N.  Y.  330 

410  879, 

903 

135  N.  Y.  465 

298 

29,37 

144  N.  Y.  472 

410  941, 

948, 

298 

151  N.  Y.  223 

945, 

946, 

299 

7 

126  N.  Y.  501 

947 

127  N.  Y.  246,  247 

299 

8 

126  N.  Y.  505 

410 

990 

133  N.  Y.  441 

299 

44 

126  N.  Y.  501 

410 

1109 

145  N.  Y.  261 

310 

136  N.  Y.  363 

410 

1480 

136  N.  Y.  482 

354 

148  N.  Y.  360 

410 

1892 

126  N.  Y.  407 

354 

152  N.  Y.  345 

410   1983,  1998   126  N.  Y.  476 

356 

138  N".  Y.  386 

410 

126  N.  Y.  183 

378 

133  N.  Y.  169 

410 

127  N.  Y.  245 

378 

151  N.  Y.  511 

410 

142  N.  Y.  348 

392 

136  N.  Y.  666 

410 

143  N.  Y.  62 

398 

127  N.Y.  45 

410 

149  N.  Y.  163 

414 

143  N.Y.  84 

410 

149  N.  Y.  453 

465 

140  N.  Y.  187 

410 

151  N.Y.  16 

490 

127  N.  Y.  466 
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490 

128  N.  Y.  117 

342 

139  N.  Y.  193 

490 

135  N.  Y.  285 

342 

1 

137  N.  Y.  181 

490 

139  N.  Y.  543 

342 

4 

139  N.  Y.  343 

490 

152  N.  Y.  228 

342 

24  sub.  6  145  N.  Y.  244 

523 

125 

136  N".  Y.  275 

342 
342 

144  N.  Y.  519 
148  N.  Y.  415 

1884. 

342 

149  N.  Y.  439 

40 

127  N.  Y.  193 

342 

152  N.  Y.  584 

60 

11 

134  N.  Y.  429 

345 

134  N.  Y.  429 

60 

135N.  Y.  154 

359 

129  N.  Y.  561 

127 

128  N.  Y.  418 

359 

138  N.  Y.  582 

182 

150  N.  Y.  335 

365 

145  N.  Y.  253 

252 

128  N.  Y.  97 

376 

153  N.  Y.  612 

252 

9 

131  N.  Y.  30 

414 

8 

126  K  Y.  462 

252 

12 

135  N.Y.  30 

427 

5 

132  N.  Y.  325 

582 

12 

135  N.  Y.  393 

428 

153  N.  Y.  279 

252 

146  N.  Y.  352 

448 

128  N.  Y.  338,  340 

252 

152  N.  Y.  244 

448 

139  N.  Y.  240 

308 

133  N.  Y.  390 

448 

145  N.  Y.  451 

312 

142  N.  Y.  113 

451 

133  N.  Y.  488 

317 

144  N.  Y.  396 

483 

136  N.  Y.  347 

328 

129  N.  Y.   1 

483 

137  N.  Y.  77 

367 

129  N.Y.  57 

483 

1 

127  N.  Y.  83,  91 

381 

130  N.  Y.  500 

483 

13 

131  N.  Y.  274 

433 

144  N".  Y.  333 

483 

13,15 

137  N.  Y.  205 

439 

3 

134  N.  Y.  506 

483 

15 

137  N.  Y.  403 

439 

138  N.  Y.  302 

483 

142  N.  Y.  219 

507 

134  N.  Y.  429 

483 

149  N".  Y.  539 

522 

128  N.  Y.  514 

499 

137  ]Sr.  Y.   7 

534 

137  N.  Y.   7 

501 
501 

129  N.  Y.  547,  549 
129  N.  Y.  561 

1885. 

127  N.  Y.  319 

501 

138  N.  Y.  543 

10 

501 

17 

139  N.  Y.  68 

38 

HON.  Y.  99 

501 

150  N.  Y.  46 

82 

133  N.  Y.  486 

82 

133  N.  Y.  488 

1886. 

131 

90 

126  N.  Y.  158 

143 

1 

129  N.  Y.  478 

131 

95 

142  N.  Y.  118 

143 

133  N.  Y.  240 

181 

20 

127  N.  Y.  67 

162 

144  N.  Y.  440 

181 

127  N.Y.  68 

205 

138  N.  Y.  386 

183 

128  N.  Y.  233 

244 

128  N.  Y.  227 

270 

140  N.  Y.  1,  12 

257 

147  N.  Y.  560 

342 

127  N.  Y.  546,  547 

259 

133  N.  Y.  485 

342 

130  N.  Y.  186 

259 

133  N.  Y.  489 

342 

130  N.  Y.  577 

273 

133  N.  Y.  333 

342 

133  N.  Y.  382 

283 

129  N.  Y.   1 

342 

24 

133  N.  Y.  604 

283 

148  N.  Y.  558 

242 

134  N.  Y.  548 

320 

133  N.  Y.  332 
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335 

143  N.  Y.  596 

503 

129  N.  Y.   7 

844 

127  N".  Y.  45 

503 

188  N.  Y.  485 

353 

128  N.  Y.  182 

508 

142  N.  Y.  286 

353 

133  N.  Y.  209 

503 

30 

130  N.  Y.  428 

354 

1 

130  N.  Y.  604 

503 

30 

127  N.  Y.  286 

409 

131  N.  Y.  95 

508 

30 

146  N.Y.  34 

409 

146  N.  Y.  152 

508 

149  N.  Y.  117 

452 

131  N.  Y.  25 

507 

10 

127  N.  Y.  22 

479 

8 

185  N.  Y.  366 

546 

139  N".  Y.  185 

486 

133  N.  Y.  365 

557 

139  N.  Y.  422 

488 

141  N.  Y.  219 

574 

131  N.  Y.  198 

503 

137  N.  Y.   7 

592 

1 

130  N.  Y.  323 

566 

11 

183  N.  Y.  885 

593 

135  N.  Y.  583 

572 

135  N.  Y.  366 

673 

129  N.  Y.  327 

593 

132  N.  Y.  166 

678 

180  N.  Y.  398 

630 

126  N.  Y.  462 

678 

131  N.  Y.  472 

653 

10,18 

129  N.  Y.  813,  814 

706 

136  N.  Y.  489 

658 

15,  16 

132  N.  Y.  323 

708 

133  N.  Y.  206 

656 

126  N.  Y.  313 

713 

127  N.  Y.  6 

656 

10 

189  N.  Y.  183 

713 

1,2,4 

127  N.  Y.   7 

659 

126  N.  Y.  173 

713 

1 

127  N.  Y.  84,  89 

672 

132  N.  Y.  514 

713 

4,6 

143  N.  Y.  114 

672 

132  N.  Y.  519 

718 

136  N.  Y.  347 

679 

144  N.  Y.  483 

713 

137  N.  Y.  77 

679 

153  N.  Y.  331 

713 
713 

137  N.  Y.  403 
140  N.  Y.  377 

1887. 

713 

143  N.  Y.  121 

84 
113 

242 
262 
289 
372 

15 

145  N.  Y.  32 
128  N.  Y.  355 
139  N.  Y.  446 

126  N.  Y.  184 
138  N.  Y.  494 

127  N.  Y.  828 

713 
713 
716 
721 
723 
723 

144  N.  Y.  6 
148  N.  Y.  310 
129  N.  Y.  557 
147  N.  Y.  355 
128  N.Y.  97 
146  N.  Y.  352 

376 

136  N.  Y.  347 

377 

139  N.  Y.  32 

1888. 

398 

10 

141  N.  Y.  476 

119 

1 

131  N.  Y.  193 

420 

134  N.  Y.  548 

119 

183  N.  Y.  571 

424 

134  N.  Y.  564 

181 

139  N.Y.  32 

426 

181  N.Y.  26 

190 

131  N.  Y.  125 

462 

10 

181  N.  Y.  94 

193 

5,29 

137  N.  Y.  243 

462 

146  N.  Y.  152 

261 

136  N.  Y.  489 

464 

131  N.  Y.  128 

279 

130  N.  Y.  461 

464 

131  N".  Y.  194 

294 

132  N.  Y.  400 

464 

1 

133  N.  Y.  205 

325 

128  N.  Y.  365 

464 

142  N.  Y.  118 

382 

44 

126  N.  Y.  501 

493 

126  N.  Y.  258 

398 

141  N.  Y.  380 

493 
493 

128  N.  Y.  532,  586,  630 
131  N.  Y.  654 

462 
501 

128  N.  Y.  411 
189  N.Y.  68 
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1890.  ■ 

535 

132  N.  y.  227 

95 

130  N.  Y.  693 

535  tit 

.4,5 

135  N.  Y.  245 

95 

133  N.  Y.  274 

541 

135  N.  Y.  154 

249 

135  N.  Y.  285 

555 

131  N.  Y.  559 

262 

126  N.  Y.  398 

555 

148  N.  Y.  476 

262 

129  N.  Y.  402 

582  tit. 

10 

139  iST.  Y.  478 

262 

2,3 

133  N.  Y.  497 

583  tit. 

12,5 

146  N.Y.  68 

262  29, 82,34 

129  N;  Y.  419,  421 

583  tit. 

13,6 

146  N.  Y.  357 

262 

35 

135  N.  Y.  551 

583  13, 52, 55 

133  N.  Y.  200 

276 

131  ]Sr.  Y.  188 

583  tit. 

19,1- 

8     138  N.  Y.  345 

314 

129  K  Y.  327 

583 

299 

133  N.  Y.  569 

398 

140  N.  Y.  300 

583 

133  N.  Y.  571 

411 

139  N.  y:  127 

583 

141  N.  Y.  123 

523 

181  N.  Y.  195 

583 

148  N.  Y.  165 

553 

127]Sr.  Y.  10 

583 

150  N.  Y.  335 

561 
561 

149  N.  Y.  563 
151  N.  Y.  570 

•1889. 

563 

183  N.  Y.  840 

17 

140  N.Y.  30 

564 

24 

147  N.  Y.  603 

121 

1 

136  N.  Y.  347 

564 

48 

140  N.  Y.  563 

161 

128  N.  Y.  52 

564 

71 

147  N.  Y.  597 

191 

127  ISr.  Y.  10 

564 

150  N.  Y.  200 

198 

144  N.  Y.  166 

565 

130  N.  Y.  94 

193 

145  N.  Y.  587 

565 

151  N.  Y.  434 

236 

128  N.  Y.  249 

565 

153  N.  Y.  144 

282 

131  2Sr.  Y.  481 

566  art.  6, 60 

129  N.  Y.  557 

291 

129  N.  Y.  327 

566  61  subd.  3 

138  N.  Y.  151 

291 

3,18 

129  N.  Y.  337 

566  art.  7,  2, 8 

143  N.  Y.  532 

353 

133  ISr.  Y.  325 

567 

24 

133  N.  Y.  340 

353 

129  N.  Y.  547 

568 

130 

146  N.  Y.  107 

353 

138  N.  Y.  582 

568 

105 

147  N".  Y.  284 

369 

131  N.  Y.  19,  22 

568 

149  N.  Y.  505 

380 

142  N.  Y.  101 

568 

151  N.  Y.  557 

380 

144  N.  Y.  414 

569 

51 

141  N.  Y.  527 

382 

142  N.  Y.  113 

389 

129  N.  Y.  71 

1891. 

429 

128  N.  Y.  369 

4 

148  N.  Y.  249 

461 

128  N.  Y.  363 

4  . 

152  N.  Y.  257 

463 

133  N.  Y.  325,  617 

42 

140  N.  Y.  800 

463 

139  N.  Y.  68 

105  101 

145 

147  N.  Y.  675 

463 

141  N".  Y.  471 

105 

504 

144  N.  Y.  225 

493 

128  N.  Y.  363 

128 

7 

139  N.  Y.  534 

515 

4 

145  N.  Y.  105 

180 

144  N.  Y.  440 

526 

136  N.  Y.  275 

208 

131  N".  Y.  222 

531 

135  N.  Y.  393 

215 

136  N.  Y.  347 

563 

136  N.  Y.  31 

217 
290 

2 

139  N.  Y.  240 
142  N.  Y.  271 

1890. 

296 

129  N.  Y.  402 

67 

131  N.  Y.  193 

296 

133  N.  Y.  497 
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296 

135  N.  Y.  551 

681 

151  N.  Y.  497 

308 

129  ]Sr.  Y.  365 

686 

16 

144  N.  Y.  228 

565 

58 

146  K.  Y.  290 

686 
686 

147  N.Y.  49 
151  N.  Y.  190 

1892. 

687 

27 

138  N.  Y.  557 

18 

68 

142  K  Y.  271 

687 

17,18 

140  N.  Y.  576 

27 

20 

129  N.  Y.  337 

687 

30 

143  N.  Y.  398 

54 

4 

139  N.  Y.  524 

687 

48 

146  N.  Y.  163 

54 

140  N.  Y.  1,  12 

688 

147  N.  Y.  603 

102 

143  N.  Y.  249 

688 

55 

145  N.Y.  84 

102. 

148  N.  Y.  540 

689 

52 

145  N.Y.  84 

171 

2 

139  N.  Y.  446 

689  118,  130 

142  N.  Y.  590 

202 

1 

145  N.  Y.  239 

689 

170 

140  N.  Y.  549 

342 

139  N.  Y.  505 

689 

153  N.  Y.  199 

358 

136  ST.  Y.  221 

690 

76 

147  N.Y.  25 

397 

135  ]Sr.  Y.  473 

691 

8 

138  N.  Y.  151 

399 

1 

141  N.  Y.  479 

691 

5 

143  N.  Y.  398 

399 

143  N.  Y.  114 

710 

146  N.  Y.  357 

399 

2 

144  N.  Y.  132 

711  1, 

2,3,4 

136  N.  Y.  554 

399 

22 

143  N.  Y.  327 

399 

147  N.  Y.  69 

1893. 

399 

149  N.  Y.  539 

101 

140  N.Y.  30 

399 

150  N.  Y.   1 

104 

145  N.  Y.  261 

399 

150  N".  Y.  27 

148 

147  N.  Y.  426 

399 

150  N.Y.  35 

214 

148  N.Y.  71 

399 

150  N.Y.  37 

225 

148  N.  Y.  540 

399 

152  N.Y.  93 

344 

148  N.  Y.  677 

399 

153  N.  Y.   1 

334 

151  N.  Y.  497 

399 

153  N.  Y.   6 

379 

141  N.  Y.  288 

399 

158  N.  Y.  223 

425 

144  N.  Y.  396 

401 

32 

148  N.  Y.  648 

480 

148  N.  Y.  171 

401 

40 

141  N.  Y.  158 

498 

142  N.  Y.  348 

401 

149  N.  Y.   5 

520 

11 

147  N.  Y.  164 

403 

2 

141  N.  Y.  158 

537 

147  N.  Y.  355 

411 

148  ]sr.  Y.  540 

573 

141  N.  Y.  289 

481 

148  N.  Y.  107 

661 

14 

146  N.Y.  68 

488  238 

240 

141  N.  Y.  239 

661 

62,63 

146  N.Y.  44 

565 

4,7 

143  N.  Y.  411 

661 

152  N.  Y.  234 

577 

150  N.  Y.  444 

694 

151  N.Y.  75 

577 

152  N.  Y.  217 

701 

147  N.  Y.  104 

602 

144  N.  Y.  529 

711 

21 

144  N.  Y.  478 

646 

138  N.  Y.  410 

721 

142  N.  Y.  298 

662 

140  N.  Y.  484 

677 

25 

140  N.  Y.  409 

1894. 

677 

31 

145  N.  Y.  581 

275 

37 

146  N.  Y.  284 

677 

153  N.  Y.  561 
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Statute  of  Frauds  ;  See  Contracts  ;  Fraud ;  Frcmdulent  Con/uey- 
cmces ;  Promise:  Sales;  SpeciJvG  Performa/nce ;  Trusts; 
Vendor  cmd  Purchaser. 

I.  Effect  of. 
II.  Sales  of  Land. 
III.  Promise  to  Pay  Debt  of  Anothee. 

I.  EFFECT  OF. 

A  parol  promise  by  the  owners  of  the  building  to  the  material- 
man to  see  him  paid  if  contractor  failed  so  to  do,  is  an  original 
promise.  Paabe  v.  Squier,  148  N.  Y.  81. 

An  agent  who  simply  transmits  to  principal  the  offer  of  the  third 
party  does  not  act  for  such  party,  and  his  letter  is  not  sufficient 
memorandum  to  satisfy  Statute  of  Frauds. 

Wilson  V.  Lewiston  Mill  Co.,  150  N.  Y.  314. 

II.  SALES  OF  LAND. 

"When  land  is  given  under  a  parol  promise  to  convey  the  same, 
after  the  making  of  permanent  improvements  upon  the  faith  of 
such  promise,  there  is  such  part  performance  that  the  Statute  of 
Frauds  will  not  apply.         Yovm,g  v.  OverioAigh,  145  N.  Y.  158. 

What  is  not  sufficient  to  take  a  parol  agreement  for  sale  of  land 
out  of  the  Statute  of  Frauds.     Cooley  v.  Loldell,  163  N.  Y.  596. 

Payment  of  a  consideration  is  not  alone  sufficient  to  take  a  parol 
agreement  for  sale  of  real  estate  out  of  the  statute.  Id. 

Improvements  must  be  substantial  and  permanent  to  take  agree- 
ments out  of  the  statute.  Id. 

Residence  by  a  married  woman  with  her  husband  is  not  such 
possession  of  the  premises  as  will  authorize  an  enforcement  of 
his  parol  agreement  to  convey  them  to  her.  Id. 
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Statute  of  Frauds — Continued. 
"When  a  word  of  large  import  is  not  to  be  restricted  in  scope  or 

meaning.  Palmer  v.  Van  Sanlmoord,  153  N".  T.  612. 

The  ATord  "  employe  "  in  chapter  376  of  1885,  giving  preference 

to  wages  of  employes, — defined.  Id. 

III.  PROMISE  TO  PAY  DEBT  OF  AE^OTHEE. 
An  oral  promise  to  indemnify  for  becoming  indorser  on  a  note  of 
a  third  person  is  not  within  the  Statute  of  Frauds. 

Jones  V.  Bacon,  145  K  Y.  446. 
An  agreement  to  give  a  mortgage  as  security  for  the  repayment 
of  advances  made  on  the  faith  thereof  need  not  be  in  writing. 

Sprague  v.  Coohran,  144  N.  Y.  104. 
"When  transferee  expressly  promises  the  creditor  to  make  pay- 
ment after  receipt  of  property  from  debtor,  such  promise  is 
original  and  not  within  the  Statute  of  Frauds. 

First  Nat.  Bh.  of  Sing  Sing  v.  Chalmers,  144  N.  Y.  432. 

Statute  of  Limitations ;  See  Adn}erse  Possession. 

I.    l^ATTJEB    OF,    AND   "WhEN   IT  BeGINS   TO   EuN. 

II.  "What  Times  Limited. 
III.  Disabilities  and  what  Removes  Bae. 

I.  JSTATUEE  OF,  AND  WHEN  IT  BEGHSTS  TO  EUN. 

When  a  cause  of  action  by  a  surviving  partner  for  contribution 
toward  the  expenses  of  an  attempted  enforcement  of  a  debt 
due  the  partnership  secured  by  a  mortgage  on  real  property, 
accrues.  Preston  v.  Fitch,  137  N.  Y.  41. 

A  cause  of  action  against  a  county  for  misappropriation  of  rail- 
road taxes,  which  should  have  been  applied  to  the  purchase  of 
town  bonds,  arises  when  the  misappropriation  is  made  by  the 
county  treasurer. 

Kilbourne  v.  Supervisors  ofSulUvan,  137  N.  Y.  170. 

A  claim  filed  in  the  Board  of  Claims  in  1890  for  work  and  materials 
furnished  before  1878,  under  a  contract  with  the  board  of  man- 
agers of  a  state  institution  made  in  1872,  is  barred  by  Laws 
1883,  chapter  205,  section  7.  Peck  v.  State,  137  IST.  Y.  372. 

The  effect  of  Laws  1868,  chapter  594,  is  to  suspend  the  running 
of  the  Statute  of  Limitations  against  the  claim  of  an  executor 
against  his  testator  until  the  first  accounting,  similar  to  Code 
Civil  Procedure  (§  2740). 

O'Flynn  v.  Powers,  136  N.  Y.  412. 

Generally  the  obligation  of  a  trustee  to  account  is  not  affected 
by  the  statute  until  a  denial  or  repudiation  of  the  trust. 

Zebley^  v.  Farmers'  Loam  cS;  Trust  Co.,  139  K  Y.  461. 

When  statute  begins  to  run  to  receive  moneys  paid  at  invalid  tax 
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sales  in  the  city  of  Albany,  under  chapter  86  of  1850,  article  6, 
section  52.  Eeid  v.  mipervisors  of  Albcmy,  128  N.  Y.  364. 

The  amendment  of  Laws  1850,  chapter  86,  article  652,  by  Laws 
1889,  chapter  429,  is  prospective  in  its  operation  and  the  Code 
limitations  govern  past  cases.  Id. 

It  seems  the  legislature  could,  however,  have  made  the  amend- 
ment applicahle  to  past  sales,  under  certain  conditions.         Id. 

The  limitation  imposed  by  section  14,  article  3  of  the  Constitution 
upon  the  audit  and  payment  of  claims  does  not  begin  to  run 
until  a  tribunal  has  been  constituted  to  hear  them. 

Board  of  Supervisors  of  Cayuga  Co.  v.  State,  153  IS".  T.  279. 

Eight  to  bring  an  action  accrues  only  when  an  interest  has  vested. 
Cooper  V.  IT.  S.  Mut.  Benefit  Assoc,  132  N.  Y.  334. 

Failure  to  inquire  into  circumstances  which  suggest  fraud  makes 
parties  so  failing  chargeable  with  knowledge  of  fraud,  and 
from  then  statute  begins  to  run. 

Higgins  v.  Crouse,  147  I^.  Y.  411. 

An  investor  is  not  chargeable  with  fraud  because  he  fails  to  in- 
vestigate affairs  of  concern  that  has  failed.  Id. 

When  the  Statute  of  Limitations  begins  to  run  in  a  case  where 
a  deed  is  so  ambiguous  on  its  face  that  it  does  not  necessarily 
include  more  land  than  was  intended  to  be  conveyed. 

Be  Forest  v.  Walters,  153  N.  Y.  229. 

"When  Statute  of  Limitations  commences  to  run  in  favor  of 
residuary  legatee.  OiThert  v.  Taylor,  148  N.  Y.  298. 

"What  absence  of  debtor  from  state  is  sufficient  to  suspend  run- 
ning of  statute  under  section  401  of  the  Code. 

Ha/rt  V.  Kip,  148  N.  Y.  306. 

"What  is  not  a  judgment  within  the  meaning  of  section  376  of 
the  Code.  Sheldon  v.  Mi/rick,  144  K  Y.  498. 

"Where  the  finding  establishes  a  trust  fund,  the  statute  does  not 
affect  a  claim  against  estate  of  trustee. 

Sheldon  v.  Sheldon,  133  IST.  Y.  1. 

Evidence  that  the  husband  received  the  money  upon  an  agree- 
ment to  pay  it  to  his  wife  upon  request  does  not  prevent  claim 
from  being  barred.  Id. 

An  action  against  the  receiver  of  a  corporation  in  form  upon  notes 
made  by  it,  but  in  reality  to  determine  whether  the  plaintiff  is 
a  creditor,  is  not  barred  by  the  Statute  of  Limitations  where  an 
action  on  a  note  was  not  barred  at  the  time  of  dissolution. 

Ludvngton  v.  Thoinpson,  153  N.  Y.  499. 

"Where  the  complaint  in  an  action  upon  town  bonds  is  ambiguous 
in  counting  not  only  on  the  bonds,  but,  in  case  they  are  found 
invalid,  upon  an  implied  contract  for  repayment  of  the  money 
loaned,  a  plea  of  the  Statute  of  Limitations  furnishes  a  good 
defense  to  the  latter  cause  of  action. 

SmAth  V.  Town  of  Greenwich,  145  N.  Y.  649. 
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There  is  no  limit  to  an  action  for  a  continuing  trespass,  either  in 
law  or  equity,  short  of  the  twenty  years  for  which  a  grant  is 
presumed. 

Knox  V.  Metropolitan  El.  R.  Co.,  affirmed  without  opinion 
in  128  E".  Y.  625. 
The  Statute  of  Limitations  does  not  run  against  the  maintenance 
of  a  railroad  in  violation  of  plaintiff's  easements  in  the  highway. 
Doyle  V.   Mcmhattwn  El.  E.  B.  Co.,  reversed  on  other 
grounds,  128  IST.  T.  488. 
"When  the  statute  begins  to  run  in  an  action  for  specific  perform- 
ance of  a  contract  to  convey  a  house  and  lot. 

Cooley  V.  Lobdell,  153  IST.  T.  596. 
Neither  a  change  of  ownership  of  a  cause  of  action  nor  a  subse- 
quent demand  will  arrest  the  running  of  the  statute.  Id. 
The  words  "  rules  of  limitation,"  as  used  in  section  414  of  the 
Code, — construed.                    Hoyden  v.  Pierce,  144  'E.  Y.  512. 
When  an  action  upon  a  claim  against  an  estate,  after  its  rejection, 
is  not  barred  by  the  statute.                                                     Id. 
"Where  a  demand  is  necessary,  the  statute  operates  from  the  time 
when  the  right  to  make  tne  demand  was  complete. 

People  ex  rel.  Best  v.  Preston,  131  N.  Y.  644. 

A  bank  examiner's  right  begins  when  he  has  completed  his 

work.  Id. 

The  provision  of  the  former  Code  that  the  cause  of  action  should 

not  be  deemed  to  have  accrued  untU  the  discovery  of  the  fraud 

is  only  applicable  to  cases  solely  cognizable  by  the  Court  of 

Chancery.  Mason  v.  Henry,  152  N.  Y.  629. 

"When  statute  begins  to  run  to  collect  certificates  of  indebtedness 

of  cemetery  association  issued  on  certain  conditions. 

Thacher  v.  H(ype  Cemetery  Asso.,  126  IST.  Y.  507. 
Such  action  would  be  at  law  and  within  the  six  vears'  statute. 

Id. 
When  lapse  of  six  years  has  barred  right  of  action  for  trespass, 
new  causes  of  action  arise  for  new  trespasses. 

Gahoay  v.  Metropolitan  ElevatedBy.  Co.,  128  N.  Y.  132. 

Continuance  and  operation  of  railroad  gives  right  of  action,  though 

it  has  not  been  asserted  for  ten  years.  Id. 

The  short  Statute  of  Limitations  cannot  be  evaded  by  successive 

presentations  of  the  same  claims. 

Titus  V.  Poole,  145  JST.  Y.  414. 

What  action  may  be  begun  within  the  saving  provision  of  section 

405  of  the  Code,  and  is  not  barred.  Id. 

A  right  of  action  for  an  accounting  arises  after  expiration  of  a 

reasonable  time  since  dissolution  of  partnership. 

Gilmore  v.  Imm,  142  1^.  Y.  1. 

The  right  of  action  of  a  partner  accrues  when  the  liquidating 

partner  has  wound  up  the  partnership  affairs.  Id. 
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Whether  such  action  must  be  brought  within  six  or  ten  years, — 
quaere.  Id. 

The  rule  that  the  statute  does  not  run  in  favor  of  a  trustee  until 
he  openly  repudiates  the  trust  refers  only  to  direct  trusts.    Id. 

Upon  dissolution  a  cause  of  action  does  not  arise  until  a  final 
settlement  is  possible  by  both  partners,  who  act  as  liquidators. 

Oray  v.  Oreen,  142  N.  Y.  316. 

Where  a  wife  joins  in  a  conveyance  with  her  husband  who  agreed 
to  pay  her  a  portion  of  the  consideration,  a  right  of  action 
witnout  demand  arises  in  her  favor  when  he  receives  the  con- 
sideration. Eiley  v.  Biley,  141  N.  Y.  409. 

"Where  an  attempt  is  made  to  commence  an  action  before  the 
time  has  expired,  and  service  is  prevented  by  death  of  the 
party,  the  statute  is  suspended  for  eighteen  months.  Id. 

A  statute  which  shortens,  as  to  existing  claims,  the  Statute  of 
Limitations,  is  only  valid  when  a  reasonable  time  is  left  in 
which  a  party  may  commence  his  action. 

Parmenter  v.  8taU  of  N.  T.,  135  N.  Y.  154. 

Where  the  right  to  present  a  claim  against  the  state,  which  was 
previously  unlimited  in  time,  is  by  a  statute  curtailed  to  a 
period  less  than  eight  weeks  after  the  passage  of  the  act,  a 
reasonable  time  is  not  left.  Id. 

The  subsequent  passage  of  an  act  by  which  a  few  days  over  three 
months  after  its  passage  is  permitted  to  a  claimant  in  which 
to  file  his  claim,  will  not  of  itself  provide  a  reasonable  time. 

M 

'So  demand  is  necessary  before  suing  an  attorney  in  fact  for 
money  collected.  Woody.  Yowng,  141  K".  Y.  211. 

The  right  of  action  accrues  against  an  attorney  at  law  when  the 
client  has  knowledge  of  the  fact  entitling  him  to  make  a  de- 
mand. Id. 

The  part  payment  must  be  made  on  account  of  the  debt  for 
which  the  action  is  brought.      Crow  v.  Gleason,  141  N.  Y.  489. 

Mere  naked  payment  will  be  of  no  avail  under  the  statute.      Id. 

In  order  to  revive  a  debt,  a  part  payment  must  be  shown  to  have 
been  made  on  that  debt.  Adams  v.  OUn,  140  N.  Y.  150. 

An  account  kept  by  a  husband  of  his  transactions  with  his  wife's 
money  does  not  constitute  a  mutual  account.  Id. 

II.  WHAT  TIMES  LIMITED. 

An  action  in  behalf  of  a  town  against  the  county  for  misa,ppro- 

priation  and  diversion  of  taxes  collected  from  a  railroad,  in  aid 

of  which  the  town  was  bonded,  must  be  brought  within  six 

years.  Woods  v.  Supervisors  of  Madison,  136  N.  Y.  403. 

Action  to  recover  should  be  brought  within  ten  years  after  the 

death  of  holder.  Dodge  v.  Gallaimi,  130  N.  Y.  117. 

Section  382  subdivisions  2  and  3  of  the  Code  does  not  apply  to  a 
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proceeding  by  an  owner  to  recover  compensation,  where  the 
public  authorities  have  taken  no  steps  to  ascertain  the  damages. 
Matter  of  Cla/rJc  v.  Water  Comrs.  of  Amsterdam,  14S>  K  Y.  1. 

The  rule  that  payments  made  upon  an  account  will  be  deemed 
applied  on  the  earlier  items,  may  be  used  to  relieve  an  action 
upon  the  account  from  the  bar  of  the  Statute  of  Limitations 
when  items  were  received  more  than  six  years  before  the  action. 

Nostram.d  v.  Ditmis,  127  N.  Y.  355. 

Under  section  1844  of  the  Code,  the  three  years  which  must 
elapse  before  an  action  can  be  maintained  against  an  heir,  are 
not  part  of  the  time  limited  for  the  commencement  of  such  an 
action.  Adams  v.  Fassett,  149  K  Y.  61. 

The  limitations  of  two  years  prescribed  by  section  5057  United 
States  Eevised  Statutes  in  actions  by  or  against  an  assignee 
in  bankruptcy  applied  only  to  disputes  which  existed  at  the 
time  of  the  bankruptcy. 

Bowen  V.  D.  L.,  <&  W.  E.  R.  Co.,  153  IT.  Y.  476. 

Mortgage  given  to  secure  payment  of  notes  can  be  foreclosed  by 
action  brought  at  any  time  within  twenty  years. 

Hul^ert  V.  Cloj-h,  128  IST.  Y.  295. 

The  ten  years'  Statute  of  Limitations  applies  to  a  proceeding 
under  section  2606  of  the  Code,  brought  Dy  an  administrator  de 
bonis  non  to  compel  the  personal  representative  of  deceased  to 
account.  Matter  of  Rogers,  153  N.  Y.  316. 

The  six  months'  Statute  of  Limitations  does  not  apply  to  an  action 
of  redemption  brought  by  the  remainderman  in  a  case  where 
the  landlord  had  proceeded  solely  against  the  life-tenant. 

Samd  V.  Chwch,  152  IST.  Y.  174. 

In  a  case  of  which  before  the  Code  equity  would  have  exclusive 
jurisdiction,  the  ten  years'  limitation  applies. 

Gallup  V.  Bernd,  132  IST.  Y.  370. 

Statute  cannot  be  set  up  where  there  is  no  remedy  at  law.      Id. 

In  absence  of  any  agreement,  an  action  for  return  of  property 
delivered  is  barred  after  six  years. 

Adams  v.  OUn,  140  N.  Y.  150. 

III.  DISABILITIES,  AND  WHAT  EEMOVES,  BAK. 

A  resident  of  this  state  who  merely  travels  abroad  for  pleasure 
does  not  acquire  a  residence  without  the  state. 

Ma/rt  V.  Kip,  148  N.  Y.  306. 

"When  the  plaintiff  has  the  burden  of  showing,  the  running  of  the 
statute  was  suspended.  Mason  v.  Henry,  152  JST.  Y.  529. 

An  action  by  a  receiver  of  an  insolvent  corporation  against  its 
directors  for  misapplication  of  assets,  where  the  cause  of  action 
accrued  before  the  new  Code  took  effect,  and  the  action  was 
brought  before  September  1,  1879,  is  within  the  six  years' 
Statute  of  Limitations  of  the  old  Code.  Id. 
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In  such  case  the  statute  runs  from  the  date  of  the  misapplica- 
tion of  the  funds,  and  not  from  the  time  it  was  discovered.  Id. 

An  owner  has  a  right  to  invoke  the  aid  of  a  court  of  equity  at 
any  time  while  he  is  the  owner  to  have  an  apparent  incum- 
brance discharged  from  the  record,  and  this  right  is  never  barred 
by  the  Statute  of  Limitations.      Smith  v.  Reid,  134  K  Y.  568. 

Statutes  relating  to  are  applicable  to  persons  under  disabilities 
unless  excepted.  Levy  v.  Newmcm,  130  JST.  Y.  11. 

Where  second  application  was  made  to  avoid  an  assessment  eigh- 
teen years  after  the  first,  it  was  barred. 

Matter  of  Bxv^y,  133  E".  Y.  612. 

An  action  brought  by  the  Seneca  nation  of  Indians  under  the  au- 
thority of  Laws  1845,  chapter  150,  is,  not  affected  by  question 
whether  an  Indian  title  can  be  barred  by  adverse  possession  or 
by  state  Statute  of  Limitations. 

Seneca  Nation  of  Indians  v.  Christie,  126  IS".  Y.  122. 

A  guardian,  as  to  funds  of  ward  must  account  to  the  ward  upon 
the  latter  attaining  his  majority,  and  the  Statute  of  Limitations 
does  not  bar  an  action  for  an  accounting. 

Matter  of  Carni/p,  126  E".  Y.  3TY. 

"When  the  facts  do  not  constitute  an  equitable  estoppel,  no  acquies- 
cence for  less  than  twenty  years  is  a  bar  to  an  action  by  an 
adjoining  property  owner,  to  restrain  the  maintenance  of  an 
elevated  railroad. 

Krwx  V.  MetropoUtan  El.  R.  R.  Co.,  affirmed  without 
opinion  in  128  IS".  Y.  625. 

The  maintenance  of  a  pond  for  many  years  in  such  condition  as 
to  constitute  a  nuisance  is  not  a  bar  to  recovery  of  penalty  for 
its  continuation. 

Boa/rd  of  Health  of  Yonlcers  v.  Cqpoutt,  140  N.  Y.  12. 

The  Statute  of  Limitations  does  not,  after  the  prescribed  period, 
destroy,  discharge  or  pay  the  debt,  but  it  simply  bars  a  remedy 
thereon.  Eullert  v.  CUrh,  128  N.  Y.  295. 

It  seems  the  legislature  could  repeal  the  statute  and  then  payment 
of  a  debt  could  be  enforced  by  action.  Id. 

When  judgment  against  a  decedent  has  been  obtained,  even  an 
offer  to  refer  claim  upon  which  judgment  is  based  will  not 
briug  it  within  the  Statute  of  Limitations. 

Matter  of  Lyman,  affirmed  without  opinion,  128  JST.  Y.  614. 

A  payment  by  heirs  of  a  mortgagor  who  had  inherited  a  part 
of  the  mortgaged  premises  made  to  prevent  a  foreclosure  of 
the  mortgage,  does  not  arrest  the  running  of  the  statute 
against  the  lien  of  the  mortgage  upon  another  portion  con- 
veyed by  the  mortgagor,    Murdochs.  Waterman,  145  JST.  Y.  55. 

Where  a  party  dies  pending  an  action,  the  period  of  eighteen 
months  must  be  added  from  the  time  of  his  death. 

Eall  V.  Brennam,,  140  IS..  Y.  409. 
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"Whether  a  different  rule  must  be  applied  under  Statutory  Con- 
struction Law  defining  meaning  of  term  year, — query.      Id. 

"Whether,  in  order  to  give  the  creditor  the  additional  time  of  one 
year  after  the  issuance  of  letters,  where  such  letters  are  not  is- 
sued at  least  six  months  before  the  expiration  of  time  to  bring 
the  action,  it  is  necessary  that  the  letters  should  issue  before 
the  expiration  of  the  time  otherwise  limited, — query.  Id. 

Six  years  after  cause  of  action  accrues  a  judgment  creditor's 
action  to  set  aside  a  conveyance  is  barred. 

Weaver  v.  Ravilomd,  142  N".  T.  534. 

The  right  of  action  does  not  accrue  until  recovery  of  judgment 
and  return  of  execution  unsatisfied.  Id. 

The  cause  of  action  is  only  deemed  'to  have  accrued  in  cases  of 
fraud  when  the  fraud  is  discovered  after  the  right  of  action  was 
perfect.  Id. 

Creditor's  suit  will  not  be  barred  by  failure  to  bring  an  action 
which  has  since  become  barred.  Id. 

Stay ;  See  Practice. 

An  appeal  direct  to  the  United  States  Supreme  Court  from  the 
decisions  of  a  District  Court  judge  at  chambers  cannot  operate 
as  a  stay  of  execution  of  sentence  in  a  capital  case  rendered  in 
a  State  Court.  People  v.  Buchcmam,,  146  N.  T.  264. 

A  court  may  stay  proceedings  on  a  money  judgment. 

Ca/rter  v.  Hodge,  150  K  Y.  532. 

Section  613  of  the  Code  has  no  application  to  a  temporary  stay 
pending  a  motion  in  an  ordinary  action.  Id. 

An  undertaking  in  the  form  prescribed  for  in  a  stay  of  execution 
given  upon  the  payment  from  an  order  denying  a  motion  for  a 
new  trial  does  not  by  itself  stay  proceedings.  Id. 

When  stay  should  be  vacated,  when  improperly  granted  on 
ground  that  another  suit  for  same  remedy  was  pending. 

Bolbeer  v.  Stout,  139  K  T.  486. 

Steamboat  Companies  ;  See  Corporations. 

"When  a  steamboat  company  is  liable  to  a  passenger  for  loss  by 
theft. 

Adams  v.  Hew  Jersey  Steamboat  Co.,  151  N.  T.  163. 

Stipulations ;  See  Practice. 

"When  a  town  supervisor  may  stipulate  to  withdraw  appeal  and 
settle  case,  action  of  taxpayer  to  review  action  of  supervisor 
considered.  Chase  v.  Deferhdorf,  128  IST.  Y.  653. 

"When  a  stipulation  as  to  the  facts  binds  parties  until  litigation  is 
ended.  Clason  v.  Baldwvrb,  152  I^.  Y.  204. 
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Stipulations — Continued.  , 

Effect  of  oral  stipulations  discussed  and  determined. 

Mutual  Life  Ins.  Co.  v.  O'Bonnell,  146  N.  T.  275. 
A.  stipulation  authorizing  plaintiff's  attorney  to  serve  an  amended 
complaint  authorizes  only  such  an  amendment  as  the  court  has 
power  to  grant.  Deyo  v.  Morss,  144  N.  T.  216. 

A  stipulation  given  to  stay  an  injunction  after  a  reversal  of  judg- 
ment may  regulate  proof  on  a  new  trial. 

Rme  V.  New  York  El.  R.  R.  Co.,  149  IST.  Y.  154. 
For  what  purpose  judgment  record  on  former  trial  is  admissible. 

Id. 
"Where  the  parties  have  stipulated  to  limit  the  controversy  to  a 
specific  question,  the  courts  cannot  go  beyond  the  range  of  in- 
quiry thus  defined.  Bleakley  v.  Sullivan,  140  IST.  Y.  175. 
Where,  in  a  criminal  action,  both  the  people  and  the  accused  stipu- 
late as  to  the  existence  of  certain  facts,  each  is  bound  by  the 
statement  agreed  upon.  People  v.  Camion,  139  N.  Y.  645. 
Stipulation  "  that  they  or  either  of  them  will  not  institute  or  pros- 
ecute any  proceedings  to  condemn  the  property  described  in 
the  complaint  herein,  pending  the  stay  granted  by  this  order, 
and  that  they,  and  each  of  them,  will  contest  the  plaintiff's 
rights  only  in  this  action,"  held,  to  prevent  condemnation  pro- 
ceedings. 

Matter  of  Metropolitan  Elevated  Ry.  Co.,  136  N.  Y.  500. 
Stipulation  withdrawing  funds  pending  decision  did  not  terminate 
the  jurisdiction  of  the  court  over  the  fund. 

Matter  of  City  of  Rochester,  136  If.  Y.  83. 

"When  General  Term  had  power  to  relieve  parties  from  effect  of 

stipulation.  Tauziede  v.  Jwrnel,  138  N.  Y.  431. 

Stock  and  Stock  Jobbing  ;  See  Broker  ;  Corporations. 

Certificates  of  stock  have  not  the  same  quality  of  complete  nego- 
tiability as  commercial  paper  has. 

Knox  V.  Eden  Musee  Amerieam,  Co.,  148  JST.  Y.  441. 

A  manager  who  has  received  certificates  of  stock  from  the  presi- 
dent of  the  corporation  with  instructions  to  cancel  them  cannot 
reissue  them.  Id. 

Although  the  officers  of  a  corporation  surrendered  certificates  for 
cancellation  to  a  manager  who  disposes  of  them,  they  may 
challenge  their  validity  in  the  hands  of  a  bona  fide  purchaser. 

Id. 

The  title  of  the  true  owner  of  a  lost  certificate  may  be  ascertained 
against  one  who  is  a  bona  fide  purchaser.  _     Id. 

It  is  not  a  restraint  on  trade  to  make  a  reasonable  regulation  as 
to  the  mode  of  selling  corporate  stock. 

Williams  v.  Montgomery,  148  JST.  Y.  519. 

"When  a  broker  sued,  and  upon  his  own  guarantee  of  his  genuine- 
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ness  of  stock  may  recover  from  the  company  whose  stock  was 
sold.  Jarvis  v.  Manhatta/n,  Beach  Co.,  148  N.  T.  652. 

The  verdict  of  the  jury  upon  the  question  of  whether  certain  rep- 
resentations were  made  by  a  corporation  is  conclusive.  Id. 
For  what  act  of  an  ostensible  clerk  in  his  office,  a  stockbroker  is 
not  liable.                                   Tinypson  v.  Allen,  149  N.  T.  513. 
Title  of  stock  purchased  for  customer  which  is  left  as  collateral 
security  lies  in  him,  subject  to  banker's  lien. 

Le  'Marchant  v.  Moore,  150  N.  T.  209. 
Eight  of  true  owner  of  stock  wrongfully  pledged,   considered. 

Id. 
Eight  of  subsequent  purchaser  of  the  stock  entitled  to  exchange 
upon  payments  cannot  compel  an  exchange  where  prior  right 
to  exchange  upon  payment  has  not  been  accepted. 

how  V.  Iowa  Central  Ry.  Co.,  144  N.  Y.  426. 
Date  of  taking  effect  of  chapter  520,  Laws  1893,  changing  the 
compensation  of  the  clerk  of  Onondaga  county  from  fees  to  a 
salary. 

People  ex  rel.  Onondaga  County  Savgs.  BTc.  v.  Butler,  147 
if.  Y.  164. 

Streets  ;  See  Easements ;  Highways ;  Negligence ;  Municipal  Cor- 
porations. 

Street  Railways  ;  See  Negligence ;  Railroads ;  Trespass. 

The  mere  fact  that  an  electric  street  car  was  running  at  the  rate 

of  twelve  or  fifteen  miles  an  hour  in  the  absence  of  any  law 

or  ordinance  does  not  constitute  negligence  as  a  matter  of  law. 

BitVner  v.  Crosstown  Street  Ry.  Co.,  153  If.  Y.  76. 

The  refusal  to  charge  that  a  railway  company  was  not  liable  for 
the  motorman's  error  of  judgment  is  error.  Id. 

A  street  railroad  must  obtam  the  consent  both  of  the  legal  author- 
ities and  the  property  owners  before  it  can  apply  to  the  courts 
to  condemn  the  right  to  use  the  tracks  of  another  company. 
Colonial  City  Traction  Co.  v.  Kingston  City  R.  R.  Co., 
153  N.  Y.  540. 

Consents  given  by  property  owners  to  the  construction  and  oper- 
ation 01  a  street  railroad  do  not  include  the  use  of  the  tracks  of 
another  company.  Id. 

The  provisions  of  Laws  1860,  chapter  461,  authorizing  the  Broad- 
way Eailway  Company  of  Brooklyn  to  lay  its  track  through 
certain  streets, — construed. 

People  V.  Broadway  R.  R.  Co.,  126  IST.  Y.  29. 

The  second  clause  of  section  3  of  the  act  relating  respectively  to  the 
construction  of  the  road  in  streets  which  were  then  opened  and 
graded  and  those  in  streets,  construed.  Id. 
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Street  Railways — Continued. 

The  fact  that  it  would  not  have  been  profitable  to  build  roads 
upon  the  various  routes  until  each  was  opened  to  the  final 
termination  thereof,  will  not  Relieve  the  company  from  its  duty 
of  construction.  Id. 

Laws  1875,  chapter  598,  Laws  18Y9,  chapter  350,  and  Laws  1882, 
chapter  405,  extending  the  time  of  railroads  which  have  been 
unable  to  construct  their  roads  within  the  period  specified  in 
their  charters,  applied.  Id. 

Submission  of  Controversy ;  See  Practice. 

Parties  who  ask  for  judgment  upon  an  agreed  statement  of  facts 
should  state  all  those  bearing  upon  the  point  to  be  decided. 

KneUer  v.  Lang,  137  E".  Y.  589. 

Subpoena ;  See  Practice. 

Subrogation  ;  See  Mortgages  /  Surety. 

Where  a  testamentary  trustee  has  been  charged  with  an  amount 
of  the  trust  fund  misappropriated  by  a  co-trustee  with  his  knowl- 
edge, his  right  to  have  recourse  to  the  individual  share  of  the 
defaulting  trustee  is  subordinate  to  that  of  a  mortgagee  who 
has  foreclosed.  Brake  v.  Paige,  127  JS".  T.  5C2. 

When  sale  of  lands  by  defaulting  trustee  not  considered  a  parti- 
tion thereof.  Id. 
There  is  no  principal  in  law  or  equity  by  reference  to  which  a 
party  who  is  the  principal  debtor  can  be  regarded  as  subrogated 
to  the  right  of  his  creditor  by  the  payment  of  the  debtor's 
own  debt  as  agreed. 

People  ex  rel.  McMillan  v.  Supervisors  of  Cayuga,   136 
K  T.  281. 
Eight  of  preference  of  party  who  loaned  money  to  an  embarrassed 
corporation   upon   inadequate  security,  discussed  and  deter- 
mined. 

Farmers'  Loan  cfe  Trust  Co.  v.  BanJcer  cfe  Merchants'  TeL 
Co.,  148  ]Sr.  Y.  315. 
A  person  redeeming  from  tax  sales  is  not  entitled  to  the  subroga- 
tion as  against  one  who  claims  title  to  the  entire  premises. 

Koehler  v.  Hughes,  148  1^.  Y.  507. 
Subrogation  does  not  rest  upon  contract. 

Pease  v.  Egan,  131  N.  Y.  262. 

A  party  who  is  compelled  to  pay  the  debt  of  a  third  party  to 

protect  his  right,  though  contingent,  may  be  subrogated.      Id. 

Where  the  mortgage  is  paid  out  of  the  personalty,  the  testator's 

legatees  may  be  subrogated  to  the  rights  of  the  mortgagee. 

Id. 

Subscription  ;  See  Contracts  ;  Corporations. 
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Summary  Proceedings. 

The  stay  of  summary  proceedings  provided  by  the  amendment  of 

Code  Civil  Procedure  (§  1310),  on  appeal  from  a  judgment  for 

rent,  applies  to  proceedings  pending  when  the  act  took  effect. 

People  ex  rel.  Durant  Land  Im/provement  Co  v.  Jerolmmm, 

affirmed  in  139  N.  T.  14. 

A  valid  judgment,  regularly  obtained  by  the  landlord  in  summary 

proceedings  to  dispossess  a  tenant  for  non-payment  of  rent,  is  a 

bar  to  an  action  brought  by  the  tenant  against  the  landlord 

to  cancel  the  lease  between  them,  on  the  grounds  that  it  was 

intended  as  a  mortgage  and  was  usurious. 

Beioh  V.  Cochrom,  151  N,  T.  122. 

Summons ;  See  Practice. 

Sunday. 

Chapter  823,  Laws  1895,  prohibiting  the  cam'^ing  on  of  barbering 
on  Sunday  is  constitutional.    People  v.  Ramnor,  149  N.  T.  195. 

The  legislature  has  authority  to  regulate  the  observance  of  the 
Sabbath.  People  v.  Moses,  140  K  T.  214. 

Fishing  on  Sunday  in  a  private  pond  near  a  public  highway  is  a 
violation  of  Penal  Code.  Id. 

Supervisors  ;  See  Counties  /  Towns. 

The  action  of  the  board  of  supervisors  in  establishing  a  town  fire 
district  is  legislative,  and  cannot  be  reviewed  by  certiorom. 

People  ex  rel.  0^ Connors.  Board  of  Svpervisors  of  Queens 

Co.,  153  N.  T.  3Y0. 

Several  petitions  in  regard  to  the  same  subject-matter,  and  alike 

except  as  to  signers,  may  be  considered  that  petition.  Id. 

Power  of  supervisor,  irrespective  of  the  direction  of  a  town-meeting, 

to  refuse  or  neglect  to  appeal  from  a  judgment  rendered  against 

him  as  an  officer.  Chase  v.  Befendorf  128  N.  i .  652. 

The  constitutional  provision  adopted  in  1874  was  designed  to  limit 

the  power  of  the  legislature  in  respect  to  the  manner  of  electing 

supervisors  by  the  vote  of  the  electors. 

People  ex  rel.  Mc  Grath  v.  Supervisors  of  Westchester,  affirmed 
in  139  K  T.  524. 
A  board  of  supervisors  has  power,  by  proper  agreement,  to  waive 
the  defense  of  the  Statute  of  Limitations  to  a  claim  in  favor  of 
a  town  which  is  not  already  barred. 

Woods  V.  Supervisors  of  Madison,  136  N".  T.  403. 
Where,  in  the  division  of  a  county  into  assembly  districts,  the 
supervisors  so  constituted  them  as  to  make  one  containing  102,- 
805  inhabitants,  and  another  31,685,  with  varying  numbers 
intervening,  held,  that  such  action  was  in  violation  of  the 
requirements  of  the  Constitution. 

Bai/rd  v.  Supervisors  of  Kings,  138  N.  Y.  95. 
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Supervisors —  Continued. 
It  seems,  however,  that  some  discretion  rests  with  the  board  of 
supervisors.  Jd. 

What  is  not  a  defense  to  an  action  on  the  bond  of  a  supervisor 
for  moneys  lost  by  failure  of  bankers. 

Tillmghast  v.  Merrill,  151  N.  Y.  135. 
Maspeth  Avenue  in  the  county  of  Kings  and  Queens  is  a  public 
highway. 

People  ex  rel.  Keene  v.  Bd.  of  Sv/pervisors  of  Queens  Cov/nt/ii, 

151  K  Y.  190. 

Upon  entering  office  the  undertaking  of  a  supervisor  must  be 

approved  by  the  members  of  the  town  board  other  than  his 

predecessors.  Matter  of  Bradley,  141  IST.  Y.  52Y. 

Supplementary  Proceedings;   See  Execution  amd  Bwp^plementary 
Proceedings. 

Surety;    See  Bills  am,d  Notes;  Bonds;   Executor  and  Adminis- 
trator; Guaranty;  Sheriff;  Subrogation;    Usury. 

Liability  of  surety  of  deputy  sheriff ;  what  is  misfeasance  of  such 
deputy.  Elack  v.  Brassel,  153  IST.  Y.  621. 

For  what  period  an  undertaking  upon  adjournment  in  bastardy 
proceedings  remains  in  force. 

People  ex  rel.  Pitzenthaler  v.  Higgins,  151  IS".  Y.  570. 

The  sureties  for  the  performance  of  a  municipal  contract  are  not 
released  from  an  obligation  to  save  the  municipality  harmless 
from  claims  for  damages  for  personal  injuries  arising  from 
negligence  by  the  omission  of  the  municipality  to  exercise  the 
right  to  retain  the  contract  money  until  the  settlement  of  such 
claims.  Mayor  v.  Brady,  151  N.  Y.  611. 

"What  is  a  defense  to  an  action  on  the  bond  of  a  supervisor  for 
moneys  lost  by  failure  of  bankers. 

Tillinghast  v.  Merrill,  151  IST.  Y.  135. 

What  wiU  not  release  a  surety  on  the  bond  given  by  contractor 
for  faithful  performance.        Smith  v.  Molleson,  148  IST.  Y.  241. 

A  surety  will  not  be  released  by  the  recall  by  the  owner  of  a 
notice  to  terminate  the  contract  and  a  subsequent  ineffectual 
attempt  to  complete.  Id. 

Equity  between  sureties  when  one  receives  check  for  amount  for 
which  both  are  bound  and  fails  to  collect  same. 

Crisfield  v.  MwrdocJc,  127  IST.  Y.  315. 

Surrogates'   Courts;  See  Executors  and  Administrators;  Guard- 
ians ;    Wills. 

I.    JUEISDICTION  Airo   PoWEES. 

II.  Appeals. 
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Surrogates'  Courts— Continued. 

I.  JUEISDICTION  AND  POWEES. 

The  Surrogate's  Court  possesses  such  jurisdiction  only  as  is  ex- 
pressly conferred  by  statute.   Sanders  v.  Soutter,  126  IST.  Y.  193. 

A  surrogate  is  not  disqualified  from  entertaining  proceedings  for 
the  sale  of  a  decedent's  lands,  his  interest  in  a  judgment  against 
estate  is  not  shown  and  no  objection  is  taken  on  the  hearing. 

Matter  of  Bingham,  127  IST.  Y.  296. 

Under  Code  Civil  Procedure  (§2538),^  a  Surrogate's  Court  has 
power  in  its  discretion  to  grant  an  order  directing  the  issuing 
of  a  commission.  Matter  of  Plumb,  135  E".  Y.  661. 

A  written  memorandum  requiring  an  executrix'  to  file  an  account 
within  five  days  in  compliance  with  an  order  previously  issued, 
and  that  in  case  of  default  an  attachment  issue,  held,  not  to  be 
an  order.  Matter  of  Callahan,  139  E".  Y.  51. 

Consent  of  the  attorneys  for  the  parties  cannot  give  jurisdiction 
to  surrogate  to  make  order  authorizing  temporary  administrator 
to  mortgage.  Duryea  v.  Maokey,  151  IS".  Y.  204. 

"Where  surrogate  may  construe  will  to  make  his  decree  as  to  dis- 
tribution in  proceedings  to  settle  account. 

Ga/rlooh  v.  Vandevort,  128  IST.  Y.  374. 

Such  jurisdiction  is  conferred  by  statute  (Code  Civil  Procedure 
§  2472).  Id. 

The  surrogate's  jurisdiction  in  this  respect  is  equal  to  and  con- 
current with  the  Supreme  Court.  Id. 

A  surrogate  has  no  power  to  construe  a  will  except  so  far  as  may 
be  necessary  to  enable  him  toproperly  perform  other  duties 
imposed  on  him  by  law.  Washoon  v.  Cope,  144  N.  Y.  287. 

The  surrogate  has  no  power  to  compel  a  legatee  to  restore  the 
amount  of  an  overpayment.        Matter  of  Lamg,  144  N.  Y.  275. 

An  unrevoked  order  granting  letters  of  administration  is  not 
conclusive  upon  next  of  kin  who  were  not  cited,  who  attain 
proceedings  because  administrator  was  not  relative  of  decedent. 

Matter  of  Patterson,  146  IST.  Y.  327. 

The  authority  of  the  surrogate  under  Code  Civil  Procedure 
(§  2624),  to  inquire  upon  probate  into  the  validity  of  a  testa- 
mentary gift,  is  limited  to  oequests  of  personal  property. 

Matter  of  Merriam,  136  N.  Y.  58. 

In  a  proceeding  before  the  surrogate  to  decide  upon  a  question 
of  collateral  inheritance  tax,  he  has  power  to  determine  a  ques- 
tion as  to  the  validity  of  a  provision  in  the  will  for  the  purpose 
of  deciding  whether  legatees  or  heirs  and  next  of  kin  are  en- 
titled to  take.  Matter  of  Ullmann,  137  N.  Y.  403. 

The  power  of  a  surrogate  to  open  his  decree  for  fraud  is  within 
that  conferred  upon  that  ofiicer  by  Code  Civil  Procedure 
(§  2481),  and  its  exercise  is  not  subject  to  the  limitations  of 
time  prescribed  by  sections  1282  and  1290. 

Matter  of  Flywn,  136  E.  Y.  287. 
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When  the  application  may  be  made  by  the  purchaser  of  the  real 
property  ol  a  deceased  surety  upon  the  bond  of  the  guardian 
whose  accounts  were  settled  by  the  decree  sought  to  be  opened. 

Id. 

A  surrogate  has  no  power  on  an  accounting  to  set  aside  on  the 
ground  of  fraud  an  assignment  to  the  executor  of  a  share  in 
the  estate.  Matter  of  Ramdall,  152  N.  Y.  508. 

All  the  parties  cited  in  the  probate  of  a  will  may  take  part  in 
the  proceedings  thereon.  Matter  of  Lasak,  131  JST.  Y.  624. 

Where  no  opposition  is  offered,  the  request  of  the  petitioners 
should  be  granted.  Id. 

When  the  jurisdiction  of  a  surrogate  attaches  to  decree  payment 
of  a  claim.  Matter  of  Callahan,  152  N.  Y.  320. 

In  the  counties  specified  the  special  surrogates  have  powers  of  a 
county  judge.  Aldinger  v.  Pugh,  132  N".  Y.  403. 

Where  the  execution  and  probate  of  a  will  only  are  involved, 
the  construction  of  it  cannot  be  passed  upon. 

Matter  of  Watson,  131  E".  Y.  587. 

Personal  property  must  first  be  applied  to  payment  of  debts  and 
funeral  expenses. 

Kingsland  v.  Murray,  133  N.  Y.  170. 

A  Surrogate's  Court  has  no  jurisdiction  to  declare  a  trust  and 
enforce  it  by  decree.  Matter  of  Monroe,  142  N".  Y.  484. 

An  unsworn  memorandum  relating  to  the  service  of  the  process, 
is  not  sufficient  evidence  thereof  to  justify  the  surrogate  in 
assuming  jurisdiction  over  the  person  of  the  infant. 

Potter  V.  Ogden,  136  N.  Y.  384. 

Under  the  act  of  1874  service  upon  an  infant  residing  within  the 
state  could  not  be  effectually  made  by  publication.  Id. 

The  provisions  of  the  Revised  Statutes  and  of  the  Laws  of  1837, 
relating  to  the  publication,  as  amended  by  Laws  1863,  chapter 
362, — considered  and  construed.  Id. 

When  surrogate's  assumption  of  jurisdiction  is  not  conclusive  as 
an  adjudication.  Id. 

The  appointment  of  a  special  guardian  for  an  infant  respondent 
in  a  Surrogate's  Court,  made  prior  to  the  service  of  the  citation 
upon  the  infant,  is  ineffectual.  Id. 

Service  of  the  citation  upon  the  infant  in  a  foreign  country,  with- 
out delivery  of  a  copy  to  the  parent  or  person  with  whom  the 
infant  resided,  was  insufficient  under  the  provisions  of  the  Re- 
vised Statutes  and  under  Laws  1874,  chapter  156.         '         Id. 

Surrogate's  Court  has  jurisdiction  in  matters  relating  to  the  con- 
duct of  executors,  administrators  and  testamentary  trustees. 

Matter  of  Nesmith,  140  JST.  Y.  60&. 

A  Surrogate's  Court  has  no  jurisdiction  under  Code  Civil  Proce- 
dure (|§  2624,  2626),  to  determine  in  probate  proceedings  the 
quantum  of  the  estate  which  benevolent  societies  may  take  as 
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legatees  under  the  restriction  in  Laws  1860,  chapter  360,  limit- 
ing their  right  to  take  to  one-half  of  the  estate. 

MatUr  of  WalTcer,  136  N.  T.  20. 

The  statutes  have  not  vested  Surrogates'  Courts  with  jurisdiction 

to  pass  upon  questions  of  title  to  property.  Id. 

II.  APPEALS. 
When  only  one  portion  of  a  decree  is  appealed  from,  the  surro- 
gate has  power  only  to  review  such  portion. 

Matter  of  Dmis,  149  ]Sr.  Y.  539. 
On  appeal  to  a  surrogate  from  the  confirmation  of  an  appraiser's 
report  as  to  an  estate  for  the  purpose  of  a  transfer  tax,  an  appel- 
lant should  be  permitted  to  file  additional  allegations  that  since 
the  appraisal,  litigation  has  been  commenced  to  determine  who 
are  the  heirs  and  next  of  kin  of  the  decedent. 

Matter  of  Western,  152  N.  T.  93. 

T. 

Taxation  ;  See  Corporat/ions ;   Collateral  Inheritam,ce  Act ;  Munici- 
pal Corporations  ;  Tax  Payer's  Action  /  Transfer  Tax  Act. 

I.  Taxing  Powbe. 
II.  Taxable  Peopeett. 

III.  Assessment  and  Assessoes. 

IV.  Collections. 

V.  Remedy  foe  Illegal  Tax. 
YI.  Sale,  Deed,  Redemption  and  Lien. 

I.  TAXING  POWER. 

Where  the  legislature  could  have  originally  exempted  property 
from  taxation  and  it  has  been  omitted  from  the  assessment-roll, 
a  statute  ratifying  and  confirming  the  assessment  as  made,  is 
valid.  Van  Deventer  v.  ZoTig  Island  City,  139  N.  Y.  133. 

The  comptroller  has  no  power  to  set  aside  a  tax  sale  on  the  appli- 
cation of  the  owner. 

People  ex  rel.  Millard  v.  Roberts,  151  N.  Y.  540. 

Where  the  comptroller  of  the  city  of  New  York  failed  to  raise 
money  to  pay  taxes  by  the  issue  of  revenue  bonds  as  provided 
for  by  law,  the  city  was  chargeable  with  interest. 

People  V.  Myers,  138  N.  Y.  590. 

The  provisions  of  the  act  of  1869,  authorizing  the  application  of 
railroad  taxes  to  the  payment  of  bonds  issued  by  the  town  in 
aid  of  such  railroad,  apply  to  a  new  issue  of  bonds  under  special 
act.  Barnum  v.  Supervisors  of  Sullivan,  137  N.  Y.  179. 

A  freeholder  cannot  be  deprived  of  his  land  under  the  taxing 
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power  of  the  state,  unless  the  procedure  is  substantially  com- 
plied with.  Hochwood  v.  Oehlert,  127  N.  Y.  241. 

Upon  a  tax  sale  of  lands  in  the  city  of  New  York  the  certificate 
of  the  comptroller  required  by  section  946  of  the  Consolidation 
Act  is  essential  to  vest  title  in  the  purchaser.  Id. 

Such  certificate  is  insufiicient  where  it  does  not  contain  a  seal. 

Id. 

The  tax  contemplated  by  Laws  1881,  chapter  363,  amending  Laws 
1880,  chapter  542,  is  imposed  upon  the  corporate  franchises  of 
a  domestic  corporation  and  upon  the  business  of  a  foreign  cor- 
poration, and  not  upon  property. 

People  ex  rel.  Penn.  R.  R.  Co.  v.  Wemjple,  138  IST.  Y.  1. 

It  seems  that  property  employed  in  interstate  commerce  is  sub- 
ject to  tax  the  same  as  other  property.  Id. 

A  tax  imposed  upon  a  railroad  corporation  whose  line  terminates 
without  the  state,  but  merely  has  terminal  facilities  within  it 
for  the  delivery  of  passengers  and  freight,  is  void.  Id. 

It  seems  that  either  a  state  or  a  foreign  corporation  engaged  in 
both  domestic  and  interstate  commerce  may  be  taxed  under  the 
statute.  Id. 

When  the  provisions  of  Laws  1874,  chapter  296,  appropriating  the 
amount  of  county  taxes  collected  from  the  New  York  &  Oswego 
Midland  E.  E.  Company  in  various  toM'^ns  or  municipalities,  to 
be  applied  in  payment  of  the  bonds  issued  by  them  in  aid  oi 
the  construction  of  such  railroad,  apply  in  favor  of  a  village 
which  was  so  bonded. 

Village  of  Oneida  v.  Supervisors  of  Madison,  136  N.  Y.  269. 

What  neglect  will  furnish  no  ground  for  the  application  of  any 
principle  of  subrogation. 

People  ex  rd.  McMillan  v.  Supervisors  of  Cayuga,  136 
K  Y.  81. 

When  a  municipality,  which  has  issued  bonds  pursuant  to  the 
provisions  of  the  law,  in  aid  of  a  railroad  corporation,  is  not 
entitled  to  the  fund  or  any  portion  thereof,  arising  from  the 
payment  of  taxes  by  the  company  on  an  assessment  upon  its 
property  within  the  limits  of  such  municipality.  Id. 

The  provisions  of  Laws  1869,  chapter  907,  section  4,  as  amended  by 
Laws  1871,  chapter  283,  only  authorize  the  purchase  of  bonds  of 
the  town  for  investment  as  a  sinking  fund,  for  the  redemption 
of  such  bonds.  Id. 

•  The  city  of  New  York  is  not  exempted  from  paying  its  quota  of 
the  state  taxes  for  the  care  of  the  insane  poor  imposed  by  chap- 
ters 214  and  665  of  1893.  People  v.  Fitch,  148  N.  Y.  71. 

Upon  failure  to  pay  such  taxes  interest  arises  from  the  date  when 
it  should  have  been  paid.  Id. 

Where  the  purchasers  at  a  judicial  sale  are  permitted  to  pay  cer- 
tain taxes  against  the  property  out  of  the  purchase  moneys, 
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such  payment  extinguishes  the  taxes  and  tax  titles  as  against  a 
mortgagee.  OUphomt  v.  Burns,  146  N.  Y.  218. 

The  referee's  report,  stating  the  payment  of  part  of  the  purchase 
money  to  the  purchasers  with  a  voucher  for  the  payment  of  the 
tax,  is  7_>/v'ma  facie  evidence  of  its  payment  in  a  subsequent 
action.  Id. 

The  provisions  of  Laws  1784,  chapter  296,  authorizing  the  collec- 
tors of  certain  towns  to  pay  over  to  the  town  commissioner  all 
monej^s  collected  by  him  for  county  taxes  upon  the  railroad  in 
aid  of  which  his  town  was  bonded,  only  modified  the  provisions 
of  the  General  Act  of  1869,  chapter  907. 

Woods  V.  Supervisors  of  Madison,  136  X.  Y.  403. 
A  foreign  corporation  carrying  on  part  of  its  business  in  this  state 
•  in  good  faith  was  not  taxable  before  1890. 

People  ex  rd.  Seth  Thomas  Clock  Co.  v.  Wemple,  133  2^.  Y.  323. 
Otherwise  if  its  business  here  was  merely  putting  together  parts 
of  machines  manufactured  elsewhere.  Id. 

Amount  of  capital  employed  in  this  state  is  basis  for  taxation.  Id. 
A  foreign  corporation  cannot  be  taxed  on  the  basis  of  sales  made 
by  sample  within  this  state.  Id. 

The  pohcy  of  the  law  must  be  considered  in  making  exemptions. 
People  ex  rd.  Brush  Electric  Mfg.   Co.  v.  Wemple,  129 
K  Y.  543. 
Property  not  Avithin  the  exemption  clause  is  presumed  to  be  tax- 
able. Id. 
A  corporation  engaged  in  the  business  of  furnishing  electricity 
was  exempt  from  taxation  as  a  manufacturing  corporation  prior 
to  1880.                                                                                          'Id. 
Also  corporation  engaged  in  like  business,  although  incorporated 
as  a  gas  company. 

People  ex  rel.  Edison  Electric  Illuminating  Co.  t.  Wemple, 
129  N.  Y.  664. 
Statutes  relating  to  assessment  and  collection  of  taxes  are  appli- 
cable to  infants  and  persons  imder  disabilities  unless  excepted 
from  operation  of  act. 

Zefoy  V.  Newmam,,  130  E".  Y.  11. 
Franchise  tax  may  be  imposed  upon  a  maufacturing  corporation 
of  another  state. 

People  ex  rel.  Southern   Cotton  Oil   CoTrvpamAj  v.  Wemvle, 
131  N.  Y.  64. 
Foreign  and  domestic  corporations  engaged  in  same  business  may 
be  equally  taxed.  Id. 

A  tax  imposed  upon  a  corporation  engaged  in  interstate  com- 
merce is  invalid  as  interfering  with  the  powers  of  congress. 

Id. 
The  amount  of  capital  used  in  the  state  is  the  basis  of  taxation. 

Id. 
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Eevised  Statutes  apply  to  villages  only  so  far  as  they  are  adopted 
by  the  laws  or  charter  regulating  taxation  for  city  purposes. 

People  ex  rel.  Young  v.  Willis,  133  N.  Y.  383. 
Provisions  for  taxation  of  debts  due  to  non-residents  are  applic- 
able only  to  towns.  Id. 
Debts  due  non-residents  on  contracts  for  sale  of  real  property 
within  the  state,  but  not  within  the  village,  are  taxable  by  the 
village.  Id. 
The  assessment  need  not  specify  the  name  of  the  non-resident 
owner.  Id. 
An  act  providing  for  the  exemption  of  certain  property  from 
taxation  which  takes  effect  immediately  operates  when  the  tax- 
books  are  open  for  correction. 

People  ex  rel.  Ainerioan  £il)le  Society  v.  Comrs.  of  Taxes 
&  Assessments,  142  N.  Y.  348. 
The  power  of  the  legislature  to  exempt  property  from  taxation 
is  unlimited.  Id. 

II.  TAXABLE  PROPERTY. 
Companies  guaranteeing  the  fidelity  of  persons  holding  places  of 
public  or  private  trust  are  taxable  as  insurance  companies  under 
Laws  1881  (chap.  361  §  3).  . 

People  ex  rel.  Am.  Surety  Co.  v.  Wemjple,  affirmed  without 
opinion  in  126  N.  Y.  623. 
The  provision  of  Laws  1886  (chap.  679,  §  4,)  exempting  the  per- 
sonal property,  franchise  and  business  of  insurance  companies 
from  taxation,  does  not  include  surety  companies.  Id. 

"When  person  was  not  entitled  to  exemption  under  1  Revised 
Statutes  389  section  5,  as  an  agent  holding  funds  for  investmeiit, 
nor  under  1  Revised  Statutes,  section  419,  as  an  agent  to'  whom 
demands  were  sent  for  collection. 

People  ex  rel.  Cochrane  v.  Colemam,,  128  N.  Y.  524. 
A  foreign  corporation  which  becomes  a  special  partner  in  a  limited 
partnership  in  this  state  is  taxable  on  the  amount  of  its  capital 
mvested  in  the  partnership  in  this  state. 

People  ex  rel.  Badische  Anilin  c6  Soda  Hdbrile  v.  Roberts, 
152  N.  Y.  59. 
A  tax  upon  the  actual  value  of  the  capital  of  a  corporation  is  a  tax 
upon  the  property  in  which  such  capital  is  invested,  and  if  any 
of  the  property  is  exempt  the  value  thereof  must  be  deducted. 
People  ex  rel.  Edison  EleGt/rio  Illumvnabvng  Co.  v.  Ba/rTcer, 
139  K  Y.  55. 
A  foreign  corporation  whose  buisness  is  conducted  in  another 
state  is  not  taxable  in  this  state,  merely  because  it  maintains 
an  office  here. 

People  ex  rel.  Harlan  c&  Sollinsgworth  Co.  v.  Campbell, 
139  K  Y.  68. 
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A  foreign  corporation  engaged  in  maufacturing  telephone  appar- 
atus in  this  state,  which  purchases  and  sells  other  supplies  not 
manufactured,  by  it,  is  not  exempt  from  taxation  under  chapter 
542,  Laws  1880,  as  amended  in  1889. 
People  ex  rel.  Western  Electric  Go.  v.  Campbell,  145  IST.  T.  587. 

Stocks  of  foreign  companies  acquired  by  a  d!omestic  corporation 
in  payment  of  sale  of  patent  rights  are  not  subject  to  tax  under 
chapter  542  of  1880. 

People  ex  rel.  Edison  Electric  Light  Co.  v.    Werwple,  148 
ISr.  T.  690. 

The  combination  of  teas  and  the  roasting,  grinding  and  mixing 
of  coffee  are  not  manufactures  under  chapter  542,  Laws  1880, 
as  amended  in  1889. 
People  ex  rel.  Union  Pacific  Tea  Co.  v.  Roberts,  145  N".  T.  375. 

Surplus  earnings  of  a  foreign  corporation  invested  in  real  estate 
but  not  used  in  business  is  not  taxable  as  "  capital  stock  em- 
ployed within  this  state." 

People  ex  rel.  Singer  Mfg.  Co.  v.  Wemple,  150  N.  T.  46. 

Stocks  of  New  York  banks  held  by  a  foreign  insurance  company 
doing  business  in  this  state  are  exempt  from  taxation  by  force 
of  section  4  of  chapter  67£>,  Laws  1886. 

^tna  Ins.  Co.  v.  Mayor,  153  K  T.  331. 

Chapter  679  of  1886,  exempting  bank  stock  held  by  foreign  in- 
surance companies  doing  business  in  this  state  from  taxation, 
did  not  apply  to  the  taxation  for  the  year  1886.  Id. 

Where  an  assessment  is  void  for  want  of  jurisdiction  of  the  as- 
sessors, an  action  may  be  maintained  to  recover  the  taxes  paid 
without  having  the  assessment  set  aside.  Id. 

Payment  by  a  bank  of  a  tax  on  shares  of  its  stock  held  by  a 
foreign  insurance  company  is  not  such  a  voluntary  payment  as 
to  prevent  recovery  of  the  money  paid.  Id. 

The  exemption  from  taxation,  under  the  Corporation  Tax  Act  of 
1880,  as  amended  in  1889,  of  "manufacturing  corporations," 
etc.,  applies  only  to  corporations  whose  business  is  exclusively 
that  of  manufacturing. 

People  ex  rel.  Tiffany  da  Co.  v.  Campbell,  144  N.  T.  166. 

The  exemption  of  cemetery  lands  continues  though  burials  therein 
are  prohibited. 
People  ex  rel.  Oak  Hill  Cemetery  Assoc,  v.  Pratt,  129  N.  Y.  68. 

A  joint-stock  company  is  not  taxable  on  its  capital. 

People  ex  rel.  Winchester  v.  Coleman,  133  N.  Y.  279. 

Exemption  from  "  local  taxation  "  includes  county  as  well  as  city 
purposes. 

People  ex  rel.  Pratt  Institute  v.   Hoard  of  Assessors  of 
ErooUyn,  141 IST.  Y.  476. 

A  home  for  aged  men  supported  and  maintained  by  charity, 
exempt.  Matter  of  Vassar,  127  N.  Y.  1. 
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A  hospital  which,  by  the  terms  of  its  charter,  is  exempt  from 
taxation  on  all  personal  property,  is  entitled  to  an  exemption 
from  a  legacy  tax.  Id. 

The  exemption  provided  for  by  the  act  is  not  confined  to  those 
bodies  which  enjoy  complete  immunity  from  taxation  as  to  all 
property  which  they  now  have  or  of  which  they  may  at  any 
time  become  possessed.  Id. 

Where  legacies  are  given  to  corporations  whose  charters  exempt 
them  from  taxation  upon  all  the  property  they  are  authorized 
to  take  and  hold,  such  legacies  are  not  liable  to  the  legacy  tax, 
and  it  will  not  be  assumed  that  they  will  exceed  their  corpo- 
rate powers.  Id. 

Where  all  the  capital  stock  and  surplus  of  the  corporation  is  in- 
vested in  United  States  securities,  the  corporation  is  exempt 
and  the  assessors  have  no  authority  to  look  to  the  market  value 
of  the  shares  for  the  purpose  of  finding  the  basis  of  such  assess- 
ment.   People  ex  rel.  Union  Trust  Co.  v.  Coleman,  126  N.  Y.  483. 

The  words  "  capital  stock  "  in  Laws  1857  (chap.  456,  §  3),  relat- 
ing to  the  taxation  of  corporations,  refer  only  to  the  capital  of 
the  company.  Id. 

The  rules  governing  the  assessment  of  such  tax  stated.  Jd. 

What  stocks  and  bonds  of  foreign  and  domestic  corporations  held 
by  a  corporation  were  taxable. 

People  ex  rd.  Edison  Electric  Light  Co.  v.   Camphell,  138 
N.  Y.  543. 

Where  the  charter  of  a  foreign  corporation  provided  that  its 
business  in  New  York  was  the  sale  of  its  manufactured  goods, 
and  it  appeared  that  it  merely  did  some  incidental  work  in  con- 
nection therewith  here,  it  was  not  entitled  to  exemption  from 
taxation  under  LaAvs  1880,  chapter  542,  as  amended  by  Laws  1881 
chapter  361 ;  Laws  1885,  chapter  359  ;  Laws  1889,  chapter  353, 
People  ex  rel.  John  A.  Boebling's  Sotis  Co.  v.  Wemple, 
138  K  Y.  582. 

In  determining  the  actual  capital  of  a  corporation  for  the  purpose 
of  general  taxation  the  true  value  of  its  corporate  assets,  less 
the  debts  and  obligations,  is  the  rule  of  assessment.  Id. 

The  comptroller  is  not  bound  by  the  value  placed  on  the  real 
estate  by  the  local  assessors.  Id- 

Upon  certiorari  to  review  the  action  of  the  comptroller  in  taxing 
a  corporation,  the  return  is  conclusive  in  the  Court  of  Appeals. 

Id. 

The  comptroller's  determination  as  to  the  amount  of  the  tax  should 
not  be  disturbed  unless  it  clearly  appears  to  be  erroneous.    Id. 

The  mere  fact  that  a  corporation  recently  declared  a  dividend  is 
not  sufficient  to  authorize  the  imposition  of  a  tax. 

People  ex  rel.  Edison  General   Electric    Co.    v.   Barker, 
141  N.  Y.  251. 
164 
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In   taxing   the  capital  of  non-resident  persons  and  associations 

invested  in  this  state,  no  deduction  from  the  sum  so  invested 

is  permitted. 

People  ex  rel.  Thv/rber  Whyland  Co.  v.  Ba^lcer,  141  IST.  T.  118. 
The  property  of  a  foreign  corporation  invested  in  this  state  is 

taxable.  Id. 

III.  ASSESSMEIfT  KED  ASSESSORS, 
Where  every  essential  fact  appeared,  entry  of  name  of  non-resi- 
dent owner  does  not  invalidate  assessment. 

Gollvns  V.  Long  Island  City,  132  N.  Y.  321. 
The  classification  of  resident  and  non-resident  owners  is  imper- 
ative. Id. 
A  tax  against  a  resident  may  ultimately  be  made  a  lien  on  the 
land.                                                                                           Id. 
Interest  is  payable  on  unpaid  taxes.                                         Id. 
The  indebtedness  of  a  corporation  should  be  deducted  from  its 
assets  upon  fixing  amount  of  assessment. 
People  ex  rel.  Second  Ave.  R.  R.  Go.  v.  Barker,  141  N.  Y.  196. 
"Were  lands  of  a  non-resident  of  the  county  are  occupied  by  a  res- 
ident  of   the  town  in  which  they  lie,  an  assessment  to  the 
owner  in  the  non-resident  part  of  the  roll  is  illegal. 

JosVyn.  v.  Rochwell,  128  1?.  Y.  334. 
Laws  1889,  chapter  475,  section  19,  limiting  the  tax  levy  of  Syra- 
cuse, contained  the  proviso  that  in  the  levy  for  1889  "  there  may 
be  included  in  addition  "  is  permissive. 

People  ex  rel.   Comstoch  v.  Mayor,  etc.,  of  Syracuse,   af- 
firmed on  opinion  below  in  128  N.  Y.  632. 
The  entry  in  the  record  of  assessment  for  personal  taxes  of  the 
name  of  a  lunatic  with  the  addition  of  the  name  and  address  of 
his  committee,  held,  sufficient. 

People  ex  rel.  if.  S.  Trust  Co.  v.  Barker,  affirmed  without 
opinion  in  137  IST.  Y.  631. 
All  the  proceedings  prescribed  by  statute  for  the  assessment  of 
land  for  taxation  must  be  substantially  if  not  strictly  comphed 
with.  May  v.  Traphagen,  139  N.  Y.  478. 

It  is  essential  to  the  validity  of  every  assessment  that  the  sta- 
tute be  complied  with  in  every  substantial  particular. 

Sanders  v.  Downs,  141  IST.  Y.  422. 
Insertion   of  the  name  of  a  non-resident  in  the  first  column, 
although  under  the  head  of  non-residents,  and  writing  his  ad- 
dress under  the  name  so  written,  is  a  material  error.  Id. 
Where  it  may  properly  be  assumed  by  assessors  that  the  capital 
stock  is  unimpaired. 

People  ex  rel.  Manhattan  R.  Co.  v.  Barker,  146  X.  Y.  304. 

In  assessing  real  property  of  a  corporation,  the  commissioners 

should  assess  it  at  its  actual  value.  Id. 
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In  assessing  the  personal  property  of  a  corporation,   only  the 

actual  value  of  its  capital  stock  is  to  be  considered. 
In  making  such  assessment  it  cannot  be  presumed  that  its  indebt- 
edness represents  property  to  that  amount  in  addition  to  that 
represented  by  the  capital  stock.  2d. 

It  wUl  be  presumed  that  the  commissioners  of  taxes  and  assess- 
ments have  performed  their  duty. 
"Where  the  evidence  submitted  to  the  assessors  as  to  the  value  of 
the  property  of  a  corporation,  etc.,  and  there  is  some  evidence  to 
support  their  determination,  it  will  not  be  reviewed  and  re- 
versed by  the  court. 

People  ex  rel.  Heoker-Jone-Jewell   Milling  Co.  v.  Barlcer, 
147  N.  Y.  31. 
Where  the  tax  commissioners  acted  exclusively  on  the  statement 
furnished  by  the  corporation,  an  assessment  at  a  greater  valua- 
tion than  statement  shows  cannot  be  sustained. 

People   ex   rel.   Equitable  Gas  Light    Co  v.  Barker,   14A 
ISr.  Y.  638. 
In  making  an  assessment  of  sums  invested  in  this  state  by  a  foreign 
corporation,  the  unpaid  indebtedness  incurred  by  it  in  the  pur- 
chase of  property  here  is  to  be  deducted. 

People  ex  rel.  HecTeer-Jones-Jewell  Milling  Co.  v.  Barker, 
14Y  N.  Y.  31. 
A  non-resident  special  partner  is  not  entitled,  on  an  assessment  of 
the  sum  invested  by  him  in  the  firm,  to  a  deduction  of  the  firm 
indebtedness. 

People  ex  rel.  Bird  v.  Ba/rher,  145  N.  Y.  239. 
In  determining  the  value  of  the  real  estate  of  a  corporation  for 
the  purpose  of  taxation,  the  assessors  may  legally  disregard  as- 
sessed value  and  estimate  at  its  actual  value. 

People  ex  rel.  Equitable  Gas  Light  Co.  v.  Barker,  144  IS".  Y.  94. 
Where  the  capital  of  the  corporation  is  unimpaired,  assessors  are 
not  bound  to  deduct  its  debts.  Ld. 

The  assessors  are  not  bound  by  the  statement  made  to  them  by 
the  corporation  upon  an  application  for  reduction  of  the  assess- 
ment but  may  act  upon  other  facts  within  their  knowledge.    Ld. 
An  assessment  against  executors  may  be  made  before  the  will 
appointing  them  is  probated. 

People  ex  rel.  Gould  v.  Barker,  150  N.  Y.  52. 
A  failure  of  assessors  to  meet  on  the  third  Tuesday  in  August  and 
a  verification  of  the  assessment-roll  are  not  jurisdictional  de- 
fects. People  V.  Turner,  145  IST.  Y.  451. 
Findings  of  comptroller  against  a  claim  that  a  corporation  was 
engaged  in  manufacturing  within  the  meaning  of  the  statute 
is  conclusive. 

People  ex  rel.  Edison  Electric  Light  Co.  v.  Camplell,  148 
N.  Y.  769. 
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A  building  erected  by  lessee  of  a  pier  cannot  be  assessed  for  taxa- 
tion against  lessee,  as  the  lessee  provided  it  was  to  become  the 
property  of  the  city  on  the  expiration  of  the  lease. 

People   ex   rel.   International   Nao.    Co.    v.  Ba/rker,   153 
K  Y.  98. 
An  assessment  of  the  real  estate  of  a  railroad  in  a  town  should  be 
the  cause  of  replacing  the  portion  of  the  railroad  within  the 
jurisdiction  of  the  assessors. 

People  ex  rel.  D.  L.  i&  W.  E.  B.  Co.  v.  Clapp,  152  IST.  Y.  490. 
The  provisions  of  Laws  1886,  chapter  659,  superseded  the  pro- 
visions of  Laws  1881,  chapter  597,  as  to  the  assessment  of  real 
?roperty  of  telegraph  companies. 
^eople  ex  rel.  Western  Umon  Tel.  Co.  v.  Dolan,  126  IST.  Y.  166. 
The  proper  method  of  assessment  of  such  real  property  is  to  take 
the  cost  of  the  articles,  and  add  to  that  cost  the  value  of  the  in- 
terest in  the  land  on  which  the  poles  stand  and  the  value  of  the 
right  to  erect  such  poles  based  upon  the  cost  which  the  company 
incurred  in  securing  such  right.  Id. 

Tbe  annual  report  of  a  railroad  company  to  the  railroad  commis- 
sioners is  competent  evidence,  in  the  nature  of  an  admission,  for 
the  assessing  officers  to  act  upon. 

People  ex  rel.  Manhattan  B.  Co.  v.  Barker,  152  'S.  Y.  417. 
An  elevated  railroad  company  should  not  be  assessed  on  the  cost 
of  leases  of  railroads  operated  by  it  unless  the  value  of  the  fran- 
chises included  in  such  leases  is  deducted.  Id. 
Assessments  cannot  be  imposed  without  opportunity  for  hearing. 
Matter  of  Trustees  of  Union  College,  129  N.  Y.  308. 
Assessment  levied  by  state  comptroller,  unless  erroneous,  will 
stand. 

People  ex  rel.  Am.  Contracting,  etc.,  Co.  v.  Wemple,  129  N.  Y.  558. 
Kesidence  within  the  assessment  district  is  essential  to  give  juris- 
diction to  make  valid  assessment  of  personal  property. 

Wilcox  V.  City  of  Bochester,  129  N.  Y.  247. 
In  assessing  a  corporation  for  taxation  the  adoption  of  the  market 
value  of  its  stock  for  determining  the  value  of  the  capital  is 
erroneous. 

People  ex  rel.  Equitable  Gas  light  Co.  v.  Barker,  affirmed 
without  opinion  in  137  N.  Y.  544. 
Method  of  ascertaining  the  value  of  the  capital  of  a  corporation 
considered.  Id. 

IV.  COLLECTION.- 

Taxes  against  personal  property  of  an  insolvent  corporation 
which  accrued  subsequent  to  liens  acquired  by  attachment  are 
not  entitled  to  priority  of  payment. 

Wise  V.  L.  (&  C.  Co.,  153  N.  Y.  507. 
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When  corporation  could  not  claim  in  proceedings  to  compel  pay- 
ment of  the  tax  that  it  was  a  non-resident. 

Matter  of  McLean,  138  N.  Y.  158. 

An  equitable  action  will  lie  in  behalf  of  a  town  against  a  county 
to  recover  the  amount  of  state  railroad  taxes  received  by  the 
county  treasurer  and  used  for  the  benefit  of  the  county  instead 
of  purchasing  and  canceling  outstanding  bonds  of  the  town. 

Kilbourne  v.  Supervisors  of  Sullivan,  137  N.  Y.  lYO. 

Such  action  is  in  fact  based  upon  a  wrong  committed  by  the 
county  through  its  agent.  Id. 

In  such  case  the  recovery  should  be  for  the  entire  amount  of  state 
taxes.  Id. 

A  recovery  in  a  former  action  brought  under  the  act  of  1874, 
chapter  296,  and  relating  only  to  county  taxes,  is  not  a  bar  to 
such  action.  Id. 

V.  KEMEDY  FOE  ILLEGAL  TAX. 

The  provisions  of  Laws  1855,  (chap.  427,  §§  83,  85),  do  not 
authorize  him  upon  the  application  of  the  owner  and  without 
notice  to  the  purchaser,  to  cancel  the  sale  for  improper  notice  to 
redeem.  Ostrander  v.  Darling,  127  1^.  Y.  70. 

When  under  Laws  1885,  chapter  448,  the  comptroller's  deed 
becomes  conclusive  evidence.  Id. 

Evidence  tending  to  show  that  the  notice  to  redeem  was  defective, 
considered.  Id. 

The  rule  in  People  ex  rel.  West  Shore  B.  R.   Go.  v.  Adams,  125 
N.  Y.  471,  that  a  person  failing  to  appear  before  the  board  of 
assessors  on  grievance  day  is  guilty  of  ZacAes  which  will  warrant 
the  court  in  refusing  to  grant  him  relief, — followed. 
People  ex  rel.  Western  Union  Tel.  Co.  v.  Dolan,  126  N.  Y.  166. 

The  rule  in  People  ex  rel.  Da/rrow  v.  Coleman,  119  IST.  Y.  137, 
applied,  avoiding  an  assessment  of  securities  deposited  in  an 
adjoining  state  by  consent  of  trustees. 

People  ex  rel.  Pay  v.  Barker,  135  N.  Y.  656. 

When  under  New  York  Consolidation  Act,  section  863,  an  action  in 
person  may  be  maintained  by  the  receiver  o£  taxes  in  said  city 
for  the  recovery  of  taxes  imposed  upon  a  non-resident  stock- 
holder of  a  national  bank.         McLean  v.  Myers,  134  JST.  Y.  480. 

It  is  not  a  condition  precedent  to  such  action  that  a  warrant  for 
distress  and  sale  be  issued  by  such  receiver,  as  provided  in  sec- 
tion 863,  and  returned  unsatisfied.  Id. 

Keduction  of  assessment  of  personal  property  for  inequality  sus- 
tained. Matter  of  Corwin,  135  JST.  Y.  245. 

Where  land  was  purchased  by  the  state  at  a  tax  sale  and  the  deed 
recorded  more  than  two  years  before  the  passage  of  the  act  of 
1885,  it  was  the  duty  of  the  owner  to  assert  by  afllrmative 
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action  any   invalidity  within  time    fixed   by  statute ;    other- 
wise his  right  was  barred.         People  v.  Turner,  145  N.  Y.  451. 
The  County  Court  only  has  power  to  order  the  refunding  of  the 
tax  after  it  has  been  paid. 

Matter  of  Buffalo  Mutual  Gas-Light  Co.,  144  IST.  Y.  228. 
Voluntary  illegal  payments  by  a  corporation  does  not  deprive  a 
corporation  of  its  remedy  for  the  return  of  such  payments. 

People  ex  rel.  Edison  Electric  Ill/yi,minai/mg  Co.  v.  Wemvle, 
141  N.  Y.  4Y1. 
Under    Laws   1880,  section   269,  taxpayer   must  establish   that 
his  property  is  assessed  at  a  higher  proportionate  rate  than 
property  generally  in  the  town  to  entitle  him  to  review  by  cer- 
tiorari. People  ex  rel.  Allen  v.  Badgley,  138  IST.  Y.  314. 
An  action  to  recover  back  moneys  paid  upon  an  alleged  illegal 
tax  cannot  be  maintained  where  such  illegality  consists  only  of 
errors  of  the  tax  commissioners. 

United  States  Trust  Co.  v.  Mayor,  144  N.  Y.  488. 
Tax  commissioner's  action  cannot  be  attacked  collaterally,  but 
the  taxpayer  is  confined  to  the  remedy  by  certiorari  provided 
by  chapter  269,  Laws  1880.  Id. 

Section  9,  article  6  of  the  Constitution  applies  to  a  proceeding  by 
certiorari  under  chapter  269  of  1880  to  review  an  assessment 
for  taxation ;  what  questions  may  be  reviewed  upon  appeal 
from  such  decision. 

People  ex  rel.  Mamhattam,  Ry.  Co.  v.  Ba/rker,  152  N.  Y.  417. 
Duties  of  commissioners  of  land  office  are  of  a  judicial  character 
and  cannot  be  compelled  by  mandamus. 

People  ex  rel.  Marris  v.  Cofninissioners  of  the  Lamd  Office, 
149  ]Sr.  Y.  26.  _ 

Proper  parties  to  writ  of  certiorari  to  review  the  decisions  of  the 
comptroller  cancelling  the  title  of  the  state  to  lands  within  the 
forest  preserve,  considered. 

People  ex  rel.  Forest  Commission  v.  Ca/mpbell,  152  N.  Y.  61. 
There  is  no  limitation  as  to  the  time  when  a  corporation  may 
applj''  for  a  revision  of  the  tax. 

People  ex  rel.  Edison  EJlect^ic  Illu/mimMting  Co.  v.  Wemple, 
133  ]Sr.  Y.  617. 
Taxes  once  paid  in  cannot  be  refunded  without  an  appropriation. 

Id. 
A  petition  for  a  writ  of  certiora/ri  under  chapter  269,  Laws  1880, 
to  review  an  assessment  for  taxation  on  the  ground  of  illegality 
must  specify  the  particulars  of  the  alleged  illegality. 

People  ex  rel.  Commercial  Mutual  Ins.  Co.  v.  Taos  Commis- 
sioners, reversed,  144  N.  Y.  483. 
Case  where  a  petition  raises  only  the  question  of  overvaluation 
and  not  that  property  was  exempt.  Id. 

"Where  a  mandamus  w-ill  not  lie  to  compel  the  cancellation  of  a  tax 
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on  the  ground  that  a  correction  and  alteration  were  unauthor- 
ized. 

People  ex  rel.  Wood  v.  Assessors  &  Collector  of  Taxes,  etc., 

of  Brooklyn,  13Y  N.  Y.  201. 

"When  a  proper  foundation  is  laid  for  the  review  of  the  assessment 

by  certiorari.  Matter  of  Corwin,  135  N.  Y.  245. 

Where  the  officers  or  agents  of  a  domestic  corporation  have  been 

prevented  by  illness  from  making  application  for  correction  of 

taxes  they  may  apply  for  such  within  six  months  after  delivery 

of  books  to  the  receiver  of  taxes. 

People  ex  rel.  N.   Y.  Hotel  (&  Pestaurmit  Co.  v.  BacTcer, 
140  N.  Y.  43Y. 
The  provision  of  Laws  1880,  chapter  269,  for  the  review  by  cer- 
tiorari of  an  illegal  assessment  does  not  apply  where  the  whole 
assessment-roll  is  void. 

Van  Deventer  v.  Long  Island  City,  139  N.  Y.  1S3. 
The  omission  of  property  liable  to  assessment  for  taxes  from  the 
roll  does  not  invalidate  it.  .  Id. 

Otherwise,  it  seems,  in  the  case  of  assessments  for  local  improve- 
ments. Id. 
A  petition  for  a  certiorari  to  review  an  assessment  for  taxation, 
under  chapter  269,  Laws  1880,  on  the  ground  of  irregularity, 
need  only  state  the  conclusions  of  fact. 

People  ex  rel.  Commercial  MuImoI  Ins.  Co.  v.  Tax  Commis- 
sioners, 144  N.  Y.  483. 
A  petition  in   such   a  case  which  recites  facts  constitutes  an 
overvaluation,  and  that  the  commissioners  illegally  and  erro- 
neously included  in  their  valuation  of  the  personal  property 
certain  sums  specified  sufficiently  specifies  the  illegal  grounds. 

Id. 

The  court  will  take  judicial  notice  of  the  provisions  of  chapter 

769,  Laws  1886.  Id. 

VI.  SALE,  DEED,  KEDEMPTION  AND  LIEN. 

"Where  taxes  are  regularly  assessed  against  parties  in  possession 
of  land,  and  claiming  title  thereto  and  the  right  of  possession, 
and  the  land  is  sold  for  the  non-payment  of  the  taxes,  the  pur- 
chaser gets  a  good  title  as  against  those  in  possession. 

Cron.er  v.  Cowdrey,  139  N.  Y.  471. 

Proceedings  to  sell  lands  for  non-pavment  of  taxes,  under  Laws 
1879,  chapter  229,  relating  to  the  counties  of  Chautauqua  and 
Cattaraugus,  held,  effectual  as  against  a  mortgagee  of  the  proij- 
erty  upon  the  failure  of  the  latter  within  two  years  to  file 
with  the  county  treasurer  the  notice  specified  in  Laws  1855, 
chapter  427,  section  82.  Chard  v.  Holt,  136  N.  Y.  30. 

The  grantee  in  the  tax  deed  is  in  no  way  affected  by  proceed- 
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ings  to  foreclose  the  mortgage,  to  which  he  has  not  been  made 
a  party.  Id. 

The  main  purpose  of  the  act  of  1879  considered.  Id. 

When  a  purchaser  at  a  tax  sale  is  not  estopped  by  acceptance  of 
the  sum  paid  by  the  owner  to  redeem  the  premises,  from  set- 
ting up  the  title  acquired  under  a  previous  tax  sale.  Id. 

Similarity  of  the  provision  of  Laws  1885,  chapter  448,  that  the 
comptroller's  deeds  upon  sales  of  non-resident  lands  for  non- 
payment of  taxes  should  be  conclusive  evidence  that  the  sale  of 
such  lands  and  all  proceedings  prior  thereto,  and  chapter  427 
of  1855,  as  to  jurisdictional  defects. 

Joslyn  v.  EoGhwell,  128  N.  Y.  334. 

The  provisions  of  Laws  1885,  chapter  427 ;  Xaws  1885,  chapter 
448  ;  Laws  1891,  chapter  217,  do  not  authorize  the  comptroller 
to  entertain  and  act  upon  the  application  of  an  owner  of  land 
sold  for  taxes  for  a  cancellation  of  the  tax  sale,  but  the  amend- 
ment of  Laws  1891,  chapter  217,  section  2,  applies  only  to  per- 
sons interested  in  the  refunding  of  moneys. 

People  ex  rel.  Hamilton  Park  Co.  v.  WeTrvple,  139  N.  Y.  240. 

An  application  to  the  comptroller  under  chapter  711,  Laws  1893, 
for  the  redemption  of  lands  from  an  invalid  tax  sale,  after  a 
conveyance  thereunder  has  been  executed,  can  only  be  made  by 
the  purchaser. 

People  ex  rel.    Witte   v.    Roberts,   144  N".   Y.  234. 

What  does  constitute  such  occupancy  of  the  land  as  to  required 
notice. 

People  ex  rel.  Chase  v.  Wemple,  144  N.  Y.  478. 

The  comptroller  has  no  power  to  review,  annul  or  vacate  an  or- 
der made  by  him  allowing  a  redemption.  Id. 

Under  Laws  1850,  chapter  86,  article  6,  section  48,  as  to  tax  sales 
in  Albany  a  purchaser  under  an  invalid  tax  sale  was  entitled 
to  demand  reimbursement  immediately  thereafter,  and  that  un- 
der Code  Civil  Procedure  (§  240),  cause  of  action  was  barred 
in  six  years  after  time  of  demand. 

Reid  V.  Supervisors  of  Albany,  128  N.  Y.  364. 

Effect  of  Ram,sen  v.  Wheeler,  105  N".  Y.  573,  on  tax  sale  and  re- 
covery of  money  paid  at  sale  in  Albany  discussed.  >        Id. 

Where  too  lots  whicli  had  formerly  been  a  part  of  one  parcel  of 
land  were  included  in  one  valuation,  assessment,  and  tax,  in- 
stead of  being  assessed  separately,  held  tax  sale  thereof  void. 

May  V.  Traphagen,  139  K  Y.  478. 

What  is  insufficient  to  establish  an  occupancy  requiring  service 
of  a  notice  to  redeem. 

People  V.  Turner,  145  N.  Y.  451. 

A  comptroller's  certificate  that  notice  of  redemption  had  been 
served  which  is  not  under  seal  is  fatally  defective. 

Clason  V.  Baldwin,  152  N.  Y.  204. 
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A  notice  of  redemption  which  describes  ;property  on  the  -wrong 
side  of  the  street  is  substantially  defective.  Id. 

A  notice  "which  names  four  different  days  for  the  redemption  of 
various  lots,  without  specifying  the  last  day  for  redemption  of 
any  particular  parcel  is  defective.  M. 

The  occasional  occupancy  of  a  log  house  to  hunt  game  is  not 
actual  occupancy. 

People  ex  rel.  Ma/rch  v.  Campbell,  143  IST.  Y.  335. 
"Where  the  application  to  redeem  was  made  by  the  relator  as 
"  agent "  without  stating  his  interest,  he  has  no  legal  stand- 
ing. Id. 
Lands  belonging  to  an  infant  having  no  guardian  may  be  sold. 

Levy  V.  Newmwn,  130  N.  Y.  11. 
Failure  to  redeem  after  notice  destroys  title.  Id. 

What  notice  is  necessary  under  the  provision  of  the  Brooklyn  Ar- 
rearage Act,  Laws  1883,  chapter  114,  requiring  notice  of  sale  to 
be  given  to  all  persons  having  an  estate  in  the  lands  sold. 

Martin  v.  Stoddard  127  N.  Y.  61. 

Taxpayer's  Action  ;  See  Injunction  /  Taxation. 

A  taxpayer's  action  is  not  a  proper  remedy  to  compel  the  maj'^or 
of  a  city  to  make  a  classification  of  positions  in  civil  service. 

Chittenden  v.  Wii/rster,  152  N.  Y.  345. 

The  illegal  official  act  to  prevent  which  a  taxpayer's  action  will 
lie  is  such  only  as  will  produce  a  public  injury. 

Bogers  v.  O'Brien,  153  N.  Y.  357. 

Such  an  action  will  not  lie  in  behalf  of  one  wrongfully  in  pos- 
session of  city  property  to  prevent  its  reclamation  by  one  of 
the  city  departments.  Id. 

What  is  no  defense  to  a  proceeding  by  a  taxpayer  of  a  bonded 
town,  to  compel  the  county  treasurer  to  invest  in  a  sinking 
fund  taxes  collected  from  a  railroad. 

aark  V.  Sheldon,  134  N.  Y.  333. 

The  act  of  the  county  treasurer  in  refusing  to  execute  the  law  in 
a  particular  case,  i^eld,  willful  so  as  to  render  him  chargeable 
with  interest  on  the  fund  and  costs  of  the  proceeding.  Id. 

Telegraphs  and  Tfelegraph  Companies  ;  See  Corporations. 

A  telephone  company  is  within  the  provisions  of  the  statute  pro- 
viding for  the  construction  of  telegraph  lines. 
Mis  V.  American  Telegraph  &  Telephone  Co.,  143  N.  Y.  133. 

The  permission  by  the  legislature  to  erect  telegraph  and  telephone 
lines  does  not  dispense  with  the  obtaining  of  the  consent  of 
the  abutting  owner  in  fee.  I^- 

It  seems  that  the  transmission  of  messages  by  telephone  through 
the  medium  of  an  electric  current  passing  over  extended  wires 
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Telegraphs  and  Telegraph  Companies — Continued. 

is  authorized  by  a  statute  for  the  incorporation  of  telegraph 
companies. 

Hudson  River  Telephone  Co.  v.  WatervUet  Turnpike  d;  Ey., 
Co.,  135  N.  Y.  393. 

Tenant  for  Life. 

Where  the  beneficiary  -n-ho  has  a  life  interest  becomes  a  non- 
resident and  the  entire  fund  is  in  cash,  upon  settlement  of  the 
account  the  same  should  be  paid  to  the  administrator  who 
should  only  be  compelled  to  pay  it  to  the  widow  upon  receiv- 
ing a  bond.  Matter  of  McDougaU,  141  N.  Y.  21. 

A  remainderman  cannot  claim  the  payment  to  him  of  the  fund 
in  which  another  has  a  life  estate,  upon  his  giving  security  to 
the  tenant  for  life  that  he  will  be  paid  the  interest. 

Matter  of  Camp,  126  N.  Y.  377. 

A  tenant  for  life,  originally,  also  guardian  of  the  remainderman, 
cannot  be  compelled  by  latter  when  he  reaches  majority  to  give 
immediate  possession  of  the  fund.  Id. 

The  conveyance,  by  a  tenant  for  life,  of  the  fee  only  passes  to 
the  grantee  all  the  interest  which  the  grantor  could  convey. 

Thompson  v.  8im,p.son,  128  N.  Y.  270. 

Tenants  in  Common  ;   See  Husha/ad  cmd   Wife ;  Joint  Tenants ; 
Partition. 

When  a  tenant  in  common  cannot  be  allowed  in  partition  for 
improvements  made  by  him.       Cosgriff  v.  Foss,  152  N.  Y.  104. 

A  tenant  in  common  cannot  so  use  lands  held  by  him  in  severalty 
as  to  acquire  an  easement  therein. 

Palmer  v.  Palmar,  150  IST.  Y.  139. 

Eight  of  a  tenant  in  common  of  oyster  beds  to  remove  oysters. 

Mott  V.  Underwood,  148  IST.  Y.  463. 

Eight  of  a  tenant  in  common  to  recover  purchase  price  given  his 
tenant  in  common  for  property  owned  jointly  by  them. 

Knope  V.  Nunn,  151  N.  Y.  506. 

Purchase  of  mortgage  by  one  does  not  defeat  the  rights  of  the 
remaining  co-tenants.      Oa/rpenter  v.  Carpenter,  131  N.  Y.  101. 

Where  titles  were  acquired  under  foreclosure  and  deeds  in  sever- 
alty subsequently  made,  a  trust  results  in  favor  of  the  co-ten- 
ants. Id. 

Tender ;  See  Conl/racts  •  Payments ;   Vendor  amd  Purchaser. 

Where  a  vendee  has  repudiated  the  contract,  no  tender  by  the 
vendor  is  necessary.  Stokes  v.  Mackay,  147  !N".  Y.  223. 

Inability  to  deliver  stock  sold  will  not  be  inferred  because  it  was 
pledged  for  a  loan  unless  person  is  shown  to  be  unable  to  re- 
deem. Id. 
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Tender — Continued. 

Where  by  the  terms  of  a  mortgage,  the  mortgagee  covenants  to 
release  a  portion  of  the  mortgaged  premises  upon  payment  of 
a  specified  portion  of  the  sum  secured,  a  tender  of  the  amount 
specified  is  not  available  in  an  action  to  foreclose  the  mortgage, 
as  a  basis  for  affirmative  relief  unless  it  has  been  kept  good,  and 
the  money  paid  into  court.         Werner  v.  Tuoh,  127  N.  Y.  21 Y. 

In  actions  for  equitable  relief  what  tender  is  necessary. 

Zebley  v.  Farmers'  Loan  d;  Trust  Go.,  139  IST.  Y.  461. 

While  a  tender  destroys  a  lien  of  the  mortgage,  it  does  not  de- 
stroy the  debt.  Nelson  v.  Loder,  132  JST.  Y.  288. 

In  order  to  destroy  liability  for  subsequently  accruing  interest 
the  tender  must  be  kept  good.  Id. 

A  subsequent  lieno.r's  right  to  redeem  is  like  that  of  the  owner. 

Id. 

Offer  made  in  the  complaint  and  production  at  trial  are  sufficient 
tender.  Berry  v.  Am.  Central  Ins.  Co.,  132  N.  Y.  49. 

In  an  equity  action  it  is  sufficient  to  offer  to  restore.  Id. 

Tenement  Houses  ;  See  Municipal  Corporations. 

Section  663  of  the  Consolidation  Act,  as  amended  by  chapter  84, 
Laws  1887,  requiring  tenement  houses  to  be  furnished  by  the 
owners  with  water  on  each  floor  when  the  board  of  health  so 
directs,  is  a  valid  exercise  of  the  police  power. 

Health  Depa/rtmer>,t  v.  Hector,  etc.,  of  Trinity  Church,  145 

K  Y.  32. 

Such  section  authorizes  the  board  to  require  the  owner  to  furnish 

appliances  for  the  distribution  of  the  water,  and  includes  a 

sufficient  supply  of  water  for  domestic  use.  Id. 

One  place  of  supply  on  each  floor,  if  fairly  accessible,  is  sufficient. 

Id. 

Title  to  Land ;  See  Adverse  Possession  ;  Commissioners  of  Zand 
Office  ;  Vendor  and  Purchaser. 

Towns. 

A  bridge  located  in  a  village,  though  excepted  by  charter  from 
the  jurisdiction  of  the  village,  is  a  town  bridge. 

People  ex  rel.  Root  v.  Boa/rd  of  Supervisors,  146  N.  Y.  107. 

Under  §  130  of  the  Highway  Law,  a  county  must  contribute  to 
the  expenses  of  a  free  public  bridge  under  fixed  conditions  ex- 
pressed in  statute.  Id. 

Chapter  344  of  1893,  extending  term  of  office  of  town  clerk  to 
two  years,  did  not  apply  to  one  elected  the  day  before  such 
act  was  approved. 

People  ex  rel.  LeRoy  v.  Foley,  148  JST.  Y.  677. 

The  day  when  the  ballots  were  cast  is  the  day  of  election  of  a 
public  officer.  Id. 
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Towns —  Continued. 

A  town  is  not  bound  by  the  representations  of  one  of  its  trustees 
as  to  his  authority  to  execute  a  conveyance  of  the  town  prop- 
erty, and  such  conveyance  executed  without  authority  is  void- 
able. 

Trustees,  etc.,  of  Sasthampton  v.  Bowmcm,  136  IsT.  T.  521. 

What  will  not  amount  to  a  ratification  of  an  unauthorized  con- 
veyance by  town  trustees.  Id. 

Before  a  municipal  corporation  can  be  held  to  have  ratified  the 
unauthorized  act  of  its  officers  or  assumed  agents,  the  rule 
should  be  strictly  enforced  that  the  facts  constituting  the  rati- 
fication should  be  fuUy  and  clearly  proved.  Id. 

A  supervisor  of  a  town  is  not  bound  to  accept  the  instructions  of 
town  meeting  as  to  settlement  of  suit. 

MurWert  v.  Defendorf,  appeal  dismissed,  128  N.  Y.  652. 

"When  a  vacancy  exists  in  an  office  where  the  person  who  held 
the  office  formerly  held  under  the  public  officers'  law. 

People  ex  rel.  Lovett  v.  HandaU,  151  N.  Y.  497. 

A  statute  enlarging  the  term  of  a  town  officer  applies  only  to 
officers  elected  after  it  went  into  effect.  Id. 

"When  statute,  extending  term  of  sole  commissioner  of  highways, 
becomes  operative.  Id. 

A  town  is  liable  only  in  cases  where  the  commissioner  of  high- 
ways formerly  was  liable. 

Lome  V.  Town  of  Scmcoch,  142  1^.  Y.  510. 

The  commissioner  is  held  to  the  use  of  ordinary  care.  Id. 

The  attention  required  in  a  sparsely  settled  district  is  less  than 
that  exacted  for  a  great  thoroughfare. 

Glasier  v.  Town  of  Hebron,  131 IST.  Y.  447. 

The  town  is  liable  where  the  highway  commissioner  would  have 
been  before  1881. 

Clapper  v.  Town  of  Waterford,  131  K  Y.  382. 

Lack  of  funds  necessary  to  make  repairs  and  of  power  to  raise 
them  is  a  defense.  Id. 

A  commissioner  is  not  guilty  of  negligence  when  he  has  no  funds 
in  his  hands.  Id. 

Town  is  not  liable  where  supervisor  fails  to  pay  over  funds  to 
commissioner.  Id. 

Not  necessarily  negligence  to  fail  to  discover  defect  in  a  plank 
walk  leading  to  a  roadway.  Id. 

Extraordinary  power  is  not  granted  to  a  special  town  meeting. 
Birge  v.  Berlin  Iron  Bridge  Co.,  133  N.  Y.  477. 

Statutes  limiting  the  power  of  a  special  town  meeting  do  not 
affect  the  general  power  of  towns.  Id. 

Trade-Mark. 

When  an  individual  name  used  as  part  of  a  corporate  name  may  be 
restrained.       Siggins  Co.  v.  Wiggins  Soap  Co.,  144  N.  Y.  462. 
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Trade-Mark —  Continued. 

The  use  of  wrappers  and  a  certain  form  of  package  will  not  be 
restrained  because  of  the  infringement  of  trade-mark. 

Brown  v.  Doscher,  147  N.  Y.  647. 

Parties  using,    "Harlem  &  Westchester  Clothing  Co."  cannot 

enjoin  others  using  "  New  York  &  "Westchester  Clothing  Co." 

Wormser  v.  Levy,  affirmed  without  opinion,  126  N.  Y.  670. 

The  test  in  determining  the  right  of  a  seller,  who  claims  a  right 
to  the  exclusive  use  of  a  trade-mark,  is  whether  the  resemblance 
of  that  claimed  to  infringe  is  such  as  is  calculated  to  and  does 
deceive.  Fischer  v.  Blank,  138  ISf.  Y.  244. 

Circumstances  under  which,  held,  that  plaintiffs  were  not  entitled 
to  the  exclusive  use  of  the  form  of  packages,  the  labels  or 
words  when  used  separately,  but  that  the  combination  of  them 
by  another  dealer  in  a  way  calculated  to  deceive  was  properly 
restrained.  Id. 

A  direction  in  the  judgment  for  the  destruction  of  defendant's 
labels  was  erroneous.  Id. 

"What  is  necessary  in  order  to  support  an  action  for  the  infringe- 
ment of  a  trade-mark.  Vulcan  v.  Myers,  139  IS".  Y.  364'. 

Injunction,  held,  to  have  been  properly  granted  in  the  case  of  an 
imitation  of  labels  on  match-boxes  identical  in  shape,  size  and 
color,  except  that  defendant's  label  contained  the  word  "  Vul- 
ture "  instead  of  "  Yulcan."  Id. 

An  injunction  will  be  refused  to  protect  infringement  of  a  trade- 
mark where  the  owner  has  by  his  own  conduct  misused  the 
trade-mark. 
Prince  Manfg.  Co.  v.  Princess  Metallic  Pamvt  Co.,  135  JS".  Y.  24. 

So  held,  where  the  owner  of  a  trade-mark  for  "  Prince's  Metallic 
Paint,"  which  had  been  used  for  many  years  to  describe  paint 
manufactured  from  the  ore  of  a  particular  mine,  had  improperly 
used  it  to  designate  paint  manufactured  from  ore  from  other 
mines.  Id. 

The  purchase  of  mills  and  mines  where  a  certain  paint  had  been 
manufactured  at  a  sale  in  foreclosure,  held  not  to  carry  the 
right  to  the  trade-mark  under  which  the  paint  was  sold.      Id, 

A  trade-mark  cannot  be  levied  upon  and'  sold  under  execution, 
except  under  authority  of  a  statute.  Id. 

Attempted  assignments  by  directors  of  the  corporation  owning 
the  trade-mark,  held,  invalid.  Id. 

"Where  a  name  is  a  new,  arbitrary  and  fanciful  one  it  will  be 
protected  as  a  trade-mark. 

Eeasley  v.  BrooUyn  Cliemical  Works,  142  N.  Y.  467. 

Where  a  name  is  arbitrary  or  fanciful  it  is  entitled  to  protection 
as  a  trade-mark.  Watermam,  v.  Shipman,  130  N.  Y.  301. 

Where  use  of  the  name  by  another  manufacturer  is  illegal.      Id 

Where  the  name  indicates  that   it  is  both  manufactured  and 
.  patented,  its  exclusive  use  will  be  protected.  Id. 
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Transfer  Tax  ;  See  Collateral  Inheritance  Act. 

Aa  estate  in  remainder  created  by  the  will  of  the  testator  who 
died  while  the  act  of  1885  was  in  force  must  be  appraised  as  of 
the  time  of  testator's  death.      Matter  of  Davis,  149  N.  Y.  539. 

Where  a  person  entitled  to  the  remainder  could  not  be  known 
until  the  death  of  the  life-tenant,  the  tax  does  not  accrue  until 
such  death.  Id. 

On  appeal  to  the  surrogate  from  a  portion  of  a  decree  made  by 
him  under  the  Transfer  Tax  Act,  he  only  has  power  to  review 
such  portion  appealed  from.  Id. 

Money  of  a  non-resident  decedent  deposited  in  a  bank  in  this 
state  is  subject  to  transfer  tax. 

MatUr  of  HoudoAjer,  150  N.  T.  37. 

Bonds  of  a  foreign  corporation  owned  by  non-resident  decedent, 
but  kept  in  a  safe  deposit  vault  in  this  state,  are  subject  to 
transfer  tax.  Matter  of  Morgan,  1501^.  T.  35. 

Bonds  of  a  foreign  corporation,  and  also  bonds  and  certificates  of 
stock  of  a  domestic  corporation,  owned  by  a  non-resident  de- 
cedent but  deposited  in  a  safe  deposit  vault  in  this  state,  are 
subject  to  transfer  tax.  Matter  of  Whiting,  150  N.  Y.  27. 

United  States  bonds  are  not  taxable.  Id. 

Bonds  of  a  domestic  corporation,  owned  by  a  non-resident  deced- 
ent, held  by  him  at  his  domicile  at  the  time  of  his  death,  are 
not  subject  to  transfer  tax.       Matter  of  Sronson,  150  N.  Y.  1. 

Certificates  of  stock  of  domestic  corporation  held  by  non-resident 
decedent  at  his  domicile  are  taxable.  Id. 

When,  in  a  deed  of  trust,  remainders  take  effect  after  donor's 
death,  they  are  taxable.  Matter  of  Oreen,  153  JST.  Y.  223. 

When  the  beneficiaries  of  a  trust  take  possession  after  donor's 
death,  it  is  immaterial  on  the  question  of  taxation  whether 
they  reside  at  that  time  in  the  state.  Id. 

Property  willed  to  nephew's  children  was  not  taxable  under  the 
act  of  1892.  Matter  of  Seaman,  147  K  Y.  69. 

The  provision  of  subvision  3  of  section  1  of  the  Transfer  Tax  Act 
of  1892,  refers  only  to  grants  or  gifts  causa  vnortis.  Id. 

The  exemption  in  section  2  of  chapter  399,  Laws  1892,  of  prop- 
erty devised  or  bequeathed  to  any  religious  corporation  does 
not  apply  to  foreign  corporations. 

Matter  of  Balleis,  144  K  Y.  132. 

The  win  of  a  wife  dying  in  1883  gave  estate  to  husband  for  life 
with  power  to  dispose  of  the  same  during  his  life  and  by  will ; 
the  husband  died  in  1894  and  directed  the  executor  to  distribute 
the  property  according  to  the  provisions  of  his  wife's  will, 
held,  that  the  remaindermen  under  the  will  of  the  wife  should 
not  be  taxed  on  their  legacy.  Matter  of  Lam^don,  153  N.  Y.  6. 

United  States  bonds  are  exempt  from  valuation  for  the  purpose 
of  fixing  the  tax  under  the  Transfer  Tax  Act. 

Matter  of  Sherrmm.  163  K  Y.  1. 
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Transfer  Tax — Continued. 

Expenses  incurred  by  successful  contestants  of  a  will  cannot  be 
deducted  in  valuing  the  estate. 

Matter  of  Westv/rn,  152  N.  Y.  93. 

A  note  upon  which  litigation  is  pending  should  be  excluded  from 
the  valuation  and  reserved  for  future  appraisal  should  the  ex- 
ecutors succeed  in  collecting  it.  Jg, 

On  appeal  to  a  surrogate  from  the  confirmation  of  an  appraiser's 
report  as  to  an  estate  for  the  purpose  of  a  transfer  tax,  an 
appellant  should  be  permitted  to  file  additional  allegations 
that,  since  the  appraisal,  litigation  has  been  commenced  to 
determine  who  are  the  heirs  and  next  of  kin  of  the  decedent. 

Id. 

The  power  of  the  surrogate  to  appoint  an  appraiser  does  not 
depend  on  the  prior  ascertainment  of  the  existence  and  amount 
of  claims  agaiast  the  estate.  Id. 

In  valuing  an  estate  for  the  purpose  of  the  Transfer  Tax  Act  it  is 
proper  to  deduct  a  sum  for  commissions  of  the  executor  or 
administrator.  Id. 

The  transfer  tax  extends  to  stocks  of  foreign  corporations. 

Matter  of  Merriam,  141  N  T.  479. 

A  legacy  to  the  United  States  is  subject  to  the  transfer  tax.    Id. 

Insurance  policies  upon  the  life  of  decedent  payable  to  his  legal 
representatives  are  subject  to  the  transfer  tax. 

Matter  of  Knoedler,  140  JST.  Y.  3Y7. 

The  limitation  upon  the  amount  of  personal  property  to  be  taxed 
apphes  to  the  aggregate  of  all  the  property  transferred. 

MatUr  of  Hoffman,  143  IST.  Y.  327. 

Where  the  interest  is  contingent,  the  tax  could  not  be  decided. 

Id. 

"Where  the  succession  tax  was  not  paid  within  the  statutory  period 
because  the  estate  could  not  then  be  settled,  interest  at  rate  of 
six  per  cent,  may  be  charged  after  expiration  of  statutory 
period.  Matter  of  Fanjerweather,  143  N.  Y.  114. 

If  there  is  any  doubt  as  to  the  imposing  of  tax  or  interest  it  should 
be  resolved  in  favor  of  the  person  taxed.  Id. 

Trespass. 

A  finding  of  fact  is  conclusive  on  the  Court  of  Appeals  if  there  is 
no  evidence  to  support  it.         La  Rue  v.  Srwith,  153  N.  Y.  428. 

The  court  has  power  to  confine  plaintiff's  right  of  action  to  spe- 
cific wrongs  alleged  in  the  complaint.  Id. 

What  declaration  of  one  of  two  trespassers  are  competent  on  the 
question  of  treble  damages.    Humes  v.  Proctor,  151  IS.  Y.  520. 

In  an  action  for  trespass,  the  question  of  limits  of  the  property 
upon  which  the  trespass  was  committed  is  one  for  the  jury.   Id. 

Improvement  and  occupation  of  part  of  premises  will  sustain  an 
action  against  an  intender,  Bonohue  v.  Whitney,  133  N.  Y.  178. 
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Trespass —  Continued. 

Kight  of  action  for  trespasses  upon  real  property  affected  by  an 
unlawful  structure,  and  nature  of  trespass  is  continuous. 

Galway  v.  Metropolitan  Elevated  By.  Co.,  128  N.  Y.  132. 

So  long  as  the  legal  right  to  redress  exists,  a  remedy  may  be  sought 
in  equity.  ^  Id. 

The  construction  and  maintenance  of  a  structure  in  the  public 
street  in  front  of  the  premises  of  an  abutting  owner  without 
his  authority  is  a  trespass,  liability  therefore  discussed. 

Pappenhsim  v.  Metropolitan  Elevated  Ry.  Co.,  128  !N".  Y.  436. 

In  action  at  law  the  owner  of  property  trespassed  upon  cannot 
recover  damages  based  on  theory  that  such  trespass  is  to  be 
permanent.  Id. 

The  judgment  entered  for  the  damages  sustained  does  not  give 
right  to  continue  the  trespass.  Id. 

The  owner  may  resort  to  equity  for  the  purpose  of  enjoining  the 
continuance  of  the  trespass.  Court  may  determine  the  amount 
of  damages  which  the  owner  would  sustain  if  the  trespass  were 
permanently  continued.  Id. 

"When  a  railroad  company  is  actually  running  its  cars  upon  or 
through  plaintiff's  property,  whether  it  would  not  be  justified 
in  refusing  to  pay  and  submitting  to  an  injunction, — qu<m-e.  Id. 

Owner  may  insist  on  stopping  trespass  where  party  has  no  equal 
right  to  acquire  the  property.  Id. 

Where  an  independent  contractor  is  hired  to  shove  up  an  adjoin- 
ing building  according  to  law,  such  hiring  does  not  authorize 
him  to  enter  the  adjoining  premises  without  permission. 

Ketcham,  v.  Wewman,  141  N.  Y.  205. 

For  what  time  a  purchaser  of  the  absolute  fee  of  the  property 
affected  may  maintain  an  action  for  the  trespass. 
Pappenheim  v.  Metropolitam,  Elevated  Ry.  Co.,  128  N.  Y.  436. 

Measure  of  damages  would  be  difference  between  the  fair  market 
value  of  the  whole  property  at  the  time  of  condemnation  with- 
out the  structure,  and  the  present  market  value.  Id. 
■  The  right  of  a  vendee  to  restrain  future  trespasses  cannot  be  de- 
feated because  of  the  fact  that  he  purchased  at  a  reduced  price ; 
right  to  restrain  further  trespasses  to  vendee.  Id. 

"When  punitive  damages  ought  not  to  be  awarded.  Id. 

Trial;  See  Practice. 

Trover ;  See  Conversion. 

Troy  ;  See  Mvm,icipal  Corporations. 

Trustees ;  See  Trusts. 

I.    ApPOrffTMENT   AND   REMOVAL. 

II.  PowEES  xsD  Duties. 
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III.  Liabilities. 
lY.  Compensation. 

I.  APPOINTMENT  AND  KEMOYAL. 

The  affirmance  by  the  Court  of  Appeals  of  an  order  made  on 
application  of  a  depositor  in  a  savings  bank  for  leave  to  inter- 
vene in  proceedings  for  the  sequestration  of  its  property,  and  to 
have  a  sale  set  aside  on  the  ground  that  an  order  allowing  them 
to  purchase  was  illegal,  adjudging  that  such  sale  was  valid, 
settles  the  validity  of  the  title  of'  such  trustees. 

Webster  v.  Kings  Covmby  Trust  Co.,  145  N.  Y.  2Y5. 

When  a  will  directs  the  property  to  be  kept  together  as  long  as 
possible,  and  the  codicil  creates  a  trust  for  the  benefit  of  the 
children  of  the  son  during  life  of  latter,  and  makes  him  trustee, 
the  son  is  trustee  of  net  income  of  share  and  not  of  the  share 
itself.  Corse  v.    Chapmom,  163  N.  Y.  466. 

An  appointment  of  a  beneficiary  as  trustee  on  the  death  of  resig- 
nation of  the  testamentary  trustee  does  not  extinguish  the 
trust.  Losey  v.  Stanley,  147  N .  Y.  560. 

Peneficiaries  who  succeed  trustees  as  trustees  take  good  title  to 
the  property  in  trust.  Lahey  v.  Kortright,  132  N.  Y.  450. 

Where  a  power  of  sale  is  annexed  to  a  trust  it  will  be  taken  by 
subsequent  trustees.  Id. 

Eemoval  of  a  testamentary  trustee  sustained  on  the  ground  that 
the  facts  justified  an  inference  that  he  had  misapplied  estate. 

Matter  of  McGillvoray,  138  N.  Y.  308. 

When  the  purpose  of  a  trust  has  been  accomplished,  the  estate 
of  the  trustee  is  at  an  end.    Blood  v.  Kane,  130  N.  Y.  514. 

n.  POWERS  AND  DUTIES. 

The  title  of  trustee,  personally  purchasing  trust  property  on  fore- 
closure of  a  mortgage  given  by  creator  of  the  trust  is  voidable. 

Kahn  V.  Chapvn,  152  N.  Y.  305. 
Executors  and  testamentary  trustees  who  are  authorized  to  re- 
ceive the  rents  have  power  to  lease  property. 

Corse  V.  Corse,  144  N.  Y.  569. 
One  who  is  appointed  a  trustee  for  certain  purposes  of  one  of  the 
shares  is  not  a  necessary  party  to  a  lease  executed  prior  to  the 
division.  -^^• 

The  court  has  no  power,  under  section  65  in  the  Statute  of  Uses 
and  Trusts,  to  authorize  trustee  to  mortgage  infant  remainder- 
man's property.  Losey  y.  Stanely,  147  N.  Y.  560. 
Such  mortgage  may  be  collaterally  assailed.  Id. 
The  Supreme  Court  has  no  jurisdiction  to  compel  a  trustee  to 
consent  to  a  destruction  of  the  trust. 

Cuthhert  V.  Chauvet,  136  N.  Y.  326. 
The  court  has  no  power,  in  an  action  for  partition  between  heirs 
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and  devisees,  to  direct  tlie  trustee  to  enter  into  a  stipulation, 
providing  that  a  judgment  shall  be  entered  declaring  the  will 
void.  Id. 

It  seems  that  it  would  be  a  breach  of  duty  on  the  part  of  the 
trustee  to  allow  judgment  to  be  taken  adjudging  the  trust  provi- 
sion of  the  will  void.  Id. 

The  expediency  or  inexpediency  of  an  act  by  trustees  is  a  matter 
of  discretion.  Tilden  v.  Oreen,  130  K  Y.  29. 

"Where  the  trustee  prosecuted  in  his  own  name  and  was  liable 
personally,  he  may  have  a  right  to  reimbursement. 
Woodruff  Y.  New  York,  Lake Erie,eto.,  B.  E.  Co.,  129  K  Y.  27. 

A  trust  company  organized  under  Laws  1887,  chapter  46,  which 
permitted  it  to  receive  deposits  of  trust  moneys,  held,  not  to 
violate  Laws  1882,  chapter  409,  section  283,  prohibiting  adver- 
tising or  receiving  deposits  as  a  savings  bank. 

People  V.  Binghcmipton  Trust  Co.,  139  N.  Y.  185. 

A  provision  in  a  will  that  the  trustee  pay  the  residue  of  income 
after  taxes  and  expenses  to  the  cestui  que  trust,  authorizes  an 
order  of  the  surrogate  to  pay  over  every  six  months. 

Matter  of  Smim,  affirmed  without  opinion,  126  N.  Y.  641. 

"Where  the  use  of  the  real  estate  was  given  by  will  to  the  widow, 
no  title  vested  in  the  trustee  to  enable  him  to  seU  or  mortgage 
in  the  absence  of  express  provisions  in  the  will. 
Matter  of  Glarhe,  affirmed  on  opinion  below,  128  N.  Y.  658. 

The  effect  of  the  decree  of  the  surrogate  settling  accounts  of  ex- 
ecutor does  not  affect  such  executor's  action  in  keeping  the 
whole  estate  together. 

Monson  v.  Secv/rity  and  Trust  Co.,  140  N.  Y.  498. 

The  mere  receipt  by  the  beneficiaries  of  legal  interest  upon  their 
shares  is  not  an  acquiescence  in  the  assumption  that  that  was 
all  they  were  entitled  to.  Id. 

A  trustee  is  properly  credited  with  disbursements  for  office  rent 
and  expenses  which  the  surrogate  finds  were  necessary  to 
carry  on  the  business.     Matter  of  Nesmith,   140  N.  Y.  609. 

"Where  the  trustee  expended  a  sum  which  resulted  in  a  better- 
ment of  the  property,  he  is  entitled  to  reimbursement  out  of  the 
increased  earnings.  Id. 

III.  LIABILITIES  AND  DISABILITIES. 
"Where  executors  on  their  final  accounting,  with  the  approval  of 
the  surrogate,  divide  the  trust  fund,  one  trustee  cannot  be  held 
liable  for  misconduct  of  the  other  thereafter. 

Clins  V.  Sherman,  144  IST.  Y.  601. 
The  liability  of  a  mortgage  trustee  upon  uncollected  checks  which 
were  taken  upon  a  sale  of  foreclosure  is  terminated   by  a 
disaffirmance  by  the  bondholders. 

Harrison  v.  Union  Trust  Co.,  144  IS..  Y.  326. 
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When  an  action  for  an  accounting  cannot  be  maintained  against 
the  trustee  under  a  mortgage.  Id. 

An  action  cannot  be  maintained  to  compel  the  trustee  to  convey- 
to  the  purchaser  on  the  foreclosure  sale,  where  the  decree 
directed  such  conveyance.  M. 

An  amendment  of  a  judgment  of  foreclosure,  in  an  action  in 
which  the  mortgage  trustee  was  made  a  party  but  did  not  an- 
swer, by  directing  such  trustee  to  convey  to  the  purchaser  at 
the  sale,  is  at  most  voidable.  Id. 

Co-trustees,  under  a  trust  for  the  benefit  of  depositors  in  an  insol- 
vent bank,  one  of  whom  is  also  receiver  of  the  bank,  are  not  guilty 
of  negligence  in  transferring  to  receiver  the  funds  jointly  held 
by  them  for  immediate  distribution  among  the  depositors ; 
liable  for  a  misappropriation  by  him, — considered. 

Purdy  V.  lynch,  145  N.  Y.  462. 

Co-trustees  are  not  liable  for  the  misappropriation  of  funds  re- 
ceived directly  by  receiver  or  paid  to  him  by  agent  of  trustees. 

Id. 

"Where  a  substituted  trustee  sued  to  foreclose  a  mortgage  exe- 
cuted to  predecessor  by  defendant  and  the  latter  counterclaimed 
for  services  rendered  to  the  former  trustee  under  a  contract 
which  bound  him  personally,  held,  that  counterclaim  was  prop- 
erly not  allowed  under  Code  Civil  Procedure,  (§  502,  subd.  3). 
United  States  Trust  Co.  v.  Stanton,  139  K.  T.  531. 

When  tenants  under  a  lease  providing  for  were  entitled  to  the 
renewals,  and  the  trustee  under  a  beneficiary's  will  could  be 
compelled  to  execute  a  new  lease. 

Gomez  v.  Gomez,  147  N.  Y.  195. 

Where  their  proceedings  have  been  the  result  of  an  honest  con- 
struction or  their  powers,  trustees  are  not  liable. 

White  V.  Wood,  129  N.  Y.  527. 

Trustees  should  not  be  enjoined  from  issuing  extra  stock  to  cover 
expenses  to  be  incurred.  Id. 

Where  the  evidence  is  insufficient  to  prove  bad  faith  on  their 
j)art,  the  trustees  are  not  liable.  Id. 

Wnere  the  trustee  in  good  faith  mingles  the  trust  money  with  his 
own  in  carrying  on  the  testator's  business,  it  is  not  proper  to 
charge  him  with  legal  interest  on  all  the  trust  moneys  depos- 
ited in  such  account. 

Matter  of  Nesmith,  140  N.  Y.  609. 

Though  land  was  conveyed  upon  an  oral  trust,  since  it  was  law- 
ful for  defendant  to  perform  and  he  did  perform  it,  he  is  liable 
as  trustee  of  personalty.  Borh  v.  Martin,  132  N.  Y.  280. 

Having  received  the  proceeds  of  sale,  defendant  could  not  dispute 
his  agency  nor  his  principal's  power  to  appoint.  Id. 

The  court  will  not  allow  the  Statute  of  Frauds  to  be  an  instrument 
of  fraud.  ^'^' 
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A  trustee  cannot  properly  be  made  liable  for  interest  not  earned. 

Matter  of  Barnes,  140  E".  Y.  468. 

A  trustee  may  be  held  liable  where  the  failure  to  earn  interest 

occurred  through  his  fault  or  negligence.  Id. 

TV.  COMPELS  ATIOl!}". 

Trustees  have  the  right  to  appoint  an  agent  to  perform  part  of 
their  work,  and  may  appoint  one  of  their  number. 

Purdy  V.  Lynch,  145  N.  T.  462. 
For  his  personal  services  the  trustee  should  only  be  allowed  a  sum 
equal  to  executor's  commissions. 

Wood'nji  V.  iV.  Y.  c&  Lake  Erie  E.  B.  Co.,  129  N.  T.  27. 
Trustees  are  entitled  to  commissions  for  receiving  all  moneys 
which  constitute  the  corpus  of  the  estate. 

Beard  v.  Bea/rd,  140  K  T.  260. 
Where  the  trustee  settles  with  the  beneficiary   before  the  ac- 
counting he  may  deduct  his  commissions.  Id. 

Trusts  ;  See  Perpetuities ;  Trustees. 
I.  Creation. 

II.    PEEPETtriTIES  AND  TeUSTS  FOE  AcCUMTTLATIONS. 

III.  Statute  of  Uses  and  Textsts. 
lY.  Chaeitable  Teusts. 
V.  Kesulting  Teusts. 
VI.  Consteuotive  Teusts. 
VII.  Teust  Estate. 

I.  CKEATIOlSr. 
A  trust  of  money  may  be  established  by  parol. 

Boric  V.  Martvn,  132  N".  T.  280. 
An  attempted  trust  held  unenforceable  for  failure  to  designate  a 
beneficiary.  People  v.  Powers,  14Y  N.  T.  104. 

"When  a  trust  is  created  by  a  parol  promise. 

Trustees  of  Amherst  Cfollege  v.  Bitch,  151  N.  T.  282. 
Where  a  mortgage  is  given  for  the  balance  of  purchase  money, 
and  the  title  is  in  the  purchaser,  the  party  advancing  the  pur- 
chase money  paid  cannot  take  legal  title. 

Bates  V.  Zedgerwood  Mfg.  Co.,  130  N.  T.  200. 

A  purchase  made  under  provisions  of  statute  is  protected  by  such 

statute.  Matter  of  Field,  131  K  Y.  184. 

The  assent  of  parties  to  a  sale  is  sufficiently  shown  by  their  ap 

pearance  by  attorney  and  their  subsequent  conduct.  id. 

A  trust  in  personal  property  may  be  created  by  parol. 

Hirsh  V.  Auer,  146  N.  Y.  13. 
A  parol  agreement  by  the  beneficiary  of  an  insurance  policy  with 
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the  insured  to  expend  a  certain  portion  and  divide  the  balance 
creates  a  trust.  Jg, 

The  subject  of  the  trust  may  be  a  contingent  interest,  and  attaches 
when  it  becomes  vested.  Id. 

€ase  not  considered  where  no  trust  was  created  as  to  residue 
following  provisions  as  to  trust,  but  the  residue  vested  in  the 
legatees.  Matter  of  Murphy,  144  N.  Y.  55T. 

"What  transfer  of  bank  account  does  not  create  a  trust. 

Cunningham  v.  Da/vm,port,  147  N.  Y.  43. 

Moneys  remitted  by  a  principal  to  his  agent  for  the  purpose  of 
putting  him  in  funds  to  meet  obligations  and  liabilities  in- 
curred by  him  in  the  business  are  impressed  with  a  trust  in 
favor  of  the  principal.  Boca  v.  Byrne,  145  N.  Y.  182. 

An  agreement  oy  a  purchaser  to  hold  the  property  at  the  disposal 
of  another  creates  no  trust.    Fahey  v.  Bridges,  133  N.  Y.  663. 

A  certain  designated  beneficiary  is  essential  to  the  creation  of  a 
valid  trust.  Tilden  v.  Qreen,  130  N.  Y.  29. 

Absence  of  such  beneficiary  is  not  obviated  by  the  existence  of  a 
power  to  select  trustees.  Id. 

Doctrine  of  cypres  has  no  place  in  the  jurisprudence  of  this 
state.  Id. 

Where  several  trusts  are  created,  some  lawful  and  some  unlawful, 
and  the  rejection  of  the  latter  will  defeat  the  testator's  intention, 
all  the  trusts  must  be  construed  together  and  held  illegal.    Id. 

Provision  of  will  that  lot  and  amount  be  set  apart  for  widow  and 
at  her  death  be  sold  and  divided  between  the  children,  construed 
that  no  trust  was  created.        Matter  of  Collins,  144  N.  Y.  522. 

A  court  of  equity  has  power,  upon  rescission  of  fraudulent  sale, 
in  absence  of  legal  remedies,  to  reach  proceeds  in  the  hands  of 
the  fraudulent  vendee  or  his  voluntary  assignee. 

American  Suga/r  Bejining  Co.  v.  Fancher,  145  N.  Y.  552. 

An  appointment  of  the  beneficiary  as  trustee  on  the  death  or 
resignation  of  the  testamentary  trustee  does  not  extinguish  the 
trust.  Losey  v.  Stanley,  147  IS.  Y.  560. 

An  expression  by  the  testator  that  it  was  his  "  desire  and  request  " 
that  his  wife  provide  for  and  educate  a  child,  does  not  qualify 
an  absolute  gift  to  his  wife.  Clay  v.  Wood,  153  N.  i .  134. 

The  mere  fact  that  at  the  time  of  the  execution  of  a  trust  deed 
one  of  the  trustees  had  the  property  in  his  hands  and  occupied 
a  fiduciary  relation  with  the  grantor,  is  not  sufficient  to  inval- 
idate the  deed. 

Townsend  v.  Allen,  affirmed  without  opinion,  126  N.  Y.  646. 

The  reservation  by  the  settler  of  a  trust  of  a  power  of  revocation 
is  consistent  with  the  trust  and  does  not  work  its  destruction 
where  the  rights  of  creditors  are  not  involved. 

Yon  Hesse  v.  MacKaye,  136  N.  Y.  114. 

The  deposit  of  securities  for  the  benefit  of  the  adopted  daughter 
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of  the  testator,  for  the  express  purpose  of  providing  for  her, 
held,  to  create  a  trust.  Id. 

A  trust  in  lands  may  be  established  by  letters  or  informal  memo- 
randa signed  by  the  parties  if  they  contain  enough  to  show  the 
nature  and  character  of  the  trust  intended. 

Hutchins  v.  Van  Vechten,  140  IST.  Y.  115. 

The  trust  may  be  manifested  by  writing,  whether  it  originated 
by  parol  agreement  or  otherwise.  Id. 

The  trust  must  be  established  wholly  by  writing,  sufficient  within 
the  statutes,  and  must  be  interpreted  like  all  other  contracts 
and  written  instruments.  Id. 

Trusts  of  personal  property  may  be  created  without  writing. 

Matter  of  Carpenter,  131  IST.  T.  86. 

Where  one  of  several  trusts  created  in  an  instrument  is  legal,  and 
the  remainder  invalid,  the  former  will  be  upheld  if  possible. 

Oulross  V.  Gibbons,  130  N.  T.  447. 

The  Supreme  Court  has  inherent  power  to  execute  a  trust,  and  in 
the  absence  of  a  trustee  it  may  and  will  take  upon  itself  its 
execution. 

MrJc  V.  Mrk,  137  IST.  Y.  510 

When  a  trustee  is  appointed  of  a  fund  in  the  hands  of  a  receiver, 
he  is  the  successor  of  the  court  in  the  administration  of  the  trust 
and  bound  by  the  judgments.  Id. 

A  trust  for  the  benefit  of  children  is  not  invalidated  by  the  fact 
that  the  widow  was  given  a  life-estate. 

Corse  V.  Chapman,  153  JST.  Y.  466. 

A  will  directed  a  division  of  residuary  estate  into  eight  parts,  the 
income  of  each  part  to  be  paid  to  testator's  children  during  life 
and  upon  death  to  the  lawful  issue  of  such  child,  held,  that  eight 
separate  and  legal  trusts  were  created  and  that  there  was  no 
unlawful  suspension  of  power  of  alienation.  la. 

An  instrument  transferring  bonds  to  trustees  upon  a  special  trust 
is  effectual  without  a  seal. 

Barnard  v.   Gants,  140  N.  Y.  249. 

Where  the  beneficiary  is  not  designated  and  certain,  no  trust  re- 
sults. Wamwright  v.  low,  132  N.  Y.  313. 

Where  a  valid  trust  terminates  with  the  death  of  the  grantor,  the 
real  estate  descends  to  the  heirs.  Id. 

A  declaration,  executed  by  a  grantee  and  devisee  of  a  farm  to  the 
effect  that  he  considered  himself  bound  to  appropriate  the  rents 
and  profits  to  the  support  of  the  grantor's  son,  a  lunatic, 
created  a  valid  and  enforceable  trust  which  was  irrevocable. 

McArthur  v.  Gordon,  126  IST.  Y.  597. 

Upon  a  disregard  of  such  obligation  by  the  trustee  and  his 
grantee  who  assumed  their  performance,  they  were  liable  for 
such  damages  as  had  been  incurred  on  account  of  their  de- 
fault. Id. 
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A  trust  of  personal  property  may  be  effectually  framed  in  which 

the  author  of  the  trust  is  the  trustee. 

Locke  V.  Farmers'  Loom,  c&  Trust  Company,  140  N.  Y.  135, 
A  reservation  in  a  declaration  of  a  power  of  revocation  must 

be  consistent  with  the  purposes  of  the  trust.  Id. 

II.  PEEPETUITIES  AND  TEUSTS  FOE  ACCUMULATIONS, 

A  testamentary  trust  to  receive  the  rents,  etc.,  and  to  apply  the 
same  to  the  use  of  eight  persons,  one  share  for  each,  vests  the 
trustees  at  once  witn  the  whole  estate  in  the  form  of  eight 
undivided  shares. 

Xnox  v.   Metropolitan  Elevated  R.  Co.,  affirmed  without 
opinion  in  128  N.  Y.  625. 

The  rule,  reiterated,  that  a  trust  for  distribution  and  payment 
to  each  beneficiary  or  class  of  beneficiaries  upon  events  speci- 
fied, is  not  an  unlawful  suspension  of  the  absolute  power  of 
alienation.  Id, 

A  trust  to  pay  annuities  may  be  lawfully  constituted. 

CoGhrcme  v.  Schell,  140  N.  Y.  516, 

Such  an  annuity  is  not  assignable.  Id. 

Where  the  trust  is  duly  limited  in  point  of  duration  the  title  to 
the  whole  estate  vests  in  the  trustee  during  the  trust  term. 

Id. 

"Where  the  power  of  alienation  is  suspended  by  a  valid  limitation 
of  a  contingent  expectant  estate,  the  rents  and  profits  go  to  the 
persons  entitled  to  the  next  eventual  estate.  Id. 

The  estate  for  the  preservation  or  improvement  of  which  the  real 
property  of  a  decedent  held  in  trust  may  be  sold  or  mortgaged 
und!er  Laws  1886,  chapter  257,  amending  the  provisions  of  the 
Eevised  Statutes,  is  the  particular  real  estate  held  by  the 
trustee.      Matter  of  Clarke,  affirmed  on  opinion,  128  N.  "i .  658, 

Where  an  application  was  made  to  mortgage  in  order  to  raise 
money  to  pay  an  annuity,  and  pay  taxes,  the  order  granting  it 
should  be  reversed  on  appeal.  Id. 

Trust  to  testamentary  trustees  of  a  fund  to  pay  the  income  to 
testator's  daughter  during  her  lifetime,  and  then  at  her  death 
to  pay  the  principal  and  remaining  income  to  her  children  until 
majority,  share  and  share  alike,  construed. 

Matter  of  Straut,  126  N.  Y.  201, 

A  holographic  will  construed  that  a  widow  took  an  equitable  life 
estate  in  one-fourth  of  an  estate  and  that  the  trust  terminated 
on  her  death  and  her  share  vested  absolutely  in  the  children 
named.  Hopkins  v.  Kent,  145  N.  Y.  363. 

Provisions  of  will  that  income  be  invested  for  minor,  construed 
that  the  entire  interest  vests  in  such  minor  as  soon  as  paid  in, 
and  upon  his  death  during  minority  the  accumulations  become 
part  of  his  estate.  Smith  v.  Parsons,  146  N.  Y.  116. 
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Where  a  will  provides  that  accumulation  of  income  be  paid  to 
infant  on  coming  of  age,  and  the  entire  interest  thereafter 
applied  to  his  use  during  life  and  upon  his  death  is  to  be 
transferred  to  his  children,  the  entire  interest  vests  in  such 
minor  as  soon  as  paid  in.  Id. 

"Where  the  trustees  failed  to  establish  the  separate  trusts  ordered 
in  a  will,  the  cestui  que  trusts  are  entitled  to  share  propor- 
tionately in  the  increased  earnings  of  the  estate. 

Monson  v.  Seov/rity  and  Trust  Co.,  140  N".  T.  498. 

The  fact  that  the  trustee  simply  paid  the  beneficiaries  legal 
interest  upon  the  original  face  value  of  their  shares  will  not 
defeat  their  right  to  share  in  the  increase.  Id. 

A  trust  held  not  void  as  unduly  suspending  the  power  of  aliena- 
tion. MonUgncmi  v.  JBlade,  145  N.  T.  111. 

A  devise  to  a  daughter  to  be  held  in  trust  by  the  executors  for 
seven  years  and  then  given  to  her,  or,  if  she  were  dead,  to  be 
disposed  as  directed,  is  not  void.  Id. 

Trust  held  to  be  measured  by  two  lives  in  being  and  valid.  Id. 

A  trust  to  pay  income  to  the  beneficiary  until  he  is  35  years  old 
and  then  to  pay  over  the  principal  to  him,  construed. 

Samyer  v.  Cubhy,  146  N.  Y.  192. 

A  suspension  of  the  power  of  alienation  of  real  estate  or  of  abso- 
lute ownership  of  personalty  occurs  when  there  are  no  persons 
in  being  by  wnom  an  absolute  estate  in  possession  can  be  con- 
veyed. Id. 

A  trust  to  pay  income  to  the  beneficiary  until  he  is  35  years  old 
and  to  pay  over  the  principal  to  him  at  that  time  is  not  unlaw- 
ful. Id. 

A  direction  to  divide  among  certain  churches  according  to  the 
number  of  members  "  to  buy  coal  for  the  poor  of  said  churches," 
does  not  create  a  trust  but  a  valid  bequest  to  such  churches. 

Bird  V.  MerUee,  144  IST.  T.  544. 

Discretionary  disbursement  of  income  is  not  violation  of  statute. 

MatUr  of  Nesmiih,  140  JST.  Y.  609. 

"Whether  purpose  is  necessary  is  a  question  of  fact.  Id. 

No  unlawful  suspension  of  power  of  alienation  arises  if  there  is 
a  present  right  to  dispose  of  the  entire  interest,  even  if  the  con- 
sent of  many  persons  is  necessary. 

Williams  v.  Montgomery,  148  IST.  Y.  519. 

An  agreement  by  stockholders  to  deposit  stock,  and  not  sell  for  a 
certain  time,  is  not  against  public  policy.  Id. 

A  will  directed  a  division  of  residuary  estate  into  eight  parts,  the 
income  of  each  part  to  be  paid  to  testator's  children  during  life 
and  upon  death  to  the  lawful  issue  of  such  child ;  held,  that 
eight  separate  and  legal  trusts  were  created,  and  that  there  was 
no  unlawful  suspension  of  power  of  alienation. 

Corse  V.  Chwpman,  153  N".  Y.  466, 


Teusts,  II.  263S 

Trusts —  Continued. 

A  trust  for  the  benefit  of  children  is  not  invalidated  by  the  fact 
that  the  widow  was  given  a  life  estate.  M. 

A  devise  suspending  the  power  of  alienation  of  real  property 
during  the  continuance  of  three  lives  is  not  validated  by  a  pro- 
vision authorizing  the  executors  to  sell  by  permission  of  the 
Supreme  Court. 

Fowler  v.  Ingersoll,  127  IST.  Y.  472. 

A  devise  and  bequest  to  an  institution  directed  to  be  incorporated 
by  the  executors,  void  as  attempting  to  create  a  perpetuity. 

Booth  V.  Baptist  CTiureh  of  Christ,  126  N.  Y.  216, 

It  is  not  lawful  to  create  a  perpetuity  by  means  of  a  power  in 
trust.  Jd. 

Bequest  to  church  of  sum  in  designated  bonds  toward  paying  the 
debts  of  the  church  invalid,  as  attempting  to  create  a  per- 
petuity. Id, 

Objects  of  trusts  of  personalty  are  not  defined  by  statute.  If 
a  trust  be  created,  by  which  the  possession  of  personal  prop- 
erty and  the  legal  estate  therein  is  vested  in  the  trustees  during 
the  continuance  of  the  trust,  the  absolute  ownership  of  personal 
property  is  suspended  within  the  meaning  of  the  statute. 

Underwood  v.  Curtis,  127  N.  Y.  523, 

The  duration  of  the  suspension  in  a  trust  of  personal  property, 
like  a  trust  in  real  estate,  must  be  founded  on  lives.  Id. 

A  trust  limited  upon  the  life  of  testator's  widow  and  not  exceed- 
ing ten  years  is  void.  Id. 

Where  the  provision  for  the  life  of  the  widow  is  separable  from 
void  provisions,  the  trust  for  her  benefit  will  stand.  Id. 

Property  left  in  trust  during  the  lives  of  testatrix's  husband  and 
the  survivor  of  their  four  children  is  within  the  prohibition. 

Cross  V.  U.  S.  Trust  Co.,  131  N.  Y.  330. 

Such  disposition  might  involve  a  suspension  dependent  upon  lives 
not  in  being  at  death  of  testatrix.  Id. 

It  is  not  presumed  that  a  trust  created  by  the  laws  of  another 
state  is  contrary  to  our  public  policy.  Id. 

Absolute  ownership  of  property  and  power  of  alienation  are  not 
suspended  merely  because  the  executor  may  require  a  period 
of  time  not  measured  by  lives  in  which  to  execute  the  poAver 
of  sale.  Deegom  v.  Wade,  144  E".  Y.  573. 

A  direction  to  the  executor  to  sell  land  at  public  auction  at  some 
convenient  time  in  the  spring  following  testator's  death  does 
not  violate  the  Statute  of  Perpetuities.  _  Id. 

The  power  of  alienation  is  not  suspended  where  the  cestui  que 
trust  has  a  life  interest  and  upon  his  death  the  trust  vests  in  a 
corporation. 

Loche  V.  Fa/rmers'  Loan  and  Trust  Co.,  140  IST.  Y.  135. 

"Where  the  evidence  and  circumstances  indicate  the  creation  of 
several,  instead  of  a  single  trust,  it  is  the  duty  of  the  court  to 
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regard  them  as  several  when  that  view  will  avoid  the  creation 
of  perpetuity.  Id. 

Where  a  farm  descends  to  brothers  and  sisters,  an  agreement 
that  it  shall  descend  to  the  survivors,  and  upon  death  of  the  last 
survivor  descend  to  a  nephew,  is  not  a  violation  of  the  statute. 

Murphy  v.  Whiimey,  140  K  Y.  541. 

III.  STATUTE  OF  USES. 

Section  60  of  the  Statute  of  Uses  and  Trusts  relates  to  the  trust 
estate  and  not  to  the  interest  of  the  remaindermen. 

Losey  v.  Stanley,  147  N.  Y.  560. 
Provision  for  two  funds  to  be  held  respectively  for  son  and 
daughter  and  then  divided  between  grandchildren,  does  not 
create  a  trust  contrary  to  statute. 

Allen  V.  Allen,  149  N.  Y.  280. 
A  resulting  trust  under  section  53  of  the  Statute  of  Uses  and  Trusts 
is  not  available  as  to  the  whole  of  the  property  to  one  who  has 
paid  only  part  of  the  consideration. 

Schierloh  v.  ScUerloh,  148  K  Y.  103. 
Meaning  of  word  "  uses,"  considered. 

Ghwatal  v.  Schreiner,  148  IsT.  Y.  683. 
What  trust  is  not  among  the  express  trusts  enumerated  in  the 
statute.  HoWy  v.  Hirsch,  135  IST.  Y.  590. 

If  the  trust  created  is  not  for  purposes  enumerated  in  the  section 
on  express  trusts,  it  will  be  valid  as  a  power  in  trust.  Id. 

It  seems  that  a  testamentary  gift  to  trustees  to  establish  an  in- 
stitution or  to  distribute  the  revenues  of  the  fund  to  sick,  in- 
firm or  aged  persons  in  reduced  circumstances  within  a  certain 
town  or  parisn,  is  too  vague  and  indefinite. 

Hope  V.  Brewer,  136  N.  Y.  126. 

Circumstances  under  which  the  provision  will  be  sustained.      Id. 

Under  the  common  law  a  wife  had  capacity  to  dispose  of,  pledge 

or  incumber  her  estate  unless  restrained  by  the  instrument  of 

settlement.  Dyett  v.  Central  Trust  Co.,  140  IST.  Y.  54. 

The  Statute  of  Trusts  did  not  abridge  the  right  given  under  the 

Revised  Statutes  to  married  women.  Id. 

lY.  CHARITABLE  TRUSTS. 
When  a  secret  trust  involved  under  chapter  360  of  1860  is  re- 
vived.       Trustees  of  Amherst  College  v.  Bitch,  151  ]^.  Y.  282. 

V.  RESULTING  TRUSTS. 
A  resulting  trust  under  section  53  of  the  Statute  of  Uses  and 
Trusts  is  not  available  as  to  the  whole  of  the  property  to  one 
who  has  paid  only  part  of  the  consideration. 

Schierloh  v.  Schierloh,  148  K  Y.  103. 
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VI.  CONSTEUOTIVE  TEUSTS. 

■When  land  of  great  value  is  conveyed  for  no  substantial  consid- 
eration and  yet  with  no  intention  of  making  a  gift,  the  prob- 
abilities favor  the  existence  of  reserved  rights  in  the  nature  of 
a  trust.        Bogers  v.  JST.  T.  c6  Texas  Land  Co.,  134  N.  Y.  19Y. 

"What  evidence  necessary  in  order  to  show  a  trust  in  an  alleged 
donor.  Wadd  v.  HazeUon,  137  JST.  Y.  215. 

A  declaration  of  intention  to  make  a  gift  of  a  bond  and  mortgage 
followed  by  the  execution  of  an  undelivered  assignment  thereof, 
to  the  proposed  donee,  will  not  establish  such  trust.  Id. 

A  trust  by  implication  cannot  be  raised  where  it  is  expressly 
negatived  by  will.  Cla/rk  v.  Clark,  147  N.  Y.  639. 

"When  equity  will  imply  and  enforce  a  trust  in  favor  of  children 
against  a  brother  who  received  real  estate  upon  his  promise  to 
hold  it  for  their  benefit.    Goldsmith  v.  Goldsmith,  145  IS".  Y.  313. 

A  power  of  attorney  and  letter  both  referring  to  property  and 
sufficient  to  define  and  specify  the  subject-matter  and  extent 
of  the  trust  will  be  sufficient  to  establish  the  trust. 

Hutchins  v.  Vam,  Vechten,  140  IST.  Y.  115. 

VII.  TKUST  ESTATE. 

Husband  as  well  as  wife  is  entitled  to  support  out  of  income  of 
trust  for  support  of  husband. 

Wetmore  v.  Wetmore,  149  N.  Y.  520. 
A  cesUoi  que  trust  is  not  required  to  establish  his  right  by  an  action 
at  law.  Spehnan  v.  Freedman,  130  E".  Y.  421. 

The  trust  fund  must  bear  the  expenses  of  its  administration. 

Woodruff  V.  N.  T.,  Lake  Erie,  etc.,  E.  B.  Co.,  129  N.  Y.  27. 

The  Supreme  Court  has  authority  over  a  fund  recovered  by  a 

trustee.  Id. 

Repairs  to  real  estate  set  aside  as  part  of  the  trust  fund  should  be 

paid  by  executor  and  not  from  capital  of  trust  fund. 

Stevens  v.  Melcher,  152  IST.  Y.  551. 
The  provisions  of  a  will  giving  trustee  right  to  invest  the  proceeds 
of  the  trust  estate  in  other  real  estate  authorizes  him  to  erect 
buildings  on  land.  Id. 

A  beneficiary  advancing  money  to  erect  a  building  on  trust  prop- 
erty is  entitled  to  be  credited  with  amount  by  which  estate  was 
V permanently  improved.  Id. 

hen  cestui  que  trust  is  not  entitled  to  be  credited  with  value  of 
improvements  to  premises  made  by  lessee  of  the  premises  at  his 
own  expense.  Id. 

Premiums  paid  by  trustee  for  insurance  required  by  mortgages 
are  chargeable  to  income.  Id. 

Turnpikes  :  See  Plank  Boads. 
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Turnpike  Companies  :  See  Corporations. 

Where  the  complaint  alleged  the  use  of  rights  not  conferred  by 

statute,  and  the  evidence  showed  the  possession  of  such  rights 

by  agreement  with  another  corporation,  the  complaint  should 

be  dismissed.  People  v.  De  Grauw,  133  N.  Y.  254. 

u. 

Undertaking;    See  Appeal;  Arrest;  Attachment;  Bail  Bonds; 
Iryunction  ;  Beplem/n. 

When  an  undertaking  on  adjournment  can  be  required. 

People  ex  rel.  Bitsenthaler  v.  Higgms,  151  N.  T.  570. 

An  undertaking  in  the  form  prescribed  for  in  a  stay  of  execution 
given  upon  the  appeal  from  an  order  denying  a  motion  for  a 
new  trial  does  not  by  itself  stay  proceedings. 

darter  v.  jSodge,  160  IST.  T.  532. 

Such  undertaking  cannot  be  enforced  where  titie  respondent  did 
not  forbear  proceedings  on  the  faith  thereof.  Id. 

Where  a  stay  was  granted  to  enable  a  party  to  take  the  evidence 
of  a  witness  under  a  commission  which  was  never  fully  executed, 
though  he  returned  written  answers  to  the  commissioner ;  held, 
that  there  was  a  sufficient  consideration  to  charge  the  sureties 
on  the  undertaking.  Wing  v.  Rogers,  138  N.  Y.  361. 

It  seems  that  when  an  undertaking  on  appeal  to  stay  proceedings 
upon  the  judgment  appealed  from  fails  for  any  legal  reason  to 
secure  the  stay,  and  the  judgment  is  enforced  as  if  the  bond  had 
not  been  given,  the  sureties  cannot  be  held  liable.  Id. 

An  undertaking  on  arrest  provided  if  "  defendant  recovers  judg- 
ment, or  if  it  is  finally  decided  that  plaintiff  was  not  entitled 
to  the  order  of  arrest,"  held,  that  an  action  could  be  brought 
thereon.   Squire  v.  McDonald,  appeal  dismissed,  138  N.  Y.  554. 

The  liability  of  a  surety  upon  an  undertaking  given  on  appeal  to 
the  General  Term  does  not  cease  upon  reversal  by  that  court. 
loo  long  V.  American  Surety  Co.,  l46  N".  Y.  251. 

K  pro  forriM  affirmance  by  the  Court  of  Appeals  of  the  original 
judgment  after  reversal  thereof  by  the  General  Term  is  not  bind- 
ing upon  the  surety.  Id. 

It  is  in  the  discretion  of  the  court  to  allow  the  substitution  of  the 
new  undertaking.  Dale  v.  Gilbert,  128  IST.  Y.  625. 

An  appeal  bond  to  the  General  Term  having  been  given,  and  on 
appeal  therefrom  a  second  bond  being  executed,  the  sureties  on 
both  are  liable  for  deficiency  upon  final  judgment. 

Chester  v.  Broderich,  131  IST.  Y.  549. 

Where  the  sureties  upon  appeal  to  the  Court  of  Appeals  paid  the 
judgment  and  took  an  assignment,  the  sureties  on  appeal  to  the 
General  Term  are  not  liable  for  the  amount  paid. 

Wronkm  v.  Oakley,  133  N.  Y.  505. 
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The  rule  which  restricts  the  liability  of  sureties  to  the  strict  terms 
of  their  contract  does  not  apply  to  a  case  where  the  instrument 
shows  a  clear  intention  to  come  under  a  more  enlarged  obliga- 
tion. MolLlroy  v.  Mmnford,  128  E".  Y.  303. 

It  is  not  the  office  of  an  undertaking  on  appeal  to  show  the  nature 
and  scope  of  the  appeal.  Object  of  describing  the  judgment  is 
to  enable  it  to  be  identified.  Id. 

An  undertaking  on  appeal  from  the  General  Term  construed  and 
liabilities  of  sureties  fixed.  Id. 

Undue  Influence  ;  See  Fraudulent  Conmeyamces  /  Wills. 

A  person  occupying  a  fiduciary  position  is  bound  to  show  that  the 
instrument  by  which  he  was  benefitted  is  the  voluntary  intelli- 
gent act  of  the  person  executing  it. 

Barnard  v.  Qam,tz,  140  N.  Y.  249. 
In  order  to  make  out  undue  influence,  predicated  upon  confiden- 
tial relations,  the  fact  of  such  relations,  must  be  established. 

Jones  V.  Jones,  137  N.  Y.  610. 

Unlawful  Assembly  ;  See  Orvminal  Law. 

What  constitutes  an  unlawful  assembly  under  Penal  Code  (§  451, 
subd.  3),  considered. 

People  V.  Most,  128  N.  Y.  108. 

Usage ;  See  Customs  and  Usage. 

Use  and  Occupation ;  See  Landlord  and  Tenwnt. 

Uses  and  Trusts  ;  See  Trusts ;   Wills. 

Usury. 

How  defense  of  usury  must  be  established.  ,„„  ^^  tt  «^„ 

White  V.  BenAamm,,  138  K  Y.  623. 

Usury  can  only  be  founded  on  the  loan  or  forbearance  of  money. 

^  Meaher  v.  Fiero,  145  N.  Y.  165. 

Usury  cannot  be  predicated  upon  the  exaction  of  a  honus  for 

accepting  an  exchange  of  securities  for  a  debt.  Id. 

Purchase  at  a  discount  greater  than  the  legal  interest  will  void  a 

note  Joy  V.  Dtefendorf,  130  JN .  Y .  b. 

Otherwise  where  a  note  was  executed  and  delivered  to  the  payee 

with  intent  to  represent  an  obligation,  although  the  note  was 

obtained  by  fraud.  .  ■ 

Where  the  principal  ratifies  the  usurious  agreement  of  an  agent, 

no  recovery  can  be  had.        Bliven  v.  Lydecker,  130  ^.  Y.  102. 
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V. 

Value  ;  See  Damages  /  Evidence. 

Variance  ;  See  Practice. 

Vendor  and  Purchaser  ;  See  Oovenajits ;  Deeds ;  Specific  Perform- 
ance. 

I.  Land  Conteacts. 
II.  Peefoemance. 

III.  Eescission. 

IV.  Rights  and  Remedies. 

I.  L4]SrD  COITTRACTS. 

The  title  of  trustee  personally  purchasing  trust  property  on  fore- 
closure of  a  mortgage  given  by  creator  of  the  trust  is  voidable. 

KaJm  V.  Chapim,,  152  N.  Y.  305. 
A  purchaser  of  real  estate  refusing  to  take  title  on  the  ground 
of  defects  must  point  out  the  objection  and  give  proof. 

Greenblatt  v.  Hermann,  144  W.  Y.  13. 
A  mere  suspicion  does  not  raise  a  reasonable  doubt  as  to  the 
invalidity  of  a  title.  Id. 

Upon  the  execution  of  a  contract  for  the  sale  of  land  and  prior 
to  a  default  on  the  part  of  the  purchaser,  although  payment 
or  performance  of  some  other  requirement  by  the  purchase 
made  a  condition  precedent  to  conveyance,  there  is  an  equi- 
table conversion  of  the  land,  and  where  the  vendor  dies  before 
the  time  of  completion  of  the  contract,  in  such  case  the  pro- 
ceeds pass  to  his  executors  to  be  distributed  as  personalty  to 
the  exclusion  of  those  who  are  only  heirs-at-law. 

Williams  v.  Haddock,  145  N.  Y.  144. 
The  executors  of  a  vendor  who  dies  before  the  time  for  comple- 
tion of  the  contract  have  power  to  extend  the  time  for  pur- 
chase. Id. 
Circumstances  under  which  held  that  an  assessment  was  to  be  re- 
garded as  au  incumbrance  within  the  contract  to  sell  free  from 
incumbrances.                     Gotthelf  v.  Stranahan,  138  N".  Y.  345. 
"What  is  insufficient  to  warrant  a  conclusion  that  the  party  was 
not  a  honafide  purchaser  of  trust  property. 

Anderson  v.  Mood,  152  N.  Y.  285. 
"When  a  party  will  be  considered  a  iona  fide  purchaser  of  land. 

Id. 
A  purchaser  of  real  estate  is  not  entitled  to  demand  a  title  ab- 
solutely free  from  all  suspicion,  but  may  claim  a  marketable 
title  ;  marketable  title  defined. 

Todd  v.  Union  Dime  Savings  Inst.,  128  N.  Y.  636. 
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A  contract  of  sale  was  made  subject  to  a  lease  with  a  covenant 
for  renewal  unknown  to  purchaser,  which  justified  the  pur- 
chaser in  refusing  to  take  the  title. 

FruhaufY.  Bendheim,  127  N.  Y.  587. 
The  grantor  retains  a  lien  upon  the  land  until  the  purchase  price 
is  oonafide  and  actually  paid. 

Maroney  \.  Boyle,  141  N.  Y.  462. 
A  purchaser  of  land  at  an  execution  sale  who  has  paid  the  pur- 
chase price  and  received  the   sheriff's   certificate   of  sale  is 
entitled  to  protection  against  an  outstanding  and  unknown  lien 
for  purchase  money.  Jd. 

II.  PERFOKMANCE. 

A  purchaser,  under  agreement  to  buy  land  free  from  incum- 
brances, may,  by  his  conduct,  waive  a  literal  performance. 

Webster  v.  Kings  County  Tnist  Co.,  145  N.  Y.  275. 
Tender  on  the  trial  of  an  action  for  specific  performance  and  de- 
posit with  the  clerk  of  the  court  of  a  deed  executed  by  all  the 
vendors  is  a  good  delivery  in  escrow.  Id. 

When  restrictions  cannot  be  enforced  by  vendor. 

Woodhaven  Junction  Land  Co.  v.  Solly,  148  N.  Y.  42. 
An  accidental  trespass  upon  part  of  lands  to  be  conveyed  fur- 
nishes no  excuse  for  refusal  to  perform. 

Morton  v.  Bauer,  129  N.  Y.  148. 

III.  EESCISSIOK 

What  does  not  dispense  with  the  necessity  of  a  tender  by  pur- 
chaser and  demand  of  performance  as  a  condition  precedent 
to  the  action  to  recover  money  paid. 

Ziehen  v.  Smith,  148  N".  Y.  558. 

A  purchaser  who  rejects  the  title  cannot  at  the  same  time  claim 
to  recover  the  value  of  rent  which  by  the  terms  of  the  agree- 
ment he  was  entitled  to  receive. 

Miele  V.  Deperino,  135  IS".  Y.  618. 

Where  purchaser  has  been  guilty  of  fraud,  vendor  may  rescind 
or  sue  for  damages.  "Teomans  v.  Bell,  151  IST .  Y.  230. 

A  vendor  of  real  estate  from  which  he  is  parted  by  false  repre- 
sentations of  value  of  stock  can  recover  the  difference  between 
the  actual  and  par  value  of  such  stock.  Id. 

IV.  RIGHTS  AND  REMEDIES. 

The  act  of  the  purchaser,  pending  examination  of  the  title,  in 
selling  to  the  vendor's  husband  certain  fixtures  attached  to 
the  property,  is  not  a  waiver  of  defects  in  the  title. 

^     ^      ^  KountseY.IIelmuth,U0^.Y.4.Z^. 

Statements  of  purchaser  to  a  third  person  to  the  effect  that  the 
title  is  satisfactory  will  not  amount  to  a  waiver  of  detects.  Id. 
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Before  the  contract  for  the  purchase  of  real  property  is  closed, 
the  client  is  not  chargeable  with  knowledge  of  facts  shown  by- 
documents  which  have  been  submitted  to  his  attorney.         Id. 

The  affirmance  by  the  Court  of  Appeals  of  an  order,  made  on 
application  of  a  depositor  in  a  savmgs  bank,  for  leave  to  inter- 
vene in  proceedings  for  the  sequestration  of  its  property  and 
to  have  a  sale  of  its  real  estate  to  certain  of  its  trustees  set 
aside,  adjudging  that  such  sale  was  valid,  settles  the  ■t'alidity 
of  the  title.    Webster  v.  Kings  County  Trust  Co.,  145  IST.  Y.  275 

Any  right  existing  in  another  to  use  the  land,  or  whereby  the  use 
of  the  owner  is  restricted,  is  an  incumbrance  within  the  legal 
meaning  of  the  term.  Foster  v.  Scott,  136  N.  T.  577. 

What  would  create  an  incumbrance  upon  property  which  ivould 
relieve  a  purchaser.  Id. 

A  statute,  however,  in  attempting  to  create  such  incumbrance, 
while  leaving  it  optional  Avitn  the  public  authorities  whether  to 
appropriate  the  land  or  not,  violates  the  provisions  of  the  Con- 
stitution. Id. 

When  the  acts  of  the  parties  to  contract  to  sell  land  constitute  in 
law  a  waiver  hj  the  purchaser  of  performance  of  the  contract 
on  the  part  of  the  vendor  at  the  time  stipulated. 

KentY.  Church  of  St.  Michael,  136  K  Y.  10. 

Circumstances  under  which,  held,  a  perpetual  incumbrance  existed 
on  property  which  would  relieve  thepurchaser. 

O'mU  V.  Vwn  Tassel,  137  K  Y.  297. 

When  purchaser  of  real  property  at  public  sale  for  value  is  not 
chargeable  with  fraud  on  the  part  of  the  grantor  so  as  to 
impair  or  avoid  his  title. 

Jacobs  V.  Morrison,  136  N.  Y.  101. 

A  purchaser  will  not  be  relieved  on  account  of  a  bare  possibiUty 
or  mere  suspicion  that  there  is  fraud-  in  the  conveyance.       Id. 

What  facts  sufficient  so  that  specific  performance  of  such  agree- 
ment was  properly  decreed. 

Rdberge  v.  Winnie,  144  K  Y.  709. 

Purchaser  from  trustees  is  entitled  to  receive  a  marketable  title 
free  from  reasonable  doubt. 

Lahey  v.  Kortright,  132  K  Y.  450. 

When  specific  performance  for  contract  for  the  purchase  of  land 
will  not  be  decreed  where  premises  encroach  on  other  land. 

McPherson  v.  Schade,  149  N.  Y.  16. 

Keasonable  diligence  in  the  performance  of  a  contract  is  requisite 
for  relief.  Schmidt  v.  Eeed,  132  N.  Y.  108. 

Prejudicial  intervening  circumstances  may  relieve  a  party  from 
performance  during  default.  Id. 

A  provision  not  to  assign  without  vendor's  consent  is  not  broken 
when  transfer  is  made  by  operation  of  law. 

Biggins  v.  McConnel,  130  IST.  Y.  482. 
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Verification ;  See  Practice. 

Vessels;  See  Carriers;  Demurrage ;  Freight ;  Navigation ;  Ships 
and  Vessels. 

Veterans  ;   See  Civil  Service. 

The  position  of  assistant  warrant  clerk  in  the  office  of  the  comp- 
troller of  Brooklyn  is  a  confidential  position  ;  the  incumbent 
may  be  discharged  without  cause. 

People  ex  rel.  Crumm-ey  v.  Palmer,  152  I^.  Y.  21Y. 
A  person  appointed  to  an  office  without  having  passed  a  civil 
service  examination  may  be  discharged  without  notice  or  hear- 
ing. 

People  ex  rel.  Hannan  v.  Board  of  Health,  153 IST.  Y.  513. 
The  word  "  incompetency  "  as  used  in  the  act  means  incapacity. 

Chapter  341  of  1895,  providing  that  when  applicant  for  position  is 
an  honorably  discharged  soldier  or  sailor  of  the  late  war,  etc., 
is  in  conflict  with  section  9  of  article  5  of  the  Constitution. 

Matter  of  Keymer,  148  N.  Y.  219. 
The  Veteran  Acts  do  not  prevent  a  municipal  corporation  from 
abolishing  offices  in  good  faith. 

People  ex  rel.  Corrigan  v.  Mayor,  149  N.  Y.  215. 
The  warden  of  the  cityprison  of  New  York  is  a  city  officer  within 
the  meaning  of  the  Veteran  Act  of  1892. 

People  ex  rel.  Fallon  v.  Wright,  150  IST.  Y.  444. 
An  honorably  discharged  Union  soldier   may  be   removed  for 
incompetency. 

People  ex  rel.  Fonda  v.  Morton,  148  jN".  Y.  156. 

Provisions  of  Laws  1887,  chapter  706,  as  amended  by  Laws  1888, 

chapter   261,   making   provision  for   indigent  veterans  to  be 

distributed  through  grand  army  posts,  considered. 

People  ex  rel.  Crammond  v.  Common  Covncil,  136  N.  Y.  489. 

Villages  ;  See  Mtmicipal  Corporations. 

"When  a  village  is  liable  for  water  furnished  under  circumstances 
from  which  a  contract  can  be  implied. 

Port  Jervis  Water  Works   Co.  v.  Village  of  Port  Jervis, 

151  K  Y.  111. 

When  the  decision  of  the  board  of  trustees  of  a  village  upon  a 

claim  is  not  final  so  as  to  bar  an  action.  Id. 

"Where  it  is  within  the  discretion  of  the  board  of  trustees  whether 

the  police  justice  should  receive  a  salary  or  fees,  a  court  has 

no  power  to  decide. 

People  ex  rel.  Goring  v.  President,  etc.,  of  Village  of  Wap- 

pinger's  Falls,  affirmed,  144  IST.  Y.  616. 
166 
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Villages —  Continued. 

Elections  held  to  determine  the  question  of  incorporation  to  pro- 
posed village  must  be  conducted  under  General  Village  Act. 

Matter  of  Taylor,  UO'S.Y.  '24^2. 
An    incorporated    village  which   maintains  water-works  is  not 
liable  for  failure  to  keep  system  in  condition. 

Springfield  Fire  <&  Marine  Ins.  Co.  v.  Village  of  Keeseville, 
148  ISr.  Y.  46. 
It  seems  that  the  exercise  of  the  power  to  lay, out  and  open  streets 
is  g"wasi-judicial  and  discretionary. 

Seymour  v.  Village  of  Salamanca,  137  N.  Y.  364. 
"When  village  incorporated  under  chapter  291  of  1870  could  not 
avail  itself  of  formal  omission  of  trustee  to  take  step  necessary 
to  make  an  improvement  as  a  defense  to  an  action  of  ne^i- 
gence  brought  against  it.  id. 

The  provision  of  the  General  Village  Act  authorizing  boards  of 
supervisors  to  extend  boundaries  of  villages,  applies  only  to 
villages  incorporated  under  the  general  act. 

People  ex  rel.  Kittredge  v.  Mabie,  142  N.  Y.  343. 
The  provisions  of  chapter  308  of  1884,  conferring  upon  trustees 
and  oiiioers  of  villages  created  by  special  charter,  certain  pow- 
ers construed.  Id. 
When  an  assessment  for  taxation  levied  by  village  authorities  is 
void.  Id. 

Vinegar ;  See  ConsUimtional  law. 

Section  4  of  chapter  515,  Laws  1889,  prohibiting  the  manufacture 
of  any  vinegar  containing  an  artificial  coloring  matter,  is  con- 
stitutional. People  V.  Gvi'o/rd,  145  'S.  Y.  105. 

Voluntary  Conveyances ;    See  FroMdulent  Conveyances ;    Gift ; 
Husband  am,d  Wife. 


w. 

Wager ;  See  Betting  and  Gaming. 

Waiver;  See  Bills  and  Notes ;   Contracts;  Estoppel;  Insurance. 

Acceptance  of  a  lease  amounts  to  a  waiver  of  contest  of  lessor's 
title.  Bohn  v.  Hatch,  133  IST.  Y.  64. 

Warehousemen ;  See  Bailments  ;   Carriers. 
When  a  warehouse  company  is  not  estopped  from  denying  receipt 
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Warehousemen —  Continued. 

signed  by  the  president  when  no  by-law  authorized  him  so  to 
do. 

Banh  of  N.  Y.  Nat.  Banking  Assoc,  v.  American  Docic  c& 
Trust  Co.,  143  N.  Y.  559. 

It  seems  that  under  the  general  authority  of  the  president  the 
company  would  be  liable  on  a  receipt  issued  in  favor  of  a 
third  person.  ,  /^ 

Penal  Code,  section  663,  is  designed  to  protect  lonafide  holders 
of  negotiable  warehouse  receipts. 

Burnham  v.  Cape  Vincent  Seed  Co.,  142  N.  Y.  169. 

When  a  warehouseman  may  maintain  an  action  on  acceptance 
against  the  party  who  receives  the  property  as  a  pledge  to 
secure  paj'-raent  of  a  draft.  Id. 

A  lonafide  pledger  of  a  receipt  issued  by  the  president  of  a  ware- 
house company  in  his  own  favor  must  show  that  implied  author- 
ity to  issue  receipts  for  his  own  goods  had  been  conferred  on 
him. 

Hanxmer  Nat.  BJc.  v.  American  DocTc  &  Trust  Co.,  148  N.  Y. 
612. 

Such  authority  may  be  shown  by  acquiescence  of  the  directors  in 
previous  similar  actions.  Id. 

Directors  of  a  warehouse  company  are  chargable  to  a  hona 
fide  purchaser  of  a  receipt  issued  in  its  name  with  knowledge 
of  entries  in  its  book  which  could  have  been  disclosed  by  in- 
spection. Id. 

Liability  of  a  warehouse  company  upon  a  certificate  made  out 
bj'^  its  president  in  favor  of  himself,  who  had  authority  to  issue 
certificates  in  favor  of  third  parties,  considered. 
Corn  Exchange  Bh.  v.  Am,erican  Dock  &  Trust  Co.,  149.1^.  Y.  174. 

A  negotiable  warehouse  receipt  for  a  specified  number  of  barrels 
of  "  Portland  cement,"  held,  not  to  imply  a  warranty  of  the 
contents  of  the  barrels.  Dean  v.  t>riggs,  137  IST.  Y.  274. 

Kepresentations  in  a  bill  of  lading  or  warehouse  receipt  which 
snould  be  held  to  be  warranties,  should  be  confined  usually  to 
those  which  the  carrier  or  warehouseman  may  ordinarily  be 
assumed  to  have  knowledge  of.  Id. 

The  issue  of  a  receipt  which  merely  misdescribes  the  quality  of 
the  contents  of  the  packages,  is  not  a  violation  of  the  provisions 
of  the  factor's  act  againstissuing  receipts  for  goods  not  actually 
received.  Id^ 

Warranty  ;  See  Covenants;  Oua/ranty ;  Insurance;  Sales ;  Vendor 
and  Purchaser. 

There  is  an  implied  warranty  that  a  judgment  exists  on  a  sale  of 
a  judgment  which  vendor  has  levied  upon  and  bought  at  an 
execution  sale.  Flandroto  v.  Hammond,  148  N.  Y.  129. 

How  failure  of  title  in  such  case  may  be  shown.  Id. 
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Warranty/)  — ontinued. 

A  manufacturer  who  sells  goods  made  by  himself  impliedly  war- 
rants them  free  from  latent  defects  which  arise  from  process 
of  manufacture  which  made  them  unmerchantable. 

Carleton  v.  Lo-mha/rd,  Ayres  (&  Co.,  149  N".  Y.  137. 

Liability  for  breach  of  such  warranty  survives  acceptance  where 
the  defects  are  not  apparent.  Id. 

It  is  admissible  to  prove  that  manufacturer  knew  the  destination 
of  the  goods  and  question  of  his  liability  for  latent  defects 
rendering  the  goods  unfit  for  transportation.  Id. 

"When  a  warranty  survives  acceptance  of  the  goods: 

Bierrrum  v.   City  Mills  Co.,  151  N.  T.  482. 

When  implied  warranty  that  articles  shall  be  merchantable 
arises.  Id. 

What  representations  to  vendee  by  the  seller  of  stock  are  sufficient 
to  justify  a  finding  that  the  statement  as  to  value  was  intended 
to  ibe  a  warranty.  Titv^  v.  Poole,  145  N.  T.  414. 

A  representation  by  a  vendor  as  to  value,  which  is  intended  as  a 
warranty  may  be  enforced  as  a  warranty.  Id. 

Waste ;  See  Landlord  and  Tenant. 

Watercourses ;    See    Easements  /    Na/oigahle    Waters  /    Hiparian 
Owners. 

The  conveyance  to  a  railroad  of  a  strip  of  land  on  both  sides  of 
a  high-water  mark,  considered. 

Central,  etc.,  E.  E.  Co.  v.  AMridge,  135  N.  Y.  83. 

One  who  has  acquired  by  agreement  the  right  to  take  water  from 

a  spring  upon  the  land  of  another,  has  no  right  to  dig  out  such 

spring  to  a  depth  lower  than  is  necessary  to  conveniently  take 

the  water  from  it.  Furner  v.  Seahwry,  135  N.  Y.  50. 

When  a  contractor  with  the  city  is  not  liable  to  the  proprietor  of 

adjacent  lands  for  damages  resulting  from  drainage  of  water 

of  a  pond.  Covert  v.  Cranford,  141  N.  Y.  521. 

In  such  a  case  the  sole  remedy  is  against  the  city.  Id. 

The  contractor  is  liable  for  damages  for  the  interruption  of  the 

flowing  of  the  stream.  Id. 

Riparian  rights  do  not  depend  upon  beneficial  uses. 

i\^.  T.  EuUer  Co.,  v.  Eothery,  132  N.  Y.  293. 

The  right  to  recover  nominal  damages  for  a  diversion  of  water  is 

substantial.  Id. 

Where  the  testimony  of  experts  shows  a  condition  to  have  been 

impossible,  it  overrules  the  evidence  of  plaintiff. 

Newland  v.  Hudson  Eiver   Water  Power,  etc.,  Co.,  133 
N.  Y.  687. 
An  owner  is  entitled  to  damages  for  injury  to  his  water  front  in 
the  absence  of  exercise  of  eminent  domain. 
Eumsey  v.  N.  T.  and  New  England  E.  E.   Co.,  133  N.  Y.  79. 
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Watercourses—  Continued. 

Only  a  mere  usufructuary  right  can  be  acquired  in  running  water. 

Sweet  Y.  City  of  Syracuse,  129  N.  Y.  316^ 

Watertown ;  See  Municipal  Corporations. 

All  the  powers  in  relation  to  opening  new  streets  conferred  upon 
the  common  council  by  the  charter  of  the  city  of  Watertown 
were  transferred  to  the  board  of  public  works  by  chapter  180, 
Laws  1891.    Matter  of  Board  of  PuUio  Works,  144  ISf.  Y.  440. 

Water- Works. 

The  power  conferred  on  water  companies  by  chapter  566  of  1890 
entitles  companies  to  lay  a  pipe  to  connect  two  of  its  mains 
which  terminate  in  "  dead  ends." 

Village  of  Pelham  Mam.or  v.  JSfew  Eoohelle  Water  Co.,  143 
N".  Y.  532. 
A  water-works  company  cannot  proceed  in  the  condemnation  of 
real  estate  before  the   execution  of   its  contract  to  supply  a 
municipality  with  water. 

Citizens'    Water  Works    Co.   v.   Parry,   affirmed  without 
opinion,  128  N.  Y.  669. 
A  town  may  enter  into  a  contract  to  secure  water. 

Mooll  V.  Sands,  131  N.  Y.  19. 
Where  the  terms  of  the  contract  are  just  and  fair  and  honorably 
performed,  the  contract  is  valid.  Id. 

An  agreement  to  compensate  highway  commissioners  for  super- 
vision of  contract  does  not  make  it  invalid.  Id. 
Where  the  statute   permitting  consolidation  was  repealed  three 
days  after  an  agreement  to  consolidate,  the  agreement  is  valid. 
Cameron  v.  JSf.  T.  <&  Mt.  Vernon  Water  Co.,  133  N.  Y.  336. 

Wharves  ;  See  New  York  City. 

Although  a  lessee  of  wharfage  privileges  secures  removal  of  ob- 
struction by  mandamus,  he  may  recover  damages  which  he  has 
sustained  by  reason  of  such  obstruction. 

Flandreau  v.  Msworth,  151  IST.  Y.  473. 

Section  T98  of  the  Consolidation  Act  fixing  double  rates  of  wharf- 
age on  certain  vessels  applies  to  oyster  barges.  Id. 

Circumstances  under  which,  held,  that  a  lease  of  "  wharfage  which 
may  arise,  accrue  or  become  due  for  the  use  and  occupation  in 
a  manner  and  at  the  rates  prescribed  by  law,"  was  not  a  lease 
of  the  wharf  itself.  Eastman  v.  Mayor,  152  N.  Y.  468. 

Measure  of  damages  in  case  the  city  fails  to  put  lessee  of  warranty 
rights  in  possession.  .  -'*• 

When  lessee  may  recover  rentals  paid  city  when  he  is  prevented 
from  using  wharf.  .  -(<^- 

Eight  of  owners  of  wharf  and  power  of  New  York  city  authorities 
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to  erect'  new  wharf  in  front  of  owners'  wharf,  discussed  and  ex- 
plained. La/ngdonY.  Mayor,  etc.,  of  W.   Z!,  133K  Y.  628. 
Where  a  person  hiring  suffers  loss  from    a  defect,  which  the 
owner  knows  to  exist,  the  owner  is  chargeable. 

Vromcm  v.  JRogers,  132  N.  Y.  167. 

Wills ;  See  Devise  •   Executor  and  Administrator  /  Legacy  /   Re- 
mai/nders  ;  Sv/rrogate^s  Court  /  Trusts. 

I.  Execution  and  Revocation. 
II.  Probate. 

III.  Suits  to  Consteue  and  Set  Aside. 

IV.  CONSTEUCTION. 

V.  Who  Take. 

I.  EXECUTION  AND  EEYOCATIOK 

Where  there  is  a  full  attestation  clause  supported  by  the  testi- 
mony of  one  of  the  witnesses,  the  court  may  admit  the  will  to 
probate,  although  the  other  witnesses  contradicted  it. 

Matter  of  Bernsee,  141  N.  Y.  389. 
The  attesting  witness  should  see  the  testator  subscribe  his  name 
or  should  hear  him  acknowledge  that  the  signature  was  his. 

Matter  of  Laudy,  148  K  Y.  403. 
A  wiU  of  a  married  woman  who  subsequently  becomes  a  widow 
is  not  revoked  by  her  re-marriage. 

Matter  of  McZarney„153  ISf.  Y.  416. 
The  Married  Woman's  Act  of  1849  did  not  extend  the  rule  as -to 
wills  of  unmarried  women  to  such  a  case.  Id. 

The  birth  of  a  child  after  the  execution  of  a  will  renders  it  in- 
operative as  to  that  portion  which,  in  case  of  intestacy,  would 
have  been  distributed  to  it  as  next  of  kin. 

Matter  of  Murjphy,  144  IST.  Y.  557. 
Chapter  360  of  1860,  prohibiting  a  person  from  devising  more 
than  one-half  of  the  estate  for  benevolent  corporations,  applies 
to  a  secret  trust. 

Trustees  of  Amh&rst  College  v.  Bitch,  151  N.  Y.  282. 
The  protection  afiforded  by  chapter  360  of  1860  can  only  be  in- 
voked by  the  person's  name  in  the  statute.  Id. 
When  a  secret  trust  involved  under  chapter  360  of  1860  is  re- 
vived. Id. 
The  provision  that  a  will  made  by  an  unmarried  woman  is  re- 
voked by  her  marriage  applies  to  a  widow. 

Matter  of  Kaufman,  IZl'^.Y.  ^20 
Marriage  of  a  widow  revokes  her  will. 

Croner  v.  Cowdrey,  139  N.  Y.  47] . 

What  is  not  an  exercise  of  a  power  of  disposition  granted  by  a 

former  will.  Matter  of  Langdon,  153  N.  Y.  6. 
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The  attestation  clause  is  always  some  proof  of  the  due  execution 
of  the  will.  Matter  of  Nelson,  141  IST.  Y.  152. 

The  request  to  sign  as  a  witness  is  sufficient,  if  made  by  the  per- 
son superintending  the  making  of  a  will  in  the  hearing  of  the 
testator  with  his  silent  permission.  Jd. 

Facts  which  do  not  show  want  of  testamentary  capacity  or  undue 
influence.  Matter  of  Snelling,  136  N.  Y.  515. 

Even  though  donee  may  create  illegal  estate,  a  general  power  of 
appointment  in  the  future  is  not  void. 

Hillen  v.  Iselin,  144  N.  Y.  365. 

An  appointment  of  an  estate  by  the  donee  of  a  power  to  appoint  a 
will  is  invalid  so  far  as  it  transcends  the  power.  Id. 

An  execution  of  such  a  power  will  not  be  defeated  because  of 
some  provision  in  excess  of  the  power  which  can  be  eliminated 
without  disturbing  the  general  scheme  of  the  appointment. 

Id. 

A  power  to  appoint  to  the  donee's  child  or  "  children,  or  his,  her 
or  their  descendant  or  descendants,"  construed.  Id. 

II.  PEOBATE. 

When  a  will  is  not  signed  at  the  end  within  the  meaning  of  the 
statute.  Matter  of  Whitney,  153  N.  Y.  259. 

A  decree  of  a  surrogate  denying  the  probate  of  a  will  is  not  con- 
clusive on  devisee  although  he  appeared. 

Corley  v.  McElmeel,  149  IST.  Y.  228. 

The  General  Term  of  the  Supreme  Court  on  appeal  from  a  pro- 
bate decree  has  the  same  power  to  determine  facts  as  the  surro- 
gate had.  Matter  of  Laudy,  148  IST.  Y.  403. 

Where  the  General  Term  reverses  a  surrogate's  decree  on  a  ques- 
tion of  fact,  it  must  direct  a  trial  by  jury  unless  the  court  could 
properly  take  the  facts  from  the  jury  and  determine  the  ques- 
tion as  one  of  law.  Id. 

Where  complete  relief  can  be  obtained  in  the  Surrogate's  Court, 
the  court  has  authority  on  that  ground  in  the  exercise  of  its 
discretion  to  decline  jurisdiction. 

Underwood  v.  Curtis,  127  IS^.  Y.  523. 

When  a  surrogate  is  satisfied  that  testator  had  not  mental  cap- 
acity to  make  a  will,  and  %vas  unduly  influenced,  he  should  have 
refused  probate  of  the  will. 

Matter  of  Bartholich,  141  N.  Y.  166. 

The  courts  of  this  state  cannot  confer  title  to  personal  property 
under  a  foreign  will  except  in  accordance  with  the  law  of  the 
country  where  the  owner  was  domiciled  when  he  made  the 
■y^ill.  Darnmert  v.  Oshorn,  140  N.  Y.  30. 

It  seems  that  the  courts  may  remit  the  property  or  its  proceeds 
to  the  home  tribunals.  .  {d. 

In  determining  the  validity  of  a  will,  where  the  domicile  ot  the 
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testator  in  another  country  is  conceded,  the  fact  of  the  testator 
being  a  citizen  of  this  state  is  immaterial.  Id. 

When  property  should  be  remitted  to  the  jurisdiction  of  the  courts 
of  the  domicile  of  the  testator.  Id. 

A  bequest  in  the  will  of  the  testator  valid  under  the  laws  of  his 
domicile  is  valid  in  this  state.  Id. 

It  is  no  objection  to  the  probate  of  a  will  of  real  and  personal 
property  found  to  have  been  properly  executed  hj  a  competent 
testator,  that  it  attempts  to  give  the  entire  property  to  the 
government  of  the  United  States. 

Matter  of  Merriam,  136  N.  Y.  68. 

The  decree  of  probate  in  such  case  does  not  conclude  the  heirs-at- 
law  on  the  question  of  the  invalidity  of  the  attempted  devise. 

Id. 

And  the  record  is  not  even  presumptive  evidence  of  the  validity 
of  the  devise.  Id. 

An  instrument  propounded  as  a  will  and  which  was  not  subscribed 
at  its  end  by  the  testatrix,  held,  not  sufficiently  proven  under 
laws  of  anotlber  state  where  will  might  be  signed  m  body. 

Matter  of  Booth,  127  K  Y.  109. 

Evidence  of  testatrix's  declaration  to  one  of  the  subscribing  wit- 
nesses, "  This  is  my  will ;  take  it  and  sign  it,"  standing  alone, 
is  insufficient  to  sustain  a  finding  or  verdict  that  the  name 
written  by  her  in  the  first  line  of  the  document  was  there  writ- 
ten with  intent  that  it  should  have  effect  as  her  signature  in 
final  execution  of  a  will.  Id. 

A  decision  of  a  surrogate  construing  a  disposition  of  personal 
property  is  not  conclusive  in  an  action  to  construe  the  will  as 
to  real  estate.  Corse  v.  Chapman,  153  ]^.  Y.  466. 

Where  the  will  gives  a  power  of  sale  as  to  unproductive  property, 
the  like  power  as  to  unproductive  property  is  implied.  Id: 

A  trust  for  the  benefit  of  children  is  not  invalidated  by  the  fact 
that  the  widow  was  given  a  life  estate.  Id. 

A  will  directed  a  division  of  residuary  estate  into  eight  parts,  the 
income  of  each  part  to  be  paid  to  testator's  children  during  life, 
and  upon  death  to  the  lawful  issue  of  such  child ;  held,  that 
eight  separate  and  legal  trusts  were  created,  and  that  there  was 
no  unlawful  suspension  of  power  of  alienation.  Id. 

When  a  will  directs  the  property  to  be  kept  together  as  long  as 
possible,  and  the  codicil  creates  a  trust  for  the  benefit  of  the 
children  of  the  son  during  the  life  of  latter,  and  makes  him 
trustee,  the  son  is  trustee  of  the  net  income  of  share  and  not  of 
the  share  itself.  Id. 

III.  SUITS  TO  CONSTEUE  AND  SET  ASIDE. 
What  does  not  constitute  waiver  of  right  to  have  question  of  val- 
idity of  will  tried  by  jury.    Corley  v.  McElmeel,  149  N.Y.  228. 
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A  beneficiary  wlio  is  taking  the  benefit  of  the  provisions  of  the 
will  cannot  repudiate  its  obligations. 

GihUns  v.  Campbell,  148  N.  Y.  410. 

An  action  under  section  2653a  of  the  Code  cannot  be  maintained 
by  one  claiming  in  hostility  to  the,  will. 

Lewis  V.  Cooh,  150  JST.  Y.  163. 

Where  wiU  provided  that  any  beneficiary  contesting  will  should 
lose  his  share,  the  contest  by  a  guardian  ad  litem  will  not  in- 
terfere with  infant's  interest. 

Bryant  v.  Thompson,  appeal  dismissed,  128  N.  Y.  426. 

Though  infant  was  present  and  testified  as  a  witness  upon  the 
trial  of  the  contest  instituted  by  the  guardian  ad  litem,  the  case 
is  not  changed.  Id. 

An  action  cannot  be  maintained  by  an  heir-at-law  and  next  of 
kin  of  a  testator  to  adjudge  invalid  certain  provisions  of  the 
will  where  these  gifts  if  void  would  pass  to  others  than  the 
plaintiff.  Onderdonk  v.  Onderdonk,  127  N".  Y.  196. 

Case  in  which  held  that  complaint  stating  the  facts  failed  to  set 
forth  a  cause  of  action,  since  no  interest  of  trust  fund  was  given 
children.  Harvey  v.  Brisbin,  143  E".  Y.  151. 

A  complaint  to  construe  will  was  dismissed  since  the  surrogate 
had  jurisdiction,  and  having  first  obtained  it  was  entitled  to 
retain  and  exercise  it. 

Garlock  v.  Vandevort,  128  N.  Y.  374. 

It  is  competent  for  the  surrogate  to  decide  the  place  of  residence 
of  the  beneficiary  under  a  bequest  to  the  children  resident  in  a 
certain  state.  Id. 

In  action  not  brought  in  good  faith  costs  were  properly  charged 
upon  the  plaintiff  personally.  Id. 

There  is  no  inherent  power  invested  in  courts  of  equity  in  the 
construction  of  devises  as  an  independent  branch  of  jurisdic- 
tion. Mellen  v.  Mellen,  139  N.  Y.  210. 

Where  it  appeared  that  plaintiff  who  sought  a  construction  of  a 
will  was  only  grantee  of  her  husband  who  was  a  devisee,  held, 
that  the  action  could  not  be  maintained  under  Code  Civil  Pro- 
cedure (§  1866).  Id- 

lY.  CONSTKUCTION. 

A  provision  in  a  will  that  no  deduction  should  be  made  from  the 
share  of  any  child  for  advances  made,  does  not  apply  to  loans 
made  by  testator  after  execution  of  will. 

Rogers  v.  Rogers,  153  N.  Y.  343. 
Where  a  will  creating  a  trust  to  secure  an  annuity  during  the 
minority  of  testator's  youngest  son  and  no  longer,  shares  of 
the  children  vest  when  the  youngest  son  attains  his  majority. 

Clarh  V.  Clarh,  147  JN.  Y.  639. 
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A  trust  by  implication  cannot  be  raised  where  a  -will  expressly 
negatives  any  such  intention.  Id. 

A  devise  to  testator's  three  sisters  constitutes  a  tenancy  in  com- 
mon. Matter  of  Kimherly,  150  IS".  Y.  90. 
Question  of  description  of  property  of  two  farms. 

Cliace  V.  Lamphere,  148  N.  Y.  206. 
Provision  for  two  funds  to  be  respectively  for  son  and  daughter 
and   then  divided  between  grandchildren,  does  not  create  a 
trust  contrary  to  statute.  Allen  v.  Allen,  149  N.  Y.  280. 

"Will  construed  that  all  property  left,  vested  in  a  minor  as  soon 
as  paid  in,  and  upon  his  death  during  minority  the  accumula- 
tions passed  to  his  personal  representatives. 

Smith  V.  Parsons,  146  N.  Y.  116. 
A  bequest  to  testator's  widow  of  income  "  without  restraint,  de- 
duction or  interference,"  construed. 

Matter  of  James,  146  N.  Y.  78. 
In  construing  a  will  the  intention  of  the  testator  is  to  govern.  Id. 
A  direction  to  the  executor  to  sell  the  real  estate  as  soon  as  prac- 
ticable and  divide  among  persons  named  is  imperative. 

McDonald  v.  O'Hara,  144  N.  Y.  566. 
A  contingency  which  will  render  a  legacy  inalienable  must  be 
one  which  relates  to  the  person  who  will  take. 

Sanayer  v.  Cvhly,  146  N.  Y.  192. 

A  trust  to  pay  income  to  the  beneficiary  until  he  is  35  years  old 

and  then  to  pay  principal  to  him  is  not  unlawful.  Id. 

A  bequest  of  "  cash  funds"  in  a  bank  includes  only  the  balance 

on  deposit  to  testator's  credit  at  his  death- 

Montagnani  v.  Blade,  145  N.  Y.  111. 
A  provision  of  a  will  making  testator's  son  and  daughter  arbitra- 
tors in  case  of  a  dispute  between  the  beneficiaries,  construed. 

Id. 
A  devise  to  testator's  wife  in  lieu  of  dower,  considered. 

Nelson  v.  Brown,  144  N.  Y.  384. 
The  court  must  give  such  construction  as  will  effectuate  the  gen- 
eral intent  of  the  testator.  Tilden  v.  Green,  130  N.  Y.  29. 
Ineffectual  provisions  may  be  resorted  to  for  the  purpose  of  as- 
certaining such  intention.  Id. 
The  construction  will  be  given  which  renders  the  will  operative 
instead  of  invalid.  Id. 
The  testator's  intent,  as  manifested  by  the  language  used,  must 
be  effectuated.  Id. 
It  is  sufficient  if  beneficiaries  are  so  described  as  to  be  ascertained 
in  the  future  when  the  right  accrues  to  receive  the  gift.        Id. 
"What  is  sufficient  to  constitute  a  general  residuary  clause  although 
followed  by  another  bequest. 

Morton  y.  Woodbury,  153  IST.  Y.  243. 
In  an  important  residuary  clause,  special  words  must  be  used.    Id. 
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Where  there  is  a  disposition  of  a  part  of  the  residue  and  it  fails, 
it  will  devolve  as  property  undisposed  of.  Jd. 

Case  where  a  provision  in  terms  a  condition  that  the  devisee  pay 
certain  legacies,  held,  to  import  a  covenant. 

Cunningham  v.  Parker,  146  'N.  Y.  29. 

A  direction  to  the  executor  to  pay  debts  does  not  charge  the 
debts  upon  land  devised  to  executor.  Jd. 

Executors  empowered  in  their  discretion  to  sell  the  real  estate 
interests  of  the  estate,  are  entitled  to  reimburse  themselves 
for  debts  paid  by  them  in  excess  of  the  personal  estate. 

Matter  of  Bolton,  146  N.  Y.  2.5T. 

A  holographic  will  construed. 

Hophins  v.  Kent,  145  N.  Y.  363. 

Will  devising  premises  to  testator's  two  daughters  during  their 
life,  and  at  their  decease  to  others,  share  and  share  alike,  the 
child  or  children  of  a  deceased  child  taking  the  share  which 
his  parent  would  have  taken  if  living,  construed. 

Nelson  v.  Russell,  135  IST.  Y.  137. 

The  words  "  from  and  after,"  used  in  a  gift  in  remainder  follow- 
ing a  life  estate,  construed.  Id. 

The  presumption  is  that  a  testator  intends  that  his  dispositions 
are  to  take  effect  either  in  enjoyment  or  interest  at  the  date  of 
his  death.  Words  of  survivorship  and  gifts  over  on  the  death 
of  the  primary  beneficiary  are  construed  as  relating  to  the 
death  of  the  testator.  Id. 

Eesiduary  clause  of  a  holographic  will,  construed. 

Matter  of  Miner,  146  IST.  Y.  121. 

Absolute  ownership  of  property  and  power  of  alienation  are  not 
suspended  merely  because  the  executor  may  require  a  period 
of  time  not  measured  by  lives  in  which  to  execute  the  power 
of  sale.  Beegan  v.  Wade,  144  E".  Y.  573. 

A  direction  to  the  executor  to  sell  land  at  public  auction  at  some 
convenient  time  in  the  spring  following  testator's  death  does 
not  violate  the  Statute  of  Perpetuities.  Id. 

A  gift  to  a  non-existent  institution  to  be  incorporated  after 
testator's  death,  is  void  unless  limited  upon  two  lives  in  being. 

People  V.  Svmonson,  126  N".  Y.  299. 

The  question  of  validity  is  to  be  determined  by  a  consideration 
of  whether  the  conditions  of  the  law  are  met  as  to  the  vesting 
of  estates.  Id. 

The  fact  that  a  corporation  of  the  kind  mentioned  by  the  testator 
could  be  incorporated  immediately  upon  his  death  by  proceed- 
ings taken  under  the  general  law,  will  not  save  the  provision 
where  the  specific  directions  of  the  testator  require  the  corpo- 
ration to  be  formed  by  special  act.  Id. 

The  words  used  may  depend  upon  the  scheme  of  the  will. 

Matter  of  Logan,  131  JST.  Y.  456. 
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Where  a  will  creates  a  number  of  equal  legacies  absolutely  and 
a  similar  single  one  conditionally,  the  residue  is  to  be  divided 
accordingly.  Id. 

What  is  necessary  to  destroy  the  legal  effect  of  writing  signed 
by  testator  and  filed  by  him  for  preservation. 

Trustees  of  Amherst  College  v.  Bitoh,  151  K  Y.  282. 

When  a  secret  trust  is  created  by  parol.  Id. 

The  provisions  of  a  will  giving  trustee  right  to  invest  the  proceeds 
of  the  trust  estate  in  other  real  estate  authorizes  him  to  erect 
buildings  on  land.  Stevens  v.  Melcher,  152  JST.  Y.  551. 

When  the  use  of  the  capital  in  the  middle  of  a  sentence  should 
be  regarded  as  accidental.      Kinkele  v.  Wilson,  151  N.  Y.  269. 

A  bequest  of  interest  on  a  specified  sum  to  testator's  widow  in 
lieu  of  dower,  does  not  charge  corpus  of  estate  for  deficiency 
if  income  fell  short  of  6  per  cent. 

Matter  of  Dewey,  153  IST.  Y.  63. 

When  executors  could  not  be  required  to  account  as  trustees. 

Matter  of  Collvns,  144  N.  Y.  522. 

A  clause  of  will  as  to  "  residuary  estate,"  construed  paying  to 
residuary  legatees  in  preference  to  specific  legatees. 

United  States  Trust  Co.  v.  Black,  146  IST.  Y.  1. 

Bequest  held  upon  its  face  absolute  and  not  upon  any  trust,  where, 
after  absolute  bequests,  testatrix  devised  to  trustee  to  carry  her 
wishes  into  effect.  Matter  of  Keleman,  126  IST.  Y.  Y3. 

Where  a  will  directs  the  executor  to  sell  all  of  the  real  estate, 
in  his  discretion,  conversion  must  be  deemed  to  take  place  at 
the  testator's  death.  Underwood  v.  Curtis,  127  N.  Y.  523. 

Provisions  of  will  relating  to  disposition  of  property  lapsing  by 
reason  of  invalidity  of  any  of  its  provisions  construed,  and  is 
effectual  to  prevent  a  disinherited  son  of  the  testator  from 
maintaining  an  action  to  question  the  validity  of  some  of  the 
disposing  provisions  of  the  will. 

Onderdonk  v.  Onderdonk,  12Y  N.  Y.  196. 

The  rule  that  when  there  is  a  devise  to  one  person,  and,  in  case  of 
his  death,  to  another,  the  contingency  is  a  death  in  the  life- 
time of  the  testator,  and  has  no  application  when  the  first  devisee 
takes  a  life  estate. 

Fovjler  v.  Ingersoll,  127  N.  Y.  472. 

Such  rule  only  applies  when  the  context  of  the  will  affords  no 
indication  of  an  intent  on  the  part  of  the  testator  other  than 
that  indicated  by  the  words  of  absolute  gift  followed  by  a 
gift  over  in  case  of  the  death  of  the  first-named  devisee.       Id. 

Where  a  devise  is  in  trust  to  pay  the  income  to  three  persons 
during  their  lives  in  unequal_  shares,  with  a  gift  over  upon  their 
death  to  their  respective  children  in  equal  shares,  an  intent  is 
shown  that  the  gift  in  remainder  shall  not  vest  in  possession 
until  the  termination  of  the  last  of  the  three  lives.  Id. 
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Where  there  is  an  absolute  gift  in  a  will,  the  latter  part  of  the 
will  must  show  an  equally  clear  intention  to  qualify  such  gift 
in  order  to  be  imperative. 

.      ,  C'%  V.  Wood,  153  N.  Y.  134. 

An  expression  by  the  testator  that  it  was  his  "  desire  and  request " 
that  his  wife  provide  for  and  educate  a  child  does  not  qualify 
an  absolute  gift  to  his  wife.  jg 

When  a  testator  authorizes  his  executors  to  sell  and  convert  into 
money  his  realty  for  a  specific  purpose,  which  fails,  the  power 
IS  extinguished  and  the  land,  unless  devised,  descends  to  the 
lisir.  Sweeney  v.  Warren,  127  N.  Y.  426. 

When  will  provides  that  in  case  of  failure  of  the  securities  to 
realize  the  amount  of  the  annuities,  the  deficiencies  be  made 
out  of  the  residuary  estate,  the  remaindermen  need  not  devote 
their  own  funds  to  the  payment  of  the  annuities. 

Booth  V.  Baptist  Church  of  Christ,  126  IST.  Y.  215. 

Bequests  to  charitable  societies  on  condition  that  each  should 
pay  annuities  of  specified  amounts  equal  to  the  accruing  interest 
to  certain  persons  for  their  lives,  sustained,  though  societies 
would  have  to  give  funds  to  persons  not  prescribed  in  their 
charters.  j^ 

Under  the  rule  that  an  unattested  paper,  which  is  of  a  testamen- 
tary nature,  cannot  be  taken  as  a  part  of  the  will,  even  though 
referred  to  in  that  instrument,  held,  that  an  instrument,  attempt- 
ing to  convert  into  a  specific  legacy  of  certain  stock  one  which 
by  the  terms  of  the  will  was  either  general  or  at  most  demon- 
strative, was  testamentary  in  its  nature  and  could  affect  or 
modify  the  will.  Jd. 

A  residuarj'"  clause  by  which  the  testator  gave  all  the  rest  and 
residue  of  his  estate  to  three  societies  named,  "  equally,  share 
and  share  alike,"  is  general  and  absolute,  and  includes  all  void 
legacies.  Id. 

When  there  is  no  way  to  indicate  the  difference  between  condi- 
tions precedent  and  subsequent,  and  the  question  is  always  one 
of  intention.  Id. 

When  technical  words  in  a  will  may  be  construed  in  their  com- 
mon and  popular  sense.  Zawton  v.  Corlies,  127  IST.  Y.  100. 

Loose  moneys  do  not  embrace  the  proceeds  of  real  estate  directed 
by  the  will  to  be  sold. 

Matter  of  Werry,  affirmed  without  opinion,  127  N.  Y.  667. 

A  codicil  changing  the  devisees  of  property  charges  with  the 
payment  of  an  annuity  to  testator's  widow,  did  not,  in  the  ab- 
sence of  express  language  to  that  effect,  revoke  such  charge  in 
will.  Redfield  v.  Redfield,  126  N.  Y.  466. 

The  rule  also  applies  that  an  expressed  intention  to  make  a 
change  in  a  will  in  one  particular  negatives  an  intention  to 
alter  it  in  any  other  respect.  Id. 
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The  charge  extended  to  the  share  of  the  added  devisee  as  well  as 
that  given  to  the  one  originally  named.  Id. 

Where  a  will  is  in  fact  contrary  to  the  dictates  of  the  natural 
affections  and  is  in  all  circumstances  unnatural  in  its  disposi- 
tions, its  provisions  are  evidence  of  mental  defect  which  may 
require   explanation.  Matter  of  Budlong,  126  N.  Y.  423. 

What  may  constitute  undue  influence  and  fraud.  Id. 

Provisions  of  will  construed  to  give  executors  powers  of  sale 
generally  unlimited  and  unrestricted,  which  were  not  inconsis- 
tent witn  the  devise  of  a  vested  estate  in  the  remaindermen. 

Cussaole  v.  Tweedy,  126  JST.  T.  81. 

What  forms  part  of  the  residuary  estate. 

Matter  of  Allen,  151  N.  T.  243. 

Inartificially  drawn  will,  giving  all  testator's  real  and  personal 
estate  to  his  wife,  construed. 

Matter  of  McClure,  136  N.  T.  238. 

A  later  provision  "  in  case  any  of  the  gifts  or  devises  herein- 
before given  shall  be  adjudged  void  or  illegal  for  any  reasons, 
then  I  give  and  devise  the  property  mentioned  and  described  in 
such  void  or  illegal  gifts  and  devises  to  my  executors  herein- 
after named  in  trust  for  them  to  carry  out  and  accomplish  the 
end  and  objects  designed  by  me  in  such  void  and  illegal  gifts 
and  devises,"  applies  to  the  residuary  as  well  as  the  other  prior 
clauses.  Id. 

The  use  of  the  word  "  money  "  in  a  gift  in  a  will  must  be  con- 
strued in  view  of  the  context. 

Sweet  V.  Burnett,  136  N.  Y.  204. 

There  is  no  absolute  rule  which  prohibits  the  vesting  of  legacies 
immediately  upon  death  of  the  testator. 

Bowditch  V.  AyroAilt,  138  IST.  Y.  222. 

A  provision  directing  the  executors  as  soon  as  may  be  conve- 
niently done  after  testator's  death  to  sell  and  convert  into  money 
all  his  real  estate,  operates  to  subject  real  estate  to  the  oper- 
ation of  the  rules  of  law  governing  the  devolution  of  personal 
property.  Hope  v.  Brewer,  136  IST.  Y.  126. 

When  gift  of  personal  property  to  a  foreign  charity  in  trust,  con- 
tained in  a  valid  will,  will  be  sustained.  Id. 

Circumstances  under  which  rule  that  a  testamentary  disposition  of 
property  invalid  at  the  domicile  of  the  owner  is  invalid  every- 
where applies.  Id. 

Will  under  which,  held,  that  legacies  were  a  charge  upon  the 
land. 

Hogam,  v.  Kavamaugh,  138  IST.  Y.  417,  reargument  denied, 
139  IS".  Y.  620. 

Wherever  a  power  or  authority  to  sell  is  given  without  limitation, 
the  authority  is  to  be  deemed  imperative,  and  a  direction  to  sell 
will  be  implied.  MatUr  of  Gamtert,  136  E".  Y.  106. 
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As  to  instrument  drawn  in  Germany,  held,  that  the  paper  was  not 
executed  as  a  will  which  would  pass  the  title  to  real  estate  in 
New  York.  Vogel  v.  Zehritter,  139  N.  Y.  223. 

A  case  in  which,  held,  that  power  of  sale  given  to  widow  was 
for  her  benefit  as  well  as  the  remainderman,  and  survived 
the  death  of  the  latter.     Cotton  v.  Burkelman,  142  IST.  Y.  160. 

A  gift  of  a  specified  sum,  which  the  will  provides  may  be  invested 
in  certain  securities,  is  a  general  legacy. 

Matter  of  Hodgman,  140  E".  Y.  421. 

"Where  a  legacy  to  testator's  wife  was  directed  to  be  paid  as  soon 
after  his  death  as  convenient  to  executors,  the  widow  expecting 
the  payment  of  such  legacy  more  than  a  year  after  the  death 
is  not  precluded  from  claiming  interest.  Id. 

The  general  rule  is  that  the  general  residuary  clause  will  include 
a  lapsed  devise.  Smith  v.  Smith,  141  N.  Y.  29. 

Before  a  gift  to  executors  can  be  held  to  vest  in  them  individual- 
ly, the  intention  should  be  perfectly  apparent. 

Forster  v.  Winfield,  142  N.  Y.  327. 

A  will  under  which,  held,  that  executors  did  not  take  the  title  to 
testator's  real  estate  as  individuals.  Id. 

Devise  of  fee  and  powers,  considered. 

Cahill  V.  BusseU,  140  IST.  Y.  402. 

In  determining  whether  a  power  of  sale  was  intended,  it  is  im- 
portant to  ascertain  whether  the  general  scheme  of  the  will 
seems  to  require  it.  Id. 

A  gift  to  a  stranger  of  "  all  debts,  dues,  etc.,"  held,  not  to  exclude 
bond  and  mortgage  of  the  legatees  upon  the  property  which  had 
passed  to  grantee,  who  had  in  fact  assumed  the  payment  of 
such  mortgage.  Matter  of  Lee,  141  "N".  Y.  58. 

In  the  construction  of  residuary  clauses  the  intention  of  the  tes- 
tator is  to  be  followed. 

Larrih  v.  Laml,  131  N.  Y.  227. 

A  broad  rather  than  a  restricted  construction  is  favored.  Id. 

The  inappropriate  use  of  words  is  not  material.  Id. 

Kule  is  that  where  there  is  no  gift  except  by  a  direction  to  execu- 
tors to  pay  the  gift  does  not  vest  in  the  beneficiary  until  that 
time  arrives,  but  is  subordinated  to  the  intent  of  the  testator  as 
gathered  from  the  entire  instrument. 

Matter  of  Seeleeh,  140  N.  Y.  241. 

A  provision  directing  executors  to  let  the  premises  and  pay  a  sum 
to  a  sister  and  balance  to  her  children,  where  the  residuary 
clause  gives  the  estate  to  children,  vests  the  real  estate  in  the 
children  at  the  death  of  the  testator.  -"^• 

Will  held  to  contain  no  unlawful  power  of  alienation. 

Bird  V.  PicJcford,  141  E".  Y.  18. 

It  is  not  enough  to  condemn  a  provision  that  the  power  of  owner- 
ship may  be  suspended  for  three  lives,  provided  such  suspension 
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be  bounded  by  two  designated  lives  in  being  at  the  time  of  the 
death  of  testator.  Id. 

The  rule  of  construction  that  when  there  is  a  bequest  to  one  per- 
son absolutely,  and  in  case  of  his  death  without  issue  to  another, 
the  contingency  referred  to  is  a  death  in  the  lifetime  of  the 
testator,  has  only  a  limited  operation. 

Matter  of  Denton,  1Z1  IS.  Y.  4:2%. 
The  words  of  a  will  attached  to  a  gift  are  to  be  construed  accord- 
ing to  the  testator's  intention. 

Riher  v.  Leo,  133  IST.  Y.  519. 
Testator  directed  his  executors  and  trustees  to  set  apart  and  in- 
vest a  sum  certain  or  one-third  of  the  personal  estate,  as  his 
widow  might  elect,  in  writing,  and  to  pay  her  the  income  thereof 
during  her  life ;  held,  that  an  election  so  made  by  her  would  not 
relate  back. 

Dudos  V.  Bermsr,  186  N.  Y.  560. 
Kor  is  the  widow  in  such  case  entitled  to  claim  legal  interest  upon 
the  sum  specified,  where  that  amount  has  not  been  earned  by 
the  trust  of  which  she  has  had  the  management.  Id. 

Where  a  will  indicates  an  intent  to  devise  certain  remainders  after 
the  termination  of  a  trust,  a  direction  that  the  trusts  convey, 
transfer,  pay  over  and  deliver  to  the  remaindermen  is  not  the 
foundation  of  the  title  of  the  devisees. 

Campbell  v.  StoTces,  142  1!^.  Y.  23. 
The  limitation  in  1860,  chapter  360,  of  the  right  of  benevolent 
societies  to  take  to  one-half  of  the  estate  requires  the  will  to  be 
read  as  if  the  statute  restriction  was  a  part  of  it. 

Matter  of  Walker,  136  IST.  Y.  20. 
A  devise  in  fee  to  testator's  widow,  held,  to  confer  on  her  a  power 
to  dispose  of  the  property  by  will. 

Matter  of  Ga/rdner,  140  IS".  Y.  122., 
It  seems  that  such  power  to  dispose  is  not  qualified  by  words  ex- 
pressing an  expectation  that  if  the  widow  makes  the  will,  the 
entire  property  shall  not  go  out  of  testator's  own  family.      Id. 
Will  in  construction  of  which,  held,  that  there  was  no  ambiguity 
in  the  will  which  called  for  the  admission  of  any  evidence. 

Bradhurst  v.  Field,  135  JST.  Y.  564. 
Where  the  gift  of  the  immediate  income  is  made  it  indicates  an 
intention  to  vest  the  corpus  from  which  such  income  was  de- 
rived. Sohermerhorn  v.  Cotting,  131  N.  Y.  48. 
The  power  of  alienation  may  be  suspended  for  period  of  two  lives 
in  being.  Id. 
Where  the  income  and  principal  is  given  equally  from  one  fund 
to  be  kept  intact,  several  and  mdependent  trusts  may  be  created. 

Id. 
A  codicil  will  not  operate  beyond  the  clear  import  of  its  language. 

Viele  V.  Keeler,  129  IST.  Y.  190. 
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Legacies  bequeathed  in  a  will  of  personalty  only  cannot  become 
a  charge  upon  realty  afterwards  acquired. 

Morris  v.  SicUy,  133  E".  Y.  456. 

Personal  property  is  subject  to  the  law  of  the  owner's  domicile. 

Cross  V.  U.  S.  Trust  Co.,  131  N.  Y.  330. 

Where  the  illegal  provisions  creating  trusts  in  a  will  cannot  be 
separated  from  the  legal,  the  entire  will  is  invalid.  Id. 

A  cause  of  action  or  right  to  property  created  by  statute  of  an- 
other state,  if  similar  in  character  to  one  in  this  state,  may  be 
enforced  in  this  state.  Id. 

A  trust  created  in  another  state  under  provisions  similar  to  those 
of  this  state  is  not  presumed  invalid.  Id. 

An  action  cannot  be  maintained  in  this  state  to  declare  invalid  a 
testamentary  disposition  of  personalty  made  in  another  state. 

Id. 

In  construing  wills  the  court  may  transpose,  reject  or  insert  words 
so  that  it  will  express  the  intention  of  the  testator. 

Starr  v.  8ta/rr,  132  IST.  Y.  154. 

This  rule  applied  to  give  executors  power  to  rent  the  whole 
premises.  Id. 

A  will  providing  for  vesting  of  estate  at  certain  time  of  age  of  de- 
visee, considered. 

Dimrwich  v.  Patterson,  142  N.  Y.  322. 

Where  the  power  of  alienation  is  unlawfully  suspended  the  trust 
is  void.  Matter  of  Christie,  133  E".  Y.  4Y3. 

The  express  restraint  on  the  power  of  sale  cannot  be  stricken  out 
to  support  the  trust.  Id. 

Prior  to  1830  a  person  could  only  devise  such  lands  as  he  was  seized 
and  possessed  of  at  time  of  publishing  his  will. 

Bodge  v.  Gallatmi,  130  K  Y.llT. 

If  he  were  in  possession  under  a  contract  to  purchase,  such  rights 
would  pass  by  a  subsequent  devise.  Id. 

A  controversy  as  to  amount  due  upon  executory  contract  to  pur- 
chase would  not  prevent  passing  the  real  estate  by  devise.    Id. 

A  devise  of  the  residuary  estate  gives  an  equitable  title  to  lands 
acquired  after  publication  of  will.  Id. 

A  direction  to  pay  all  just  and  legal  demands  is  of  itself  insuffi- 
cient to  charge  the  personalty  with  the  principal  or  interest  of 
the  mortgage  debts.         Carpenter  v.  Ca/rpenter,  131  N.  Y.  101. 

Where  the  will  reserved  the  homestead  for  use  of  certain  chil- 
dren without  limitation  as  to  time,  they  take  it  subject  to  the 
right  of  occupancy.  -"*• 

General  rule  is  that  the  death  referred  to  in  a  will  is  mtended  to 
mean  a  death  in  the  testator's  lifetime. 

Matter  of  Tienhen,  131  K  Y.  391. 

Equitable  conversion  is  adopted  only  where  it  is  a  needed  element 
to  determine  ownership.  -'<*• 
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Trustee  under  a  will  takes  a  legal  estate  commensurate  with  the 

equitable  estate.  Id. 

A  devise  to  executors  during  the  life  of  testator's  wife  does  not 

vest  the  entire  legal  estate  in  the  trustees.  Id. 

Immediate  possession  of  real  estate  not  required  to  secure  widow's 

annual  income,  should  be  given  to  the  children.  Id. 

The  general  rule  is  controlled  by  evident  intent  of  the  testator. 

Mead  v.  Maien,  131  N.  Y.  255. 
The  gift  of  income  is  the  gift  of  the  property  when  there  is  no 
limitation  of  time  attached. 

Matter  of  Smith,  131  IST.  Y.  239. 

Gift  of  income  followed  by  gift  of  property  on  the  happening  of 

a  contingency,  is  gift  oi  income  for  intermediate  period  only. 

fd. 
Sale  of  property  under  an  implied  power  of  sale  is  valid. 

Zeggett  v.  Mrth,  132  IST.  Y.  7. 

Where  the  nature  of  the  estate  is  indicated  by  her  death  it  is  a 

life  estate.  Id. 

An  expectant  estate  is  not  void  because  it  is  liable  to  be  defeated. 

Id. 
Accumulations  for  more  than  two  lives  in  being  are  invalid. 

Greer  v.  Chester,  131  IST.  Y.  629. 
Provisions  authorizing  a  sale  or  mortgage  of  lands  will  not  be 
deemed  to  create  a  trust. 

/Stemhardt  v.  Ctmningham,  130  N.  Y.  292. 

Y.  WHO  TAKE. 

Where  testator  left  no  heirs-at-law,  a  devise  of  "  dower  right " 
conveys  the  fee  in  an  undivided  third  of  real  estate. 

Schult  V.  Moll,  132  ]Sr.  Y.  122. 

Upon  the  death  of  one  holding  such  "  dower  right "  the  property 
devolved  in  equal  shares  upon  her  daughters.  Id. 

The  law  favors  a  construction  which  will  prevent  partial  intes- 
tacy. Id. 

The  fact  of  making  a  will  raises  a  strong  presumption  that  the 
entire  estate  is  disposed  of.  Id. 

A  valid  devise  or  bequest  may  be  limited  to  a  corporation  non 
esse  provided  it  be  erected  within  the  time  limited  for  vesting 
of  future  estates.  Tilden  v.  Oreen,  130  N.  Y.  29. 

Where  the  residuary  estate  is  devised  to  the  executors  in  trust, 
and  they  cause  an  institution  to  be  incorporated,  and  convey  to 
it,  such  action  does  not  validate  the  trust.  Id. 

Where  a  widow  takes  a  life  estate  with  power  to  sell,  she  is  enti- 
tled to  sell  without  notice  to  her  co-executrix. 

Matter  of  Blauvelt,  131  IST.  Y.  249. 

The  latter  is  not  chargeable  with  negligence  in  permitting  the 
widow  to  receive  the  proceeds.  Id. 
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The  widow  was  not  liable  for  losses  upon  an  accountine  as  execu- 
trix. ^  j^ 

The  proceeds  of  sale  took  the  place  of  the  realty.  Id 

A  grantee  is  entitled  to  a  marketable  title. 

Harris  v.  Stride,  132  N.  Y.  392. 
In  order  to  effect  the  due  execution  of  a  power  there  must  be  a 
substantial  compliance  with  its  terms.  Id 

The  word  "  issue  "  used  in  the  will,  construed. 

Chwatal  V.  Schreiner,  148  N.  Y.  683. 
Meaning  of  word  "  uses  "  considered.  Id. 

Where  final  distribution  is  to  be  made  among  a  class,  the  benefits 
must  be  confined  to  those  who  answer  to  the  description. 

Matter  of  Baer,  14T  N.  Y.  348. 
Case  where  bequests  were  void  and  amount  thereof  passed  to  the 
residuary  legatees  and  not  to  the  next  of  kin. 

Carter  v.  Board  of  Education  of  the  Presbyterian  Church, 
144  KY.  621. 
All  the  beneficiaries  must  join  in  the  election  to  take  the  land  in 
its  uncontroverted  form  when  executors  are  empowered  to  sell. 

McDonald  v.  CHara,  144  JST.  Y.  566. 
A  devise  for  life,  with  full  power  to  devise,  vests  the  absolute  fee 
in  the  devisee. 

Deegam,  v.  Wade,  144  JST.  Y.  573. 
The  will  of  a  testatrix  who  died  in  1882  gave  a  portion  of  her  es- 
tate to  defendant  upon  the  trust  and  confidence  that  he  would 
dispose  of  it  "  among  the  charitable  and  benevolent  institutions 

or  corporations  in  the  city  of as  he  shall  deem  proper." 

Held,  that  such  attempted  trust  was  unenforceable  for  failure  to 
designate  a  beneficiary  or  to  describe  a  class  or  kind  of  benefi- 
ciary to  whom  distribution  is  practicable  or  that  can  with  rea- 
sonable certainty  be  identified. 

Peojple  V.  Powers,  147  1^.  Y.  104. 
The  right  of  a  grantor  to  re-enter  for  breach  of  condition  subse- 
quently devolves  upon  his  heirs-at-law. 

TJjppington  v.  Corrigan,  151 1^.  Y.  143. 
A  will  construed  that  brothers  and  sisters  took  only  in  case  sons 
died  without  heirs  of  the  body  them  surviving. 

Matter  of  Moore,  152  K  Y.  602. 
Circumstances  under  which,  held,  that  the  son  of  the  sister  who 
died  previous  to  the  execution  of  the  will  was  not  included  in 
the  devise. 

Matter  of  Allen,  161 IST.  Y.  243. 

Circumstances  under  which,  held,  that  a  clause  providing  that 

residue  of  real  estate,  if  any,  should  go  to  testator's  heirs-at-law 

in  the  same  proportion  as  if  he  had  died  intestate,  was  only 

effective  if  the  wife  died  before  testator. 

Moffett  V.  Elmendorf  152  IST.  Y.  475. 
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A  devise  to  testator's  aunt  and  cousins  in  equal  shares  is  not  de- 
vised in  a  class,  but  as  to  certain  devisees  as  tenants  in  common. 

Id. 

The  right  of  a  residuary  devisee  of  an  undivided  share  to  sell  or 
mortgage  his  interest  is  not  cut  off  by  the  existence  of  a  naked 
power  of  sale  in  the  executors  for  the  purposes  of  payingdebts. 

Drake  v.  Faige,  127  K  Y.  562. 

Omission  of  name  of  a  son  of  the  testator  as  a  recipient  of  a  por- 
tion of  the  income  of  the  trust  estate  did  not  justify  the  rejec- 
tion of  the  will. 

Matter  of  Forbes,  affirmed  without  opinion  in  128  IS".  T.  640. 

Upon  the  death  of  a  child  under  the  age  of  30,  legacy  to  be  hers 
absolutely  then,  passed  immediately  to  her  next  of  kin  or  lega- 
tees. Matter  of  Murphy,  IM  K  Y.  557. 

The  executor  of  one  entitled  to  a  legacy  has  a  right  to  receive  it 
for  the  purposes  of  administration,  notwithstanding  the  fact 
that  a  child  of  his  testatrix  was  bom  after  the  making  of  the 
will,  which  made  no  provision  for  it.  Id. 

Where  one  of  the  three  residuary  legatees  corporations  had  not 
become  incorporated  at  the  time  of  testator's  death,  held,  that 
its  one-third  of  the  residuary  estate  passed  to  the  heirs  and  next 
of  kin  as  in  case  of  intestacy. 

Booth  V.  BofpUst  Chv/rch  of  Christ,  126  E".  Y.  215. 

Case  in  which,  held,  that  a  gift  was  vested  in  each  of  the  benefi- 
ciaries although  they  were  not  to  receive  their  share  until  after 
the  death  of  the  person  named. 

Matter  of  Ga/rdmsr,  140  N.  Y.  122, 

A  wiU  directed  the  devise  of  the  testator's  estate  "  among  my 
heirs-at-law,  in  accordance  with  the  laws  of  the  state  of  New 
York,  applicable  to  persons  who  die  intestate,"  construed,  that 
the  intent  of  the  testator  was  to  distribute  his  property  as  in 
case  of  intestacy.  Lamton  v.  CorUes,  127  JN".  Y.  100. 

The  capacity  of  the  legatee  to  take  a  bequest  depends  upon  the 
law  of  its  domicil.  Bequest  to  a  "  community  "  in  the  Grand 
Duchy  of  Baden  sustained  as  it  possesses  right  of  self-govern- 
ment and  could  take  property.   Matter  of  Huss,  126  N.  Y.  537. 

It  is  only  in  the  case  of  an  absolute  devise  or  bequest  to  one,  and 
in  case  of  his  death  to  another,  that  the  words  of  survivorship 
are  construed  to  refer  to  the  time  of  the  death  of  the  testator. 

Mulla/rhy  v.  Sulliman,  136  IST.  Y.  227. 

In  a  bequest  of  the  residuary  estate  to  testator's  six  children, 
words,  "  and  if  any  of  my  said  children  should  die  without 
leaving  any  descendant,  then  to  pay  over  the  capital  of  such 
child's  share  to  his  or  her  surviving  brothers  and  sisters,"  held, 
"brothers  and  sisters"  did  not  include  issue  of  a  brother  or 
sister  who  had  died  during  the  lifetime  of  a  child  dying  with- 
out descendants.  Id. 
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The  rule  that  courts  favor  a  construction  which  will  permit  the 
children  of  a  deceased  child  to  take,  has  no  application  in  a  case 
where  the  language  of  the  will  is  plain  and  where  the  intention 
of  the  testator  is  so  clearly  expressed  as  to  leave  no  room  for 
construction.  Jd. 

In  its  general  sense,  unconfined  by  any  indication  or  intention  to 
the  contrary,  the  word  "  issue  "  includes  in  its  meaning  all  de- 
scendants. Drake  v.  Drake,  134  N.  Y.  220. 

A  power  of  appointment  to  all  or  any  or  either  of  testator's  sisters, 
"  or  to  all  or  any  or  either  of  the  lawful  issue  of  my  said  sisters," 
construed.  Id. 

An  acceptance  by  a  widow  of  the  provision  in  a  will,  "  in  full  satis- 
faction of  dower,"  will  bar  her  claiming  a  share  in  lapsed  lega- 
cies. Matter  of  Hodgman,  140  In.  Y.  421. 

The  rule  that  in  case  of  a  devise  to  one  in  fee,  and  in  case  of  his 
death  to  another,  the  death  referred  to  will  be  construed  to  be 
death  in  testator's  lifetime,  considered,  and  held  not  to  apply 
where  date  other  than  testator's  death  is  fixed  for  distribution. 

Matter  of  Baer,  147  JST.Y.  348. 

Where  an  unincorporated  society  subsequently  becomes  incorpo- 
rated it  may  take  a  gift  of  real  property. 

Lougheed  v.  Dykemam^s  Ba/ptist  Church,  129  N".  Y.  211. 

A  testator  may  so  provide  for  the  future  vesting  of  the  title  in 
his  devisees,  that  in  the  meanwhile  it  will  vest  in  his  heirs  by 
operation  of  law.  Id. 

When  the  word  "  issue  "  in  a  deed  or  will  has  the  same  meaning 
as  "  descendants."  Soper  v.  Brown,  136  N.  Y.  244. 

Where  testator  devised  property  in  trust  for  his  daughter,  and 
upon  her  death  to  her  lawful  issue,  and,  in  default  of  issue,  then 
to  all  his  grandchildren,  held,  grandchildren  and  great-grand- 
children of  daughters  took  to  the  exclusion  of  testator's  other 
grandchildren.  Id. 

It  is  a  settled  rule  that  where  a  will  is  capable  of  two  construc- 
tions, one  of  which  would  exclude  the  issue  of  a  deceased  child, 
and  the  other  permit  such  issue  to  participate  in  a  remainder 
limited  upon  a  life  estate  given  to  the  ancestor,  the  latter  should 
be  adopted.  -^• 

A  gift  over  of  a  share  directed  to  be  held  in  trust  for  a  grandson, 
upon  his  death  without  issue,  among  testator's  surviving  chil- 
dren and  the  lawful  issue  of  those  who  shall  have  died  "in 
the  same  manner  as  hereinbefore  provided,"  held,  to  require 
an  absolute  division  upon  the  contingency  indicated. 

Dudos  V.  Benner,  136  N.  Y.  560. 

A  bequest  to  an  executor  to  carry  out  the  wishes  of  testator  is  not 
an  unconditional  gift  to  such  executor. 

Matter  of  Ingersoll,  131  JN.  1.5(3. 

A  gift  in  a  will  of  "  the  money  of  my  husband's  estate  now  be- 
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longing  to  me,"  where  testatrix's  husband  had  recently  died, 
and  his  estate  was  in  course  of  administration,  construed. 

Sweet  V.  Burnett,  136  N.  Y.  204. 
Next  of  kin  in  a  will  does  not  include  a  wife  although  followed 
by  a  reference  to  the  intestate  succession  laws. 

Piatt  V.  MicUe,  137  N.  T.  106. 
A  will  under  which,  held,  that  the  reference  to  death  of  a  son  with- 
out issue  related  to  such  death  in  the  lifetime  of  testator. 

Stolees  V.  Weston,  142  X.  Y.  433. 

The  law  favors  equality  among  children  in  the  distribution  of 

estates.  _        _  Id. 

Property  devised  to  "  my  heirs  and  my  said  wife's  heirs,  their 

heirs  "and  assigns  forever,  share  and  share  alike,"  gave  to  heirs 

per  capita  and  notjper  sUrpes. 

Bisson  V.  West  Shore  B.  B.  Co.,  143  IST.  Y.  125. 

Held,  also,  that  the  time  when  the  life  estate  terminated  was  the 

time  when  the  gift  to  the  remainderman  took  effect  and  when 

the  persons  who  were  to  share  as  heirs  could  be  ascertained 

only  at  the  termination  of  the  life  estate.  Id. 

A  gift  to  a  class  in  a  will  construed. 

Matter  of  Seebech,  140  'E.  Y.  241. 
The  term  children  construed. 

Matter  of  Truslow,  140  IST.  Y.  599. 

Language  should  not  be  strained  to  work  out  a  result  favorable 

to  the  issue  of  a  deceased  child.  Id. 

Direction  of  testator's  will  that  funds  set  apart  for  the  benefit  of 

each  of  his  three  children  should,  upon  death  of  any  one,  be 

divided  among  the  surviving  children,  held,  explicit  and  entitled 

survivor  to  tEike  the  entire  property.  Id. 

Case  in  which,  held,  that  such  shares  should  be  divided  between 

the  last  surviving  child  and  grandchildren.  Id. 

Property  devised  to  a  son,  with  a  provision  to  dispose  of  the  same 

to  his  children,  vests  the  property  in  the  children  on  the  death 

of  the  son,  although  he  left  no  will. 

Smith  V.  Floyd,  140  E".  Y.  337. 
Where  a  devise  fails  for  any  cause  the  heir  will  inherit. 

Gallagher  v.  CrooTcs,  132  X.  Y.  338. 

The  term  "relations"  when  used  in  wills  relating  to  personalty 

only,  embraces  persons  within  the  Statute  of  Distributions.   Id. 

A  legacy  to  a  creditor  is  not  to  be  deemed  in  satisfaction  of  his 

debt  unless  it  so  appears. 

Sheldon  v.  Sheldon,  133  N.  Y.  1. 
Where  realty  is  to  be  divided  among  grandchildren  after  death 
of  testator's  widow,  a  child  born  before  her  death  is  included. 

Rotali/ng  v.  Marsh,  132  IST.  Y.  29. 

The  refusal  of  widow  to  accept  provision  made  for  her  did  not 

affect  such  child's  right.  Id. 
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A  gift  to  a  class  of  persons  rests  on  the  intention  of  the  testator 
and  applies  whether  the  legacy  is  vested  or  future.  ' 

rp,  ..u      n  •    .  ^  J^atter  of  Smith,  in-S.Y.2Z9. 

ihose  of  the  class  existing  at  the  death  of  testator  take  a  vested 

interest  subject  to  let  in  after-born  persons  of  that  class,  living 

when  the  division  is  made.  /J" 

In  the  other,  the  happening  of  the  event  determines  both  the 

vesting  and  the  persons  entitled  thereto.  Id. 

An  intention  to  include  unborn  grandchildren  may  be  negatived 

m  the  face  of  the  will.  j^^ 

Witness;  See  Affidavit;  JEhidence ;  Practice. 
I.  Competency. 

1.  Generally. 

2.  Of  Contracts. 

3.  Of  Parties  and  other  Interested  Persons. 

4.  Of  Husband  and  Wife.    ' 

5.  As  to  Transactions  with  Deceased. 

II.  Ceedibility. 
III.  EiTLES  FOE  Examination. 

1.  In  Chief. 

2.  Cross-Examination. 

3.  Privileges  of  Witness. 

I.  COMPETENCY. 

1.  Generally. 

Witness  is  not  competent  to  testify  as  to  the  reputation  of  an- 
other unless  he  first  is  shown  to  have  knowledge  of  it. 

Carlson  v.  Winterson,  147  N.  Y.  652. 
Where  an  objection  to  the  competency  of  witness  need  only  be 
taken  once.  Id. 

A  witness  must  be  first  shown  to  be  familiar  with  the  handwrit- 
ing of  the  party  before  he  may  testify  as  to  whether  the  writ- 
ing was  that  of  the  party  or  not. 

People  V.  Corey,  148  JST.  Y.  476. 
A  physician  may  testify  as  to  the  diseases  for  which  he  treated 
the  insured  under  section  834  of  the  Code. 

Pedmond  v.  Industrial  Benefit  Ass^n,  150  IST.  Y.  167, 
Evidence  of  handwriting  by  experts,  considered. 

People  V.  Murphy,  135  JST.  Y.  450. 
A  person  who  has  conducted  first-class  boarding-houses  in  the 
same  city  is  competent  to  testify  to  value  of  services  of  a  house- 
keeper. EdgecoTub  v.  Buckliout,  146  N.  Y.  332. 
Upon  the  trial  of  an  indictment  for  murder  a  physician,  who 
was  sent  by  the  prosecution  to  examine  the  prisoner  as  to  his 
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sanity,  was  permitted  to  testify  to  what  he  stated  to  the  wit- 
ness about  the  killing,  held,  that  this  was  within  statutory 
prohibition.  People  v.  SUney,  137  N.  Y.  570. 

Evidence  as  to  conversation  held  with  a  person  regarding  a  third 
party  disallowed. 

Warner  v.  Press  PuhUshmg  Co.,  132  JS".  T.  181. 
One  who  is  not  an  expert  may  testify  that  a  substance  is  blood. 

People  v.  Burgess,  IbZ  N.  Y.  561. 
A  principal  debtor  is  not  so  interested  as  to  be  disqualified  from 
testifying  in  behalf  of  his  guarantor  as  to  conversations  with 
the  deceased.  Beakes  v.  Da  Cunha,  126  N".  Y.  293. 

Where  the  testimony  of  the  attorney  would  have  been  compe- 
tent in  an  action  between  persons,  it  is  also  competent  in  an 
action  between  their  personal  representatives. 

HurVmrt  v.  Hwlbwrt,  128  I^.  Y.  420. 
Where  no  objection  is  specifically  made,  a  physician  may  testify 
as  to  condition  of  witness  at  a  certain  period. 
Patten  v.  United  Life  &  Accident  Ins.  Assoc,  133  N,  Y.  450. 
It   seems   that   the  testimony   was  admissible  as   against  such 
specific  objection.  Id. 

A  physician's  certificate  of  death  of  an  insured  is  not  ren- 
dered inadmissible  in  behalf  of  the  company  in  a  subsequent 
action  to  recover  the  insurance  money. 

Buffalo  Loam,,  Trust,  etc.,  v.  Knights  Tem/pla/r  &  Masonic 
Mut.  Aid  Asso.,  126  IST.  Y.  450. 
A  physician  may  testify  to  the  mental  condition  of  a  person 
where  he  confines  his  answers  to  such  knowledge  and  informa- 
tion as  he  obtained  when  the  person  was  not  his  patient. 

Fisher  v.  Fisher,  129  K  Y.  654. 
Hostility  of  a  witness  may  be  shown  by  any  competent  evidence. 

People  V.  iBroohs,  131  K  Y.  321. 
It  is  not  necessary  that  he  be  first  examined  as  to  his  hostility. 

The  extent  to  which  such  an  examination  may  go  is  in  the  discre- 
tion of  the  court.  Id. 
Accumulative  evidence  of  hostility  is  not  ground  for  reversal. 

Id. 

2.  Of  Convicts. 

How  the  testimony  of  an  aoooniplice  cannot  be  discredited. 

People  V.  Mayhew,  150  JST.  Y.  346. 
When  the  defendant  in  a  criminal  case  elects  to  become  a  witness 
he  is  not  to  be  deemed  compelled  to  be  a  witness  against  him- 
self ;  and  the  extent  to  which  disparaging  questions  may  be 
put  to  him  is  in  the  discretion  of  court. 

People  V.  Wehster,  139  N.  Y.  73. 

3.  Of  Parties  and  other  Interested  Persons. 

Whether  a  plaintiff  in  partition,  seeking  to  avoid  a  will  of  her 
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father  for  undue  influence  exercised  by  one  of  the  defendants 
is  competent  to  testify  as  a  witness  as  to  a  conversation  which 

she  overheard  between  the  deceased  and  such  defendant 

query.  Petrie  v.  Fetrie,  126  N.  Y.  683. 

In  an  action  for  absolute  divorce  the  testimony  of  plaintiff  as  to 
the  charges,  though  incompetent  under  section  831  of  the  Code 
must  be  received.  McCa/rthy  v.  McCarthy,  143  JST.  Y.  235^ 

The  fact  that  the  witness  is  a  brother  of  plaintiff  and  occupies 
the  same  position  in  regard  to  another  claim  of  similar  nature 
will  not  disqualify  him  from  testifying. 

Lyon  V.  Richer,  141  N.  Y.  225. 

In  an  action  by  the_  grantee  in  a  deed  executed  by  a  deceased 
person  to  recover  its  possession  from  a  third  person  to  whom 
such  grantor  is  alleged  to  have  delivered  it  for  the  plaintiff, 
defendant  cannot  testify  to  what  took  place  between  him  and 
grantor  regarding  delivery  of  deed  to  plaintiff.  M. 

Proof  on  behalf  of  plaintiff  of  declarations  of  deceased  grantor, 
made  at  a  different  time  will  not  open  the  door  for  the  admis- 
sion of  the  latter.  Id, 

In  an  action  of  ejectment  the  plaintiff's  mother  was  competent 
to  testify  to  her  marriage  with  defendant's  ancestor  prior  to 
plaintiff's  birth  for  the  purpose  of  establishing  plaintiff's  title 
as  heir-at-law.  Msenlord  v.  Clum,  126  I^.  Y.  552. 

4.  Of  Husband  and  Wife. 

Where  the  husband  is  an  interested  party,  he  is  an  incompetent 
witness.  Luetchjord  v.  Lord,  132  JST.  Y.  465. 

Where  the  husband  sues  by  virtue  of  his  common-law  right  to 
wife's  services,  her  testimony  is  admissible. 

Porter  v.  D%mn,,  131  N.  Y.  314. 

The  provisions  of  Penal  Code,  section  715,  against  husband  and 
wife  being  compelled  to  disclose  confidential  communications, 
do  not  leave  the  matter  entirely  to  the  discretion  of  the  wit- 
ness, but  the  other  party  interested  may  object  to  any  such 
communications.  People  v.  Wood,  126  IST.  Y.  249. 

5.  As  to  Transactions  with  Deceased. 

When  an  executor  is  precluded  by  section  829  of  the  Code  from 

testifying  on  the  settlement  of  his  accounts,  as  against  contest- 

'  ing  residuary  legatees.  Matter  of  Smith,  153  N".  Y.  124. 

A  note  of  a  decedent  is  not  "  testimony  of  a  deceased  person," 

within  the  meaning  of  section  829  of  the  Code. 

Matter  of  CalUster,  153  JST.  Y.  294. 
A  tenancy  by  the  curtesy  initiate  in  lands  which  the  wife  has 
the  legal  right  to  sell  does  not  make  the  husband  a  person  in- 
terested so  as  to  render  him  incompetent  under  section  829  of 
the  Code  as  a  witness  after  the  death  of  the  wife  in  a  suit  to 
foreclose  a  mortgage,  even  if  he  joined  in  the  mortgage. 

Al^amf  Cownty  Smings  Bk.  v.  McCa/rty,  149  JST.  Y.  71. 
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A  question  as  to  a  personal  transaction  with  deceased,  disallowed. 

Sallade  v.  Gerlach,  132  N.  Y.  648. 

The  appellate  court  must  presume  that  the  preliminary  fact  was 
correctly  decided.  Id. 

A  son  of  the  deceased  not  a  party  to  the  action  with  no  interest 
in  the  agreement  is  not  incompetent,  under  section  829,  to  tes- 
tify to  conversations  had  with  his  father. 

Hirsh  r.  Auer,  146  JST.  Y.  13. 

Evidence  of  an  admission  by  defendant  as  to  an  agreement  made 
hj  him  with  a  deceased  person  is  not  incompetent  under  section 
829  of  the  Code.  Id. 

Under  section  829  of  the  Code  a  beneficiary  under  a  will  is  in- 
competent to  testify  as  to  the  conversation  between  testator 
and  attesting  witness.  Matter  of  JBernsee,  141  N.  Y.  389. 

A  witness  otherwise  disqualified  may  testify  to  a  conversation 
between  the  deceased  and  a  third  person  in  which  the  witness 
took  no  part  whatever.  O'Brien  v.  Weiler,  140  N.  Y.  281. 

The  release  by  one  plaintiff  of  his  interest  will  not  render  him 
competent  as  a  witness.  Id. 

Section  829  of  the  Code  recognizes  the  right  of  a  party  suing  an 
executor  to  testify  to  a  personal  transaction  between  him  and 
the  deceased  after  executor  has  testified  to  the  transaction. 

Martin  v.  Eillen,  142  JST.  Y.  140. 

In  such  cases  the  witness  cannot  explain  or  contradict  the  execu- 
tor's testimony  by  means  of  another  and  independent  transac- 
tion between  himself  and  deceased.  Id. 

A  witness  having  testified  to  conversation  with  defendant,  the 
introduction  by  plaintiff  of  letters  written  subsequently  to  the 
alleged  conversation  was  error.        Moot  v.  Borst,  142  N .  Y.  62. 

"What  will  not  authorize  a  defendant  to  testify  in  his  own  behalf 
as  to  his  own  transactions  with  the  deceased. 

Eogers  v.  Rogers,  153  N'.  Y.  343. 

What  does  not  authorize  a  defendant  to  testify  that  a  note  was  a 
gift  m^de  by  the  decedent.  Id. 

An  executor  may  be  examined  in  his  own  behalf  in  defense  of  a 
claim  against  the  estate.     McLaughlin  v.  Webster,  141 IST.  Y.  76. 

It  seems  that  such  testimony  by  the  executor  renders  the  plaintiff 
a  competent  witness  in  regard  to  the  same  transaction.         Id. 

II.  CREDIBILITY. 

The  rule  that  undisputed  testimony  of  a  witness  who  is  not  im- 
peached or  discredited  must  be  taken  by  the  jury  as  true,  does 
not  apply  in  criminal  cases. 

People  V.  Tuzchevjitz,  149  JST.  Y.  240. 

Where  there  is  a  clear  contradiction  between  the  testimony  of  a 
witness  and  his  sworn  answer  as  a  defendant  he  should  be  per- 
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mitted  to  testify  in  explanation  thereof  that  his  attorney  advised 
there  was  no  legal  difference.  Ferris  v.  Ra/rd,  135  IST.  Y.  354. 
Where  the  plaintiff  has  permitted  the  contradicted  evidence  to 
be  given,  it  is  then  too  late  to  object  to  the  explanation  as  pre- 
cluded by  the  answer.  J(]_ 
The  jury  is  not  bound  to  believe  the  party  testifying,  but  they 
may  do  so. 

ReidY.  Mayor,  etc.,  of  W.  T.,  affirmed,  139  N.  Y.  534. 

The  interest  which  a  witness  has  in  the  subject  of  the  controversy 

is  a  material  injury,  as  it  bears  upon  the  question  of  credibility. 

Matter  of  Snelling,  136  N.  Y.  515. 
The  general  counsel  of  a  woman  for  years,  ostensibly  acting  for 
her  in  negotiating  a  sale  of  land  without  informing  her  that  he 
is  acting  for  the  purchaser,  is  not  entitled  to  have  his  evidence 
given  equal  weight  with  her  testimony  where  she  is  sued  for 
specific  performance  by  purchaser. 

Palmer  v.  Goidd,  144  N.  Y.  671. 

How  a  foundation  of  impeachment  of  witness  must  be  laid  and 

what  it  must  contain.  People  v.  Youngs,  151  N.  Y.  210. 

It  is  not  competent  to  compel  witness  to  testify  even  that  he  has 

been  indicted.  Van  BoTckelen  v.  Berdell,  130  N.  Y.  141. 

A  party  cannot  impeach  the  credibility  of  his  own  witness. 

Hanlcinson  v.  Yantine,  152  N.  Y.  20. 
Evidence  as  to  threats  made  shortly  before  the  commencement  of 
the  action  is  admissible  as  affecting  credibility  of  party  making 
threats.  Lamb  v.  Laml,  146  N.  Y.  317. 

Where  it  is  made  to  appear  on  the  cross-examination  of  the  de- 
fendant that  he  has  been  confined  in  a  penitentiary,  it  is  proper 
to  show  the  nature  of  the  crime  for  which  he  was  imprisoned. 

CoA-lson  V.  WiMt^erson,  147  K.  Y.  652. 
The  fact  that  the  witness  was  a  customer  of  the  bank  and  trans- 
ferred to  it  the  note  in  suit,  is  not  sufficient  to  make  his  credi- 
bility a  question  for  the  jury. 

American  Exchange  Nat.  BTc.  v.  New    York  Belting  & 
PacUng  Co.,  148  N.  Y.  698. 
Where  the  alleged  fraudulent  vendor  of  chattels  testified   on 
behalf  of  the  vendee  on  support  of  the  good  faith  of  the  sale, 
he  may  properly  be  questioned  as  of  his  having  made  admis- 
sions contrary  to  the  evidence  he  has  thus  given. 

Beuerlien  v.  CLeary,  149  IS".  Y.  33. 

III.  EULES  FOE  EXAMINATIOK 

1.  In  Chief. 

When  it  is  error  for  court  to  charge  that  affidavit  does  not  con- 
tradict a  former  one.  Wendt  v.  Craig,  147  N.  Y.  697. 

An  offer  to  show  character  of  witness  on  cross-exaramatiOTi  will 
be  excluded.       Palmeri  v.  Manhattan  By.  Co.,  133  ]N.  Y.  261. 
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Evidence  to  impeach  a  witness  by  admissions  made  by  him  after 
he  has  testified  before  a  referee  cannot  be  admitted. 

McCullooh  V.  Dolson,  133  K  Y.  114. 
An  accused  person  becoming  a  witness  in  his  own  behalf  places 
himself  in  the  attitude  of  any  other  witness. 

People  V.  Tice,  131  JST.  Y.  651. 

2.  Cross-Examination. 

A  witness  may  be  re-examined  on  all  topics  on  which  he  has  been 
cross-examined,  although  such  cross-examination  related  to  in- 
admissible facts.  People  v.  Buchamam,  145  IST.  Y.  1. 

A  defendant  in  a  criminal  prosecution,  who  has  taken  the  stand 
in  his  own  behalf,  is  subject  to  the  same  rules  of  examination  as 
any  other  witness.  People  v.  MoCormich,  135  N.  Y.  663. 

It  is  proper  on  cross-examination  to  inquire  as  to  the  facts  stated 
on  a  former  trial  by  the  same  party. 

People  V.  Hoch,  150  N".  Y.  291. 

The  exclusion  of  evidence  called  for  by  questions  on  the  cross- 
examination  of  a  witness  on  the  trial  of  an  action  on  a  building 
contract,  as  to  whether  there  had  been  any  disagreement  be- 
tween him  and  the  architect,  held,  error. 

Ga/rnsey  v.  Rhodes,  138  N.  Y.  461. 

Where,  in  a  criminal  case,  defendant's  counsel  was  a  witness  in  his 
behalf,  held,  that  it  was  not  error  to  allow  the  prosecution  to 
show  on  cross-examination  that  he  had  a  wager  on  the  result 
of  the  trial.  People  v.  Pa/rker,  137  JST.  Y.  535. 

3.  EefresMng  the  Memory. 

The  constitutional  provision  that  no  person  shall  be  compelled  in 
a  criminal  case  to  be  a  witness  against  himself  should  receive  a 
liberal  application. 

People  ex  rel.  Taylor  v.  Forbes,  143  N.  Y.  219. 

A  witness  must  as  a  rule  be  allowed  to  judge  for  himself  as  to 
the  effect  of  his  answer.  Id. 

The  fact  that  he  has  denied  personal  participation  in  the  affair 
Concerning  which  he  is  interrogated  does  not  preclude  him  from 
asserting  his  privilege.  Id. 

A  party  calling  one  of  the  two  physicians  who  attended  him 
waives  privilege  by  section  834  of  the  Code  to  object  to  the 
testimony  of  the  other  as  to  the  transaction  where  both  at- 
tended.       Morris  v.  iT.  Y.  O.db  W.  E.  B.  Co.,^  148  N.  Y.  88. 

The  statutory  privilege  against  disclosure  by  physicians  was  not 
conferred  to  shield  a  person  charged  with  the  murder  of  the 
patient.  _  _  People  v.  Harris,  136  N.  Y.  423. 

A  waiver  in  an  application  for  insurance  of  the  provisions  of  sec- 
tion 834  of  the  Code  is  not  against  public  policy. 

Foley  V.  Royal  Arcanum,  151  N.  Y.  196. 

The  privilege  under  Code  Civil  Procedure  (§  835),  attaching  to  a 
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professional  communication  with  an  attorney,  does  not  apply  to 
a  case  where  two  or  more  persons  consult  him  for  their  mutual 
benefit.  Surlhurt  v.  Hurlbert,  128  IST.  Y.  420. 

Before  section  835  of  Code  has  any  application,  the  relation  of 
attorney  and  client  must  be  proved. 

Eosseau  v.  Bleau,  131  IST.  Y.  1T7. 

Where  the  relation  is  proven,  the  attorney  is  competent  to  prove 
delivery  of  deed  to  nim  for  the  purpose  of  delivering  it  to  an- 
other. Id. 

Work,  Labor  and  Services  ;  See  Contracts. 
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People  ex  rel.  Edison  General  Elec- 
tric Co.  V.  Barker,  141  N.  Y.  251 

2252,  2609 

People  ex  rel.  Edison  Electric  Il- 
luminating Co.  V.  Wemple,  129 

N.  Y.  664 2606 

V. ,  133  N.  Y.  617 3614 

People    ex   rel.    Edison    Electric 

Light  Co.  V. ,  148  N.  Y.  690. 

3361,  2608 

V.  Campbell,  138  N.  Y.  543  2609 

V. ,  148  N.  Y.  759.  .2265,  2611 

People  ex  rel.  Einsfeld  v.  Murray, 

149  N.  Y.  367..  ..2283,  3437,  2571,  2574 
People  ex  rel.  Equitable  Gas  Light 

Co.  V.  Barker,  187  N.  Y.  544. .. .  2612 

V. ,  144  N.  Y.  94.  .2262,  2611 

V. ,  144  N.  Y.  638.  .2263,  3611 

People  ex  rel.  Fairchild  v.  Preston, 
140  N.  Y.  549 2308,  2252 

People  ex  rel.  Fallon  v.  Wright, 

150  N.  Y.  444 2494,  2641 

People  ex  rel.  Fargo  v.  Eosendale, 

143  N.  Y.  670 2271,  2440 

People  ex  rel.  FoUett  v.  Fitch,  145 

N.  Y.  261 2227,  2418 

People  ex.  rel.  Fonda  v.  Morton, 

148  N.  Y.  156 2494,  3641 

People  ex  rel.  Forest  Commission 

V.  Campbell,  153  N.  Y.  51.  .3142, 

2214,  2315,  2574,  2614 
People  ex  rel.  Forsyth  v.  Court  of 

Sessions  of  Monroe,  141  N.  Y. 

288 3335,  3564 

People  ex  rel.  Fox  v.  Hayden,  133 

N.  Y.  198 2467 

People  ex  rel.  Goring  v.  Prest.,  etc., 

of  Village  of  Wappingers  Falls, 

144  N.  Y.  616 2311,  2439,  2641 

V.   Prest.    of   Wappingers 

Falls,  151  N.  Y.  386 2441 

People  ex  rel.  Gould  v.  Barker,  150 

N.  Y.  52 2611 

People  ex  rel.  Griffin  v.  Lathrop, 

142  N.  Y.  113  3220,  2495 

People  ex  rel.  Hamilton  Park  Co. 

V.  Wemple,  139  N.  Y.  240 2616 

People  ex  rel.  Hannan  v.  Board  of 

Health,   153    N.   Y.    513.    3330, 

8467,  2641 
People  ex  rel.  Harlan  &  HoUings- 
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worth  Co.  V.  Campbell,  139  N. 

Y.  68 2160,  3607 

People  ex  rel.  Harris  v.  Com'rs  of 

Land  Office,  149  N.  Y.  26.  .3440, 

2569,  2614 
People  ex  rel.  Hasbrouck  v.  Super- 
visors of  Dutchess,   135  N.   Y. 

523 3162,  3309,  2441 

People  ex  rel.  Hecker- Jones- Jevrell 

Milling  Co.  v.  Barker,  147  N.  Y. 

31 2216,  2261,  2362,  2611 

People  ex  rel.  Henderson  v.  Super- 
visors of  Westchester  Co.,  147 

N.  Y.  1 3233,  2272,  2809,  3575 

People  ex  rel.  Higgins  v.  Grant, 

128N.  Y.  620 2467 

People  ex  rel.  Hirsh  v.  Wood,  148 

N.  Y.  142 2310 

People  ex  rel.  Hoffman  v.  Board  of 

Education   of  New   York,    141 

N.  Y.  86 2177 

People  ex  rel.  Hoffman  v.  Board 

of  Education,  143  N.  Y.  62 2224 

People  ex  rel.  Huntington  v.  Cren- 

nan,  141  N.  Y.  239. . .  .3331,  2875, 

2439,  2573 
People  ex  rel.  Inebriate's  Home  v. 

Comptroller  of  Bklyn.,  152  N.  Y. 

399 2228,  2461,  2463 

People  ex  rel.  International  Nav. 

Co.  V.  Barker,  153  N.  Y.  98 2612 

People  ex  rel.  Johnson  v.  Produce 

Exchange,  149  N.  Y.  401 3186 

People  ex  rel.  Jordan  v.  Martin,  152 

n:  Y.  311 2214,  3518 

People  ex  rel.  Keene  v.  Bd.  of  Su- 
pervisors   of    Queens    Co.,    151 

N.  Y.  190 3305,  3373, 3384,  2601 

V.   Supervisors  of    Queens, 

143  N.  Y.  371 3205,  2234,  2440 

People  ex  rel.  Kittredge  v.  Mabie, 

142  N.  Y.  343 2642 

People  ex  rel.  Lawrence  v.  Fallon, 

152  N.  Y.  12. . .  .2233,  2378,  2375,  2437 
People  ex  rel.  Lehigh  Valley  R.  R. 

Co.  V.  City  of  Buffalo,  147  N.  Y. 

675 2207,  2468 

People  ex  rel.  Leo  v.  HiU,  136  N.  Y. 

497 2215,  2227,  3336,  2454 

People  ex  rel.  Le  Roy  v.  Foley,  148 

N.  Y.  677 2309,  2495,  2575,  2619 

People  ex  rel.  Lewis  v.  Brush,  146 

N.  Y.  60 3440,  3441.  2493 

People    ex    rel.    Lichtenstein   v. 

Hodgson,  126  N.  Y.  647. . .  .2302,  2518 
People  ex  rel.  Lovett  v.  Randall, 

151  N.  Y.  497 2495,  2574,  2620 

People  ex  rel.  Manhattan  R.  Co  v. 

Barker,  152  N.  Y.  417.  .2164, 2828, 

2264,  2612,  2614 

V. ,  146  N.  Y.  304. . .  3155, 

2262,  2330,  2610 
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People  ex  rel.  Marsh  v.  Campbell, 
143N.  Y.335 2617 

People  ex  rel.  Martin  v.  Gilon,  128 

N.  Y.  651 2213,  2469 

V.  Myers,  135  N.  Y.  465 2470 

People  ex  rel.  McClelland  v.  Rob- 
erts, 148  N.  Y.  360. . .  .2221,  2234, 

3494,  3495 

People  ex  rel.  McGrath  v.  Super- 
Yisors  of  Westchester,  139  N.  Y. 
644 3600 

People  ex  rel.  McMillan  v.  Super- 
visors of  Cayuga,  136  N.  Y.  381 

2589,  3605 

People  ex  rel.  Millard  v.  Roberts, 
151N.  Y.  540 3604 

People  ex  rel.  Mevers  v.  Masonic 
Guild  &Mut.  Benefit  Asso.,  136 
N.  Y.  615 2196 

People  ex  rel.  Miller  v.  Wurster, 
149  N.  Y.  549 2468,  2494 

People  ex  rel.  Mitchell  v.  Martin, 
143  N.  Y.  407 2468 

People  ex  rel.  Munro  v.  Board  of 
Canvassers  of  Onondaga,  129 
N.  Y.  469 2311 

People  ex  rel.  Municipal  Gas  Co.  v. 
Rice,  138  N.  Y.  151 3252 

People  ex  rel.  Nechamcus  v.  War- 
den of  City  Prison,  144  N.  Y. 
539 2329,  3334,  2518,  2573,  2573 

People  ex  rel.  N.  Y.  Hotel  &  Res- 
taurant Co.  v.  Barker,  140  N.  Y. 
487 2615 

People  ex  rel.  New  York  Phono- 
graph Co.  V.  Rice,  138  N.  Y.  591  3353 

People  ex  rel.  N.  Y.  Underground 
Ry.  Co.  V.  Newton,  126 N.  Y.  656  3165 

People  ex  rel.  Nichols  v.  Board  of 
County  Canvassers  of  Onondaga, 
129N.  Y.  395 2310 

People  ex  rel.  Noves  v.  Canvassers 
of  Chemung,  136  N.  Y.  392 2313 

People  ex  rel.  Oak  Hill  Assoc,  v. 
Pratt,  139  N.  Y.  68. .  .3213,  2461,  2608 

People  ex  rel.  Oakley  v.  Bleck- 
wenn,  126  N.  Y.  310 2469 

People  ex  rel.  O'Connor  v.  Adams, 

133  N.Y.  203 , 3230 

V.  Board  of  Supervisors  of 

Queens.  Co.,  153  N.  Y.  370.  .2169, 

2315,  2600 

People  ex  rel.  Onondaga  County 
Savgs,  Bk.  V.  Butler,  147  N.  Y. 
164 3373,  2598 

People  ex  rel.  O'Toole  v.  Board  of 
Excise  of  Brooklyn,  133  N.  Y. 
683 3849 

People  ex  rel.  Penn.  R.  R.  Co.  v. 
Wemple,  138  N.  Y.  1 8605 

People  ex  rel.  Piatt  v.  Rice,  144 
N.  Y.  349 2337,  2441 
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People  ex  rel.  Post  v.  Cross,  135 
N.Y.  536 2361 

People  ex  rel.  Pratt  Institute  v. 
Board  of  Assessors  of  Bklyn.  141 
N.  Y.  476 2608 

People  ex  rel.  Press.  Pub.  Co.  v. 
Martin,  142  N.  Y.  238 3215,  3312 

People  ex  rel.  Protestant  Episco- 
pal House  of  Mercy,  138  N.  Y. 
307 2324 

People  ex  rel.  Purdy  v.  Fitch,  147 
N;  Y.  355 2333,  2441,  2465,  2490 

People  ex  rel.  Ready  v.  Mayor  of 
Syracuse,  144  N.  Y.  63 2439,  2463 

People  ex  rel.  Reynolds  v.  Com- 
mon Council  of  Buffalo,  140 
N.  Y.  300 3389,2572 

People  ex  rel.  Ritzenthaler  v. 
Higgins,  151  N.  Y.  570. ..  .2195, 

2601,  2636 

People  ex  rel.  John  A.  Roebling's 
Sons  Co.  V.  Wemple,  138  N.  Y. 
582 2609 

People  ex  rel.  Root  v.  Board  of 
Supervisors,  146  N.  Y.  107..2305, 

3373,  3619 

People  ex  rel.  Sayles  v.  Fitzgerald, 
138N.Y.630 3440 

People  ex  rel.  Schwab  v.  Grant, 
126  N.  Y.  473 2191,  2461 

People  ex  rel.  Schultz  v.  Myer,  131 
N.  Y.  644 2251 

People  ex  rel.  Sears  v.  Tobey,  153 

N.  Y.  281 2330,  3336,  3333, 

2439,  2494,  2538 

People  ex  i-el.  Second  Ave.  R.  R. 
Co.  V.  Barker,  141  N.  Y.  196. . . .  2610 

People  ex  rel.  Seth  Thomas  Clock 
Co.  V.  Wemple,  133  N.  Y.  323. . .  2606 

People  ex  rel.  Sherwood  v.  Rice, 

129  N.  Y.  391 2311 

V.  State  Board  of  Canvass- 
ers, 129  N.  Y.  360 2234,  2311,  2439 

People  ex  rel.  Silkens  v.  McGlyn, 
181  N.  Y.  602 2346 

People  ex  i-el.  Singer  Mfg.  Co.  v. 
Wemple,  150  N.  Y.  46 2261,  2608 

People  ex  rel.  Southern  Oil  Com- 
pany V. ,  131 N.  Y.  64.  .2366,  2606 

People  ex  rel.  Stobo  v.  Eadie,  138 
N.  Y.  573 2254 

People  ex  rel.  Strough  v.  County 
Canvassers  of  Jefferson,  143  N. 
Y.  84 3334,  3571 

People  ex  rel.  Sturgis  v.  Fallon, 
153  N.  Y.  1 3333 

People  ex  rel.  Taylor  v.  Forbes, 
143  N.  Y.  319 3315,  3668 

People  ex  rel.  Thurber  Whyland  & 
Co.  V.  Barker,  141  N.  Y.  118. . .     2610 

People  ex  rel.  Tiffany  &  Co.  v. 
Campbell,  144  N.  Y.  166. . .  .2363,  3608 
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People  ex  rel.  Trustees  of  Jamaica 
V.  Supervisors  of  Queens,  131  N. 
Y.  468 2214 

People  ex  rel.  Union  Pacific  Tea 
Co  V.  Roberts,  145  N.  Y.  375. . . .  2608 

People  ex  i-el.  Union  Trvist  Co.  v. 
Coleman,  136  N.  Y.  433. . .  .2254,  3609 

People  ex  rel.  U.  S.  Trust  Co.  v. 
Barker,  137  N.  Y.  631 2610 

People  ex  rel.  Van  Hise  v.  Police 
Com'rs  of  Greenbush,  136  N.  Y. 
633 2467 

People  ex  rel.  Ward  v.  Roosevelt, 
151  N.Y.  369 3311 

People  ex  rel.  Warren  v.  Beck.  144 
N.  Y.  225  '. ...  2207 

People  ex  rel.  Weaver  v.  Van  De 
Carr,  150  N.  Y.  439 3574 

People  ex  rel.  Western  Electric  Co. 
v.  Campbell,  145  N.  Y.  587.3362, 

2263,  2608 

People  ex  rel.  Western  Union  Tel. 
Co.  V.  Dolan,  126  N.  Y.  166.2172, 

2612,  2613 

People  ex  rel.  Willson  v.  Trustees 
of  Mount  Vernon,  128  N.  Y.  657 

2439,  2495 

People  ex  rel.  Winans  v.  Adams, 
138  N.  Y.  129  3270 

People  ex  I'el.  Winchester  v.  Cole- 
man, 133  N.  Y.  379. .  .3251,  2253,  3608 

People  ex  rel.  ■  Witte  v.  Roberts, 
144  N.  Y.  234 2616 

People  ex  rel.  Wood  v.  Assessors 
&  Collector  of  Taxes,  etc.,  of 
B'klyn,  137  N.  Y.  201. . . , .  .2441,  2615 

People  ex  rel.  Woodhaven  Gas  Co. 
v.  Deehan,  153  N.  Y.  528..  .3375,  3461 

People  ex  rel.  Woodward  v.  Rosen- 
dale,  143  N.  Y.  126 2415,  2440 

People  ex  rel.  Wooster  v.  Maher, 
141  N.  Y.  330 2439 

People  ex  rel.  Wren  v.  Goetting, 
133  N.  Y.  569 3440 

People  ex  rel.  Young  v.  Straight, 

138  N.Y.  545 2311 

V.  Willis,  133  N.  Y.  383. . . .  3607 

People  V.  Adelphi  Club.  149  N.  Y.  5 

3222,  2349 

V.  Albow,  140  N.  Y.  130. . . .  2396 

V.  Alder,  140  N.  Y.  331 2396 

Altman,  147  N.  Y.  473.2176, 

3379,  2280,  2344,  2367,  3395 

V.  American  Loan  &  Trusst 

Co.,  150  N.  Y.  117 3167,  2266 

V.  American  Steam  Boiler 

Ins.  Co.,  147  N.  Y.  25 3415 

V.  Ballard.  136  N.  Y.  639. . .  3173 

V.  ,134  N.Y.  369..  2258, 

3263,  3266 

V.  Barberi,  149  N.  Y.  356 

2168,  3379,  3381,  2284,  2388,  2583 


People  V.  Barker,  153  N.  Y.  Ill 

3283,  3533 

V.  Barondess,  133  N.  Y.  649  2361 

V.  Bennett,  136  N.  Y.  482. .  2551 

V. ,  137  N.  Y.  601 3553 

V.  Binghampton  Trust  Co., 

139  N.  Y.  185 3636 

V.  Broadway  R.  R.  Co.,  126 

N.  y.  29 2253,  3265,  3573,  3598 

V.  Brooks,  131  N.  Y.  331 

3174,  3535,  2664 

V.  Buchanan,  145  N.  Y.  1 

2189,  2280,  2333,  2344,  2390,  3533,  2668 

V. ,  146  N.  Y.  364.  .2283, 

2384,  2390,  2596 
V.  BufEalo    Stone  and   Ce- 
ment Co.,  131  N.  Y.  140. . .  .2150,  2266 

V.   Burgess,  153  N.   Y.  561 

2178,  2277,  2278,  3379,  2384, 

3339,  2390,  2425,  2574,  2664 

V.  Bushwick  Chemical  Co., 

133  N.  Y.  694 2550 

V.  Cady,  143  N.  Y.  100.   ...  2312 

V.  Camp,  139  N.  Y.  87.2159,  2427 

V.   Cannon,   139    N.  Y.   33 

2204,  2231 

V. ,  139  N.  Y.  645.  .3208,  2597 

V.  Cassidy,  133  N.  Y.  612. . .  2346 

V.  Cole,  137  N.  Y.  530 2346 

V.  Commercial  Alliance  Life 

Ins.  Co.,  148  N.  Y.  563 2266 

V.  Connor,  126  N.  Y.  278. . .  2549 

V. ,  142  N.  Y.  130.  .2278,  2528 

V.  Conroy,  151  N.  Y.  543 

2174,  3284 

V. ,  153  N.  Y.  174.  .2174, 

2281,  2383,  3383,  2337,  2388 

V.  Constantino,  153  N.  Y.  24 

2173,  3381.  3382,  3384,  3388,  2396 

V.  Corey,  148  N.  Y.  476.2176, 

3383,  3284,  2341,  2344,  2389.  2532,  2663 

V.  Corner,  128  N.  Y.  640. . . .  2566 

V.   Cowan,   146  N.   Y.   348 

3191    2851 

V.  DeGrauw,  133N.  Y.  254.'  2636 

V.  Delfino,  189  N.  Y.  635. . .  2391 

V.   Dewey,   128  N.   Y.   606 

2175,  2367,  2424 

V.  Eichler,  143  N.  Y.  643. . .  3838 

V.  Equity  Gas  Light  Co. ,  141 

N.  Y.  332 2400 

V.  Ewer,  141  N.  Y.  129 2229 

V.  Fanning,  181  N.  Y.  659. .  2530 

V.  Panshawe,  137  N.  Y.  68 

2155,  2278,  2573 

V.  Featherly,  181  N.  Y.  597  2165 

V.  Feigenbaum,  148  N.  Y. 

636 2279,  2388 

V.  Fitch,  148  N.  Y.  71 .3372, 

3489,  3574,  2605 

V.  Fitohburg  R.  R.  Co.,  133 

N.Y.  239 2270 
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People  V.  Fitzthum,  137  N.  Y.  581 .  2391 

V.  Formosa,  131  N.  Y.  478 

3173,  3415,  3534 

V.  Foy,  138  N.  Y.  664 3283 

V.  Gallo,  149  N.  Y.  106.3384, 

3389,  3487 

V.  Gardner,   144  N.  Y.  119 

2378,  3383,  2344,  3860,  3526 

V.  Geoghan,  138  N.  Y.  677.   3391 

V.  Giles,  152  N.  Y.  136.3153, 

2319,  3383 

V.    Girard,   145  N.   Y.   105 

2144,  3233,  2363,  2573,  3643 

V.  Hamilton,  137  N.  Y.  531.  3391 

V.  Hampton,  144  N.  Y.  639 

3280,  3389 

V.  Harris,  136  N.  Y.  423 

2339,  2343.  2346,  2391,  2668,  3534 

V.  Havnor,  149  N.  Y.  195 

3195,  2333,  2575,  2600 

V.  Hawker,  152  N.  Y.  234 

2229,  3278,  2380 

V.  Hayes,  140  N.  Y.  484.3232, 

3505,  3529,  3534 

V.  Herrman,  149  N.  Y.  190 

2273,  2417 

V.  Hooh,  150  N.  Y.  291.2171, 

2238,  3377,  3379,  2383,  2383, 
2384,  3336,  2388,  2525,  3532,  3668 

V.  Hughes,  137  N.  Y.  39 

3155,  3178,  3360,  3536,  3533 

V.  Johnson,  139  N.  Y.  358 

2346,  2390 

V.  ,  140  N.  Y.  350 

2323,  2390,  3532 

V.  Jugigo.  138  N.  Y.  589. . .  3189 

V.  Kane,  131 N.  Y.  111.2438, 

2529,  3550 

V. ,  143  N.  Y.  366.  .3178,  2438 

V.  Kerrigan,  147  N.  Y.  210.  2389 

V.  Kief,  126  N.  Y.  661 2345 

V.  Kraft,  148  N.  Y.  631 2334 

V.  Larubia,  140  N.  Y.  87 

2180,  3347 

V.  Laurence,  137  N.  Y.  517 

2177,  2396,  2433 

V.  Leach,  146  N.  Y.  393.3383,  3390 

V.   Ledwon,   1.53  N.   Y.   10 

3174,  2177,  3379,  2388 

V.  Leonardi,  143  N.  Y.  360 

3179,  3390 

V.  Loppy,  138  N.  Y.  639. . . .  3176 

V.  Lowndes,  130  N.  Y.  455. .  2497 

V.  Madison  Square  Bk..  142 

N.  Y.  644 2455 

V.   Martell,   138  N.   Y.  595 

3343,  2526 

V.  Mayhew,  150  N.  Y.  346 

2279,  3381,  3388,  2664 

V. ,  151  N.  Y.  607 3164 

V.   McClure,   148  N.  Y.   95 

3279,  3384,  2344 


People  V.  McCormick,  135  N.  Y.  663  2668 

V.  McGonegal,  186  N.  Y.  62 

3150,  3168,  3526 

V.  McKane,  143  N.  Y.  455 

3327,  2274,  2312,  2336,  3343,  2345 

V.    McLaughlin,   150   N.  Y. 

365.. 2155,  3280,  2284,  2321,  2347, 

2385,  2426 

V.  McQuire,  135  N.  Y.  639. .  2391 

V.  Meakim,   133  N.  Y.  214 

2349,  2370,  2495,  2528 

V.  Miles,  143  N.  Y.  383.2347, 

2390,  2528 

V.  Milk  Exchange,  133  N.  Y. 

565 3266 

V. ,  145  N.  Y.  267 2263 

V.  Minnaugh,  131  N.  Y.  563  2534 

V.  Mitchell,  142  N.  Y.  639. .  2168 

V.  Moses,   140  N.  Y.  214.. . .  2600 

V.  Most,  128  N.  Y.  108.2169, 

2281,  2637 

Y.   Murphy,  135  N.  Y.  450 

2334,  2537,  2663 

V.  Myers,  126  N.  Y.  639. . . .  2440 
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Van  Brunt  v.  Town  of  Flatbush, 

128  N.  Y.  50 3331,  2388 

Van  Camp  v.  Searle,  147  N.  Y.  150 

2187,  2188,  3350,  3351,  3356 
Van  Cleaf   v.    Burns,  133  N.   Y. 

540 2304 

Van  Clief  v.  Van  Vechter,  130  N. 

Y.  571 2453 

Vanderpoel  v.  Gorman,  140  N.  Y. 

563    2185,  2837 

Van  Deventer  v.  Long  Island  City, 

139  N.  Y.  133 2574,  3604,  2615 

Vandewater  v.  N.  Y.  &  N.  E.  R.  R. 

Co.,  185  N.  Y.  583 2487 

Van  Slooten  v.  Dodge,  Matter  of, 

145N.  Y.  827 3293 

V.  Wheeler,  140  N.  Y.  624 

3356,  3457 
Van  Tassel  v.  Greenwich  Ins.  Co., 

151  N.  Y.  180 3408- 
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Vassar,  Matter  of,  137  N.  Y.  1.2333,  2608 
1  of  X?  ^-  'tillage  of  Port  Chester, 
135N.Y.460 .'2455 

Viele  V.  Keeler,  139  N.  Y.  190.. 3353, 

-sr-ii  ^  ^,  3370,  2656 

ViUage  of  Olean  V.  Steyner,  135  N. 

Jt-  o41 2145    2473 

Village  of  Oneida  v.  Supervisors  of 

Madison,  136  N.  Y.  269 3509,  2605 

Village  of  Pelham  Manor  v.  New 

Eochelle  Water  Co.,  143  N.  Y. 

532 3645 

Village  of  Stamford  v.  Fislier,  146 

,  N.Y.187 '....  2471 

Vogel  V.  Lehritter,  139  N.  Y.  333.  .  2655 
Voght  V.  City  of  Buffalo,  133  N.  Y. 

463 2470 

Von  Hesse  v.  Mac  Kaye,  136  N.  Y. 

114 2639 

Vroman  v.  Rogers,  132  N.  Y.  167 

2481,  2532,  2646 
Vulcan  V.  Myers,  139  N.  Y.  364. . .  3631 

W. 

Wadd  V.  Hazelton,  137  N.  Y.  215.  2635 

Wadsworth  v.  Jewelers  &  Trades- 
men's Co.,  133  N.  Y.  540 2410 

Wager    v.   Link,   150    N.   Y.   549 

2327,  2364,  3459 

Wainwright  t.  Low,  133  N.  Y.  313 

3148.  2630 

"Wakeman  v.  Wilbur,  147  N.  Y.  657 

2158,  2382,  2387 

Walden  Nat.  Bk.  v.  Birch,  130  N. 
Y.  221 ....2200,  3481 

Walker,  Matter  of,  136  N.  Y.  20 

2424,  2604,  2656 

Walker  v.  Am.  Central  Ins.  Co., 
143  N.  Y.  167 2273,  2515 

Wallace  v.  Blake,  128  N.  Y.  676. . .  2507 

V.  Central  Vermont  R.  R. 

Co.,  138  N.  Y.  302 2348,  2484 

T.  Vacuum  Oil  Co.,  138  N. 

Y.  579 3291 

Waller  v.  State,  144  N.  Y.  579  ... .  2570 

Walradt  v.  Phoenix  Ins.  Co.,  136 
N.  Y.  375 2408 

Walsh  V.  Fitchburg  R.  R.  Co..  145 

N.  Y.  301 2475,  2545,  2547 

V.  Mut.  Life  Ins.  Co.,  133  N. 

Y.  408 3406 

Ward  V.  Boyce,  152  N.Y.  191.2318,  2420 

V.  Metropolitan  El.  R.  Co., 

153  N.  Y.  39  . . .  .3397,  2305,  2543,  2553 

Wardlaw  v.  Mayor,  etc.,  of  N.  Y. 

137  N.  Y.  194 2467 

V.  Press  Publishing  Co.,  133 

N.  Y.  181 2388,  8435,  2664 

Warren  v.  Banning,  140  N.  Y.  237.  8416 

V.  Beck,  144  N.  Y.  335 3278 

V.  Bigelow  Blue  Stone  Co., 

143  N.  Y.  669 3355 


Washbon  v.  Cope,  144  N.  Y.  287 

„  ,  3420,  2423,  2523,  2602 
Wass  V.  Stephens,  128  N.  Y.  123. .  2438 
Waterbury  v.   Tucker    &    Carter 

Cordage  Co. ,  152  N.  Y.  610 . .  2369,  3365 
Waterloo    Woolen     Mfg.    Co.    v 
Shanahan,  138  N.  Y.  345. .  8237 

8835,  8313,  2434,  2506,  3573 
Waterman  v.  Shipman,  130  N.  Y. 

301 2425,  2621 

Watson,  Matter  of,  131  N.  Y.  587.  2603 
Watson  V.  Russell,   149  N.  Y.  388 

3247,  2291 
Watts  V.   Adler,   130    N.   Y.   646 

2499,  3501,  3515 

V.  Wilcox,  128  N.  Y.  614. . .  3510 

Weaver  v.  Haviland,  142  N.  Y.  534  2596 

V.  Van  De  Carr,    150  N.  Y. 

439 3330,  3232 

Webster  v.   Kings  County  Trust 
Co.,  145  N.  Y.  275. . .  .2295,  2568, 

2625,  2639,  2640 
Weed  V.   Hamburg-Bremen   Fire 
Ins.  Co.,  133  N.  Y.  394.2325.  2407,  2511 

Weeks  v.  Esler,  143  N.  Y.  374 2198 

V.    O'Brien,   141   N.   Y.  199 

2507,  2528 
Wehle  V.  United  States  Mut.  Ac- 
cident Ass'n,  153  N.  Y.  116 3410 

Wells  V.  Alexander,  130  N.  Y.  642.  2245 

V.   Garbutt,  132  N.  Y.  430 

3154,  3306 

• V.  Higgins,   133  N.  Y.  459 

2156,  2534,  2550 

• V.  Monihan,  129  N.    Y.  161 

2185,  2515 
Wendt  V.  Craig,  147  N.  Y.  697  ...  2667 
Werner  v.  City  of  Rochester,  149 

N.  Y.  563 3158,  3465,2476,  3559 

V.  Tuch,  137  N.  Y.  217 2619 

Werry,  Matter  of,  127  N.  Y.  667. .  2653 
Wessels  v.  Boettcher,  142  N.  Y. 

212 2268 

Weston  V.  City  of  Troy,  189  N.  Y. 

281 3484 

Westurn,  Matter  of,  153  N.  Y.  93 

8150,  3604,  3683 
Wetmore  v.  Wetmore,   137  N.  Y. 

623 ■ 2159,  2161 

V.  Wetmore,  149  N.  Y.  520 

2303,  3393,  3635 
Whalen  V.  Citizen's  Gas  Light  Co., 

151N.  Y.70 2483 

Wharton  &  Co.  v.  Wench,  140  N. 

Y.  387 2246 

Wheatland  v.   Pryor,  133  N.  Y.  97 

2148,  2500 
Wheeler  v.  Sweet,  137  N.  Y.  435 

2178  2395 
White  V.  Benjamin.  138  N.  Y.  638!  2637 

.^ V. .  150  N.  Y.  258.3167, 

3331,  2374,  2487 
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White   V.    Inebriates'    Home    for 
Kings  Co.,  141  N.  Y.  133. . .  .3164, 

3333.  3571 

V.    Manhattan  Ry.  Co.,  139 

N.  Y.  19 8304 

V.  Royal  Ins.  Co.,  149  N.  Y. 

485 3319,  3407 

V.  Witteman    Lithographic 

Company,  131  N.  Y.  681 3447 

V.  Wood,  139  N.  Y.  537 3637 

Whiteside  v.  Noyac  Cottage  Ass'n, 
143  N.  Y.  838 3333 

Whiting,  Matter  of,  130  N.  Y.  27.   3633 

Whitlatch  v.  Fidelity  &  Casualty 
Co.,  149  N.  Y.  45 3331,   3410 

Whitmore  v.  Village  of  Tarrytovvn, 
137  N.  Y.  409 3151,  3161,  2386 

Whitney,  Matter  of,  143  N.  Y.  536.  2236 
,  15.8  N.  Y.  259 2647 

Wliitaey,  v.  Cammann,  137  N.  Y. 
342 2359 

V.    Davis,    148  N.   Y.    356 

3143,  3167,  2188 

V.  Town  of  Ticonderoga,  127 

N.  Y.  40 2888,  3511 

Whittaker  v.  Del.  &  Hudson  Canal 
Co.,  126  N.  Y.  514 3486 

Whitten  v.  Fitzwater,   139  N.  Y. 
626  3378    3533 

Wicks' V.'  Mo'niha'n,'  130  N.  y!"332.'  3186 

V.    Thompson,    139    N.    Y. 

631 3165 

Wilcox,  Matter  of,  131  N.  Y.  610. .   3151 

T.  City  of  Rochester,  139  N. 

Y.  347 8613 

Wilhelm  v.  Wilken,  149  N.  Y.  447.  2294 

Wilkinson  v.  Davies,  146  N.  Y.  25 

2202.  2247,  2290 

Willard  v.  Holmes,  Booth  &  Hay- 
dens,  142  N.  Y.  492 2438 

Willets  V.  Hatch,  133  N.  Y.  41. . . .'.  3517 

William  v.    Boynton.  147  N.     Y. 
436 2330,  3373,  3400,  3495,  3574 

Williams  v.  Brooklyn  Elevated  R. 
R.  Co..  126  N.  Y.  96. .  2290,  2381, 

3525,  2526 

V.  Delaware,  Lackawanna, 

etc.,  R.  R.  Co.,  137  N.  Y.  643. . . .  2170 

V.  Haddock,  145  N.  Y.  144 

2353,  3638 
■ V.   Hayes,   143   N.   Y.   443 

2404,  2567 

V.   Montgomery,  148  N.  Y. 

519 2169,  2249,  2568,  3.597,  26-32 

V.   XJ.    S.     Mut.    Accident 

Assoc,  138  N.  Y.  866 3413 

— -  V.  U.  S.  Trust  Co. ,  138  N.  Y. 

660 2517 

V.  Williams,  130  N.  Y.  193 

3336,  3303 
V.  ,  143  N.  Y.  156 2343 


Williamsburgh     Savings    Bk.    v. 
Town  of  Solon,  136  N.    Y.  465 

2382,  2369 
Wilson  V.  City  of  Troy,  135  N.  Y. 

96 2291,  2465 

V.  Lewiston   Mill  Co..  150 

N.  Y.  314 2226,  3340,  3560,  3589 

-  V.   Marion,  147  N.  Y.   589 

2184,  2374 

V.  Parshall,  139  N.  Y.  223 

2275,  2294 
Wing  V.  De  La  Rionda,  126  N.  Y. 

680 3307 

V. ,  131  N.  Y.  433.  .3370,  2307 

V.  Rogers,  138  N.  Y.  361... ,  2636 

Wintringham  v.  Hayes,  144  N.  Y.  1 

2191,  3331,  2339 
Wise  V.  Grant,  140  N.  Y.  593..2188,  3558 

T.  L.  &  C.  Co.,  153  N.  Y. 

407 3367,  3613 

Witmark  v.  New  York  El.  R.  R. 
Co.,  149  N.  Y.  393. .  .  .8179,  3337, 

3432,  2543 
Wolfe,  Matter   of,  137  N.  Y.  305 

3333,  2355 
Wood  V .  American  Fire  Ins.  Co. , 

149  N.  Y.  383 3405,  2409 

V.  Young,  141  N.  Y.  311 . . . .  3593 

Wooden  v.  Western  New  York  & 
Penn.  R.  R.  Co.,  147  N.  Y.  508 

3443,  8444,  3485,  3547 
Woodhaven  Junction  Land  Co.  v. 

Solly,  148  N.  Y.  43 3398,  3639 

WoodhuII  V.  Mayor,  150  N.  Y.  450 

3443,  2471,  2478 
Woodman  v.  State,  127  N.  Y.  397..  2309 
Woodrick  v.  Woodrick,  141  N.  Y. 

457 2323 

Woodruff  V.  New  York,  Lake  Erie, 
etc.,  R.   R.   Co.,   129  N.   Y.   27 

2686,  2628,  2635 

V.  Paddock,  130  N.  Y.  618 

2144,  2386 
Woods  V.  Supervisors  of  Madison, 

136  N.  Y.  403. . .  .3576. 3593,  2600.  8606 
Wormer  v.  Brown,  149  N.  Y.  163 

3166,  8399,  3468,  2489 
Wormser  v.  Levy,  126  N.  Y.  670. ..  2621 
Worthington,  Matter  of,  141  N.  Y. 

9 : 2181,  2354 

Wright  V.  Miller,  147  N.  Y.  862..  3367 

V.  Reusens,  133  N.  Y.  398 

3163,  3340 

V.  Shanahan,  149  N.  Y.  495 

8209,  2496 
Wronkow  v.  Oakley.  138  N.  Y.  505 

2804,  3422.  2520,  3636 
Wyllie  V.  Palmer,  137  N.  Y.  348 

3338,  3481,  2533 
Wvnn  V.  Central  Park,  North  & 
East  R.  R.  Co.,  133  N.  Y.  575. . . .  2476 
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Yale  V.  Curtiss,  151  N.  Y.  596 2205 

Yaw  V.  State,  127  N.  Y.  190.  .2202.  2209 
Yeomans  v.   Bell,  151   N.   Y.  230 

2371,  2639 
Yerkes-5!.    McFadden,    141  N.   Y. 

136 2189 

Yorke   v.    Conde,    147   N.   Y.   486 

2182,  2184,  2572 
Youmans    v.  Smith,    153    IST.    Y. 

214 3485 

Young  Y.   Leary,   135    N.  Y.   569 

2216,  2243 
Young  V.  Overbaugh,    145  N.   Y. 

158 2589 

Y'oung  V.   Rondout   &    Kingston 


Uas  Light  Company,  129  N.  Y. 

57 2402 

V.  Young,  133  N.  Y.  626. . . .  2212 


Zabriskie  v.   Central   Vermont  R. 

R.  Co.,  131  N.  Y.  72 2272,  2563 

Zebley  v.  Farmers'  Loan  &  Trust 

Co.,  139  N.  Y.  461. . .  2508,  2512, 

2518,  2590,  2619 
Ziegler  v.  Chapin,  126  N.  Y.   342 

2462,  2472 
Ziehen  v.  Smith.  148  N.  Y.  558. . . .  3639 
Zinmer  v.  N.  Y.  Central,  etc.,  R. 

R.  Co.,  137  N.  Y.  460 2210 
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